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THIS  was  an  action  for  goods  sold  and  delivered.  A  debt  tc- 

At  the  Sittings  in  Michaelmas  Term  1797  a  verdict  was  g™^^„ 
found  for  the  PlaintifFon  the  plea  of  the  general  issue,  and  judg-  tct  of  bank- 
ment  was  signed.     Previous  to  this  verdict,  viz.  on  the  9th  of  "'P^*  ^  ^ 

M  ,       f  ,     ,  previous  to  ens 

Augtist  m  the  same  year,  a  commission  of  bankruptcy  issued  iisuing  of  the 
against  the  Defendant;  and  on  the  4th  of  December  following  he  ^^JJ^by  tU 
obtamed  bis  certificate.  In  Easter  Term  1798  the  Defendant  ap-  certifictte  (a). 
ph'ed  to  the  Court  to  order  48/.  125.  the  debt  and  costs  in  the 
above  cause,  paid  into  the  hands  of  the  sheriff  of  Ixmdon,  by  his 
bail,  to  be  returned  to  them  on  payment  of  the  costs  of  a  scire Ja^ 
das  issued  against  them,  to  enter  an  exoneretur  on  the  bail-piece 
nunc  pro  tunc^  and  to  set  aside  the  judgment  on  the  scire  facias^  on 
the  ground  of  his  having  obtained  his  certificate  before  the  re- 
turn of  any  ca.  sa.  issued  against  him  before  the  bail  were  fixed. 
The  court  at  that  time  directed  the  parties  to  go  to  trial  on  the 
question  of  bankruptcy,  the  Defendant  pleading  his  certificate; 
and  accordingly  at  the  Guildhall  Sittings  after  that  term  the 
cause  came  on  before  Eyre,  Ch.  Just,  when  the  material  facts  in 
.evidence  were;  that  the  act  of  bankruptcy  was  committed  by  the 
Defendant  on  the  8th  of  March  1797;  that  the  debt  in  question 
accrued  to  the  Plaintiff  in  April  following;  and -that  the  com- 

(a)  Vide  Staeey  r.  Federici,  pott.  S90.  Brttt  ▼.  LetUt,  IS  JSbtf,  tlS.  B%ut  ▼. 
GUktrtj  S  M.  &  a  70.  Expetrie  Bownm,  ibid.  479. 
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1 799.        mission  issued  on  the  9th  o(  August  in  the  same  year.   A  verdict 

having  been  found  for  the  Plaintiff,  and  a  rule  nisi  obtained  by 

the  defendant  in  Trinity  Term  following  for  setting  aside  that 

BoRKELL.      verdict  and  entering  one  for  the  Defendant,  tlie  case  stood  over 

till  Easter  Term  1799. 

CockellviuA  Shepherd^  Serj ts.  then  shewed  cause.  The  question  in 
this  case  arises  upon  the  construction  of  the  words  of  the5  G^o.2. 
c.  30*  5. 7.  where  it  is  said,  that "  the  bankrupt  shall  be  discharged 
"  from  all  debts  by  him,  her,  or  them  due  or  owing  at  the  time 
"  that  he,  she,  or  they  did  become  bankrupt,**     Now  a  manifest 
distinction  appears  as  well  in  the  statutes  relating  to  bankrupts  as 
in  the  proceedings  themselves  between  the  time  of  the  act  of  bank- 
ruptcy being  committed,  and  of  the  commission  issuing.     The 
13  Eliz.  c.  7.  s.  1.  directs,  that  certain  persons  committing  certain 
acts  shall  be  deemed  bankrupts,  widiout  referring  to  any  adju- 
dication.    In  21  Jac.  1.  c.  19.  5.  14.  the  time  of  suing  forth  the 
commission  is  expressly  distinguished  from  that  in  which  the 
party  becomes  bankrupt;  it  being  there  enacted,  that  no  bonajide 
purchaser  shall  be  impeached,  unless  the  commission  to  prove 
the  party  a  bankrupt  be  sued  forth  against  such  bankrupt  within 
five  years  after  he  shall  become  a  banL-rupt.  So  in  7  Geo.  1.  c.  SI. 
s,  1.  which  empowers  creditors  hoy'ing  debita  in  pi'cesenti  sohenda 
inftUuro  to  prove  under  the  commission,  the  words  used  are  **be- 
"  coming  bankrupts,  and  commissions  of  bankruptcy  being  taken 
**  out  against  them,"  evidently  considering  the  party  as  bankrupt 
independent  of  the  commission.  Where  it  has  been  the  intention 
of  the  legislature  to  give  relief  against  all  debts  due  at  the  time  of 
.  the  commission,  a  phrase  has  been  employed  expressive  of  such 
intention,  as  in  12  Geo,  3.  c.47. 5. 2.  by  which  persons  then  in  cus- 
tody were  discharged  from  debts  due  before  the  issuing  of  their 
commissions.  The  same  distinction  is  preserved  in  the  commis- 
sion, which  states,  that  whereas  the  party  by  exercising  trade,  (Jr. 
did  become  bankrupt^  therefore  the  commission  issues.  And  it  is  to 
be  observed,  that  in  pleading,  the  expression  always  used  is,  be- 
fore theparty  became  bankrupt^not  before  the  issuingthe  commis- 
sion. It  is  the  invariable  practice  of  the  Court  of  Chancery  to  ex- 
punge debts  which  have  been  proved  under  a  commission  where 
it  appears  that  such  debts  have  been  contracted  subsequent  to  an 
act  of  bankruptcy.  And  many  commissions  have  been  superseded 
upon  proof  of  an  act  of  bankruptcy  antecedent  to  the  time  when 
the  petitioning  creditor's  debt  accrued.  As  in  De  Gols  v«  fVardj 
Cas.  Temp.  Talb.  243.  Cookers  B.L.  20.  ed.  4.  The  reason  there 
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given  by  Lord  Talbot  is,  that  ^^the  commission  must  Issue  on  the        1 799. 

•*  petition  of  some  creditor  who  could  be  relieved  under  it:  but  if     

**  the  debt  is  subsequent  to  the  act  of  bankruptcy,  the  creditor  B^>«>w> 
^*  cannot  come  in  under  the  commission  against  the  effects  of  the  Bui 
<*  bankrupt,  though  the  person  of  die  bankrupt  will  be  liable." 
And  though  that  decision  was  aftei'wards  reversed  in  the  House 
of  Lords,  yet  it  cqppears  by  4  Brawti^s  Pari.  Cos.  327.  and  JSr 
parte  Wainman^  Cocik^s  B,  L.  21*  that  the  reversal  proceeded  on 
the  ground  of  the  old  acts  being  in  force  at  the  time  when  the 
commission  issued;  and  it  is  said  by  the  Lord  Chancellor  in  Ex 
parte  Wainman^  that  if  the  case  had  been  on  the  new  acts,  the 
Judges  would  have  t)een  of  a  contrary  opinion.  There  is  an  ano- 
nymous case  in  2  WUs.  1 35.  C  B*  which  shews  that  the  petitioning 
creditor's  debt  must  be  due  from  the  bankrupt  at  the  time  of  the 
act  of  bankruptcy  committed,^  though  it  do  not  become  due  to  the 
petitioning  creditor  till  afterwards.  The  act  of  bankruptcy  puts  an 
end  to  the  trading;  it  subjects  the  stock  and  effects  of  the  bank- 
rupt to  be  assigned;  and  from  that  period  hb  accounts  ought  to 
be  closed. 

Le  Blanc^  Seijt  in  support  of  the  Rule.  The  effect  of  the  con- 
struction contended  for  by  the  Plaintiff  will  be  to  work  an  in- 
justice to  the  creditors  of  the  bankrupt  whose  debts  have  been  in- 
curred between  the  committing  the  act  of  bankruptcy  and  the  is- 
suing the  commission.  For  if  a  merchant  after  asecret  act  of  bank- 
ruptcy carry  on  trade  for  any  length  of  time,  and  obtain  goods  in 
the  course  of  that  trade  to  a  considerable  amount,  the  creditors 
anterior  to  the  act  of  bankruptcy  will  be  entided  by  the  above 
construction  to  a  distribution  of  all  those  goods,  to  the  exclusion 
of  the  very  persons  by  whom  they  were  furnished.  The  1  Jac.  1. 
c.  15. 5. 6.  enacts,  that  upon  lawftil  warning  left  ^^at  the  dwelling- 
«  place  or  house  where  the  bankrupt,  his  wife  or  family,  for  the 
^^  most  part  of  his  abode,  did  lodge,  or  remain  within  one  year 
<<  before  he,  she,  or  they  became  bankrupt^*  the  commissioners 
may  proclaim  the  party  a  bankrupt.  In  this  case,  therefore,  it  is 
dear,  that  the  words  of  the  statute  must  refer  to  the  time  previous 
to  the  issuing  of  the  commission,  and  not  the  committing  the  act 
of  bankruptcy ;  for  the  latter  may  have  taken  place  by  an  assign- 
ment of  the  part/s  effects  five  years  before  it  was  discovered;  and 
the  statute  could  not  intend  that  if  he  had  changed  his  abode  du- 
ring that  time,  the  warning  should  be  left  at  the  place  where  he 
lived  when  the  act  of  bankruptcy  was  committed.  By  5  Anru  {a) 

(a)  Vid.  RufkauCs  SttUuiei,  JppendiT,  p.  235, 
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1799.       c.  S2. ;.  1.  if  any  person  ivho  shall  became  bankrupt  shall  remove, 
conceal,  Sfc,  any  effects  whereof  he  is  possessed  to  the  value  of  20/. 
or  any  books,  bonds,  4*r.  with  intent  to  defraud  his  creditors,  every 
such  person  sobecoming  bankrupt^  and  being  thereof  lawfully  con- 
victed, shall  suffer  as  a  felon  without  benefit  of  clergy.     Now, 
supposing  a  man  to  have  committed  an  act  of  bankruptcy  by  an 
assignment  of  his  effects,  and  afterwards  to  remove  his  goods 
with  an  intent  to  defraud  creditors,  but  not  to  elude  the  statutes 
in  force  against  bankrupts,  he  not  considering  himself  to  be  a 
bankrupt,  would  such  a  man  be  liable  to  an  indictment  and  exe- 
cution as  a  felon  ?     The  becoming  bankrupt  is  compounded  of 
the  two  facts;  of  his  committing  an  act  of  bankruptcy,  and  of  the 
commission  issuing  against  him.  The  second  section  of  the  same 
act  directs,  that  the  certificate  shall  be  signed  by  four-fiflhs  of 
the  creditors  in  number  and  value,  who  shall  have  proved  their 
debts:  and  the  5  Geo.  2.  c,  30.  s.  27.  directs  the  assignees  to  be 
chosen  by  the  major  part  in  value  of  the  creditors  according  to 
the  debts  then  proved  ;but  if  proof  of  an  act  of  bankruptcy,  com- 
mitted prior  to  the  time  when  debts  of  such  creditors  as  have 
signed  the  certificate,  or  voted  in  the  choice  of  assignees,  accrued, 
be  sufficient  to  destroy  their  right  to  prove  under  the  commission, 
the  certificate  may  he  overturned,  and  the  whole  proceedings 
under  the  commission  unravelled,  when  every  thing  is  supposed 
to  be  settled,  the  bankrupt  having  obtained  his  discharge  and  a 
dividend  having  been  actually  made.     So  the  41st  sect,  of  the 
5  Geo,  2.  c.  30.  enacts,  that  "  all  certificates  which  have  been  al- 
**  lowed  and  confirmed  and  entered  of  record,  or  a  true  copy  of 
*^  every  certificate  signed  and  attested  as  therein  mentioned,  shall 
**  and  may  be  given  in  evidence  in  any  of  His  Majesty's  Courts 
**  of  Record,  and  be  without  any  further  proof  deemed,  Sfc.  to 
**  be  a  full  and  effectual  bar  and  discharge  of  and  i^ainst  any 
action  or  suit  which  shall  be  commenced  of  brought  by  any 
creditor  of  such  bankrupt,  for  any  debt  or  demand  contracted, 
"  due,  or  demandable  before  the  issuing  of  such  commission." 
Again,  in  the  19  Geo.  2.  c.  32v  s.  2.  which  entitles  obligees 
in  bottomree  and  respondentia  bonds,  and  the  assured  in  policies 
of  insurance,  to  prove  their  debts  where  the  contingency  hap- 
pens afler  the  issuing  of  the  commission,  the  expression  used 
is,  that  "  the  debt  shall  be  proved,  the  dividend  received,  and 
**  the  bankrupt  be  discharged,  in  like  manner  to  all  intents  and 
"  purposes  as  if  such  loss  or  contingency  had  happened,  and 
the  money  due  in  respect  thereof  had  become  payable  before 
the  time  of  the  issuing  of  such  commission.**  Nodiing  can  more 
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strongly  shew  the  opinion  of  the  legislature,  that  the  time  of  1 799. 
issuing  the  commission  is  the  true  period  up  to  which  all  other 
debts  may  be  proved.  With  respect  to  the  12th  Geo.  3.  c.  47. 
5.  2.9  which  discharged  bankrupts  in  custody  previous  to  25th  Bumuix. 
March  1772,  from  debts  due  before  their  respective  commissions 
issued  i  it  is  not  probable  that  the  legislature  intended  to  put 
those  who  had  not  obtained  their  certificate,  probably  in  con- 
sequence of  some  misbehaviour,  on  a  better  footing  than  all 
those  who  had  conformed  themselves  to '  the  bankrupt  laws. 
From  these  expressions  therefore  of  all  these' statutes,  it  is  cleajp 
that  the  legislature  has  used  the  term  <^  becoming  bankrupt,^ 
as  synonymous  with  the  term  ^^  when  the  commission  issued;*' 
at  least  in  those  acts  which  relate  to  the  proof  of  debts,  and  the 
eflfect  of  the  certificate,  though  perhaps  in  those  which  describe 
the  circumstances  constituting  a  bankrupt,  the  act  of  bankruptcy 
and  the  commission  may  sometimes  have  been  treated  as  distinct* 
It  is  also  to  be  observed,  that  the  Court  of  Common  Pleas  in  Per-' 
kins  V.  Kempland  and  others^  2  BL  1 107,  refer  to  the  date  of  the 
commission  as  the  period  beyond  which  a  debt  cannot  be  proved, 
and  to  which  the  operation  of  the  certificate  as  a  bar  is  confined. 
Eyre,  Ch.  J.  It  is  agreed  on  all  hands  that  this  case  is  new : 
we  must  therefore  consider  of  it;  and  in  entering  into  that  con- 
sideration we  must  look  through  all  the  bankrupt  laws,  and  con- 
strue the  exceptions  used  in  the  5  Geo.  2.  with  reference  to  the 
construction  which  has  prevailed  upon  the  rest  of  the  bankrupt 
laws.  Tlie  5  Geo.  2.  c.  30.  s.  7.  directs  that  every  bankrupt  con- 
forming, 4*^.  shall  be  discharged  from  all  debts  due  or  owing  at 
the  time  he  did  become  bankrupt :  and  yet  in  the  4 1st  section  of  the 
same  statute  it  is  said,  that  the  certificate,  or  a  true  copy  thereof, 
shaU  be  given  in  evidence,  and  be  a  bar  to  any  action  brought  for 
a  debt  due  before  the  issuitig  of  the  commission.  Again,  the  7  Geo.  1  • 
r.  31. 5.1.,  which  allows  holders  of  bills  payable  at  a  future  day  to 
prove  under  the  commission,  describes  the  bills  in  question  as  bills 
not  due  or  payable  at  the  time  of  such  person  becoming  a  bank" 
rupt;  and  yet  the  19  Geo.  2.  c.  32.  s.  2.  allows  the  obligees  in  bot- 
tomree and  respondentia  bonds,  and  the  assured  in  policies  of  in- 
surance to  prove  in  respect  of  such  bond  or  policy  as  if  the  loss 
had  happened  before  the  time  of  issuing  the  commissiofi.  So 
12  Geo.  S.  c.  47.,  which  continued  the  5  Geo.  2.  c.  30.,  then  near 
expiring,  in  the  second  and  third  sections  discharges  persons 
against  whom  commissions  had  issued  previous  to  25th  March 
1772,  from  all  debts  due  before  the  commission  issued.  In  some 
therefore  the  ambiguous  expression  <^  becoming  bankrupt"  is 
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used,  and  in  others,  that  of  the  "issuing  of  the  commission*'  with- 
out any  reference  to  the  act  of  bankruptcy.  It  should  seem,  there^ 
fore,  that  the  two  expressions  must  control  and  expound  each 
otlier.  Doubtless  it  is  a  circumstance  of  considerable  weight  that 
a  practice  of  expunging  debts  accrued  subsequent  to  the  act  of 
bankruptcy,  has  prevailed  in  that  Court,  to  which  the  general 
jurisdiction  arising  under  the  bankrupt  laws  belongs^  Whatever 
rule  has  been  adopted  in  that  Court  sufficient  to  afford  us  a 
ground  for  reasoning  by  analogy  is  entitled  to  considerable  atten- 
tion.   This  however  being  a  new  case  upon  an  act  of  parliament 
the  decision  belongs  to  the  courts  of  law,  and  I  shall  not  hold 
myself  concluded  by  any  practice  of  the  court  of  Chancery.  The 
practice  alluded  to  appears  open  to  many  observations.  As  soon 
as  a  single  instance  had  occurred  of  a  debt  being  expunged,  on 
account  of  its  having  been  contracted  subsequent  to  the  act  of 
bankruptcy,  it  pught  to  have  been  considered  as  an  universal  rule 
.  to  which  all  the  commissioners  were  bound  to  conform,  that  no 
proof  of  debts  should  be  received  unless  the  time  were  also  shewn 
when  they  accrued.    It  appears  however  to  be  the  usage  of  the 
commissioners,  to  require  no  other  proof  than  that  the  debt  was 
due  at  the  time  of  issuing  the  commission;  and  I  am  much  sur- 
prised to  find  this  usage  in  some  degree  sanctioned  by  the  obser- 
vation of  Lord  Chancellor  Hardivickey^^ihat  commissioners  very 
•*  rightly  declare  a  man  n  bankrupt  only  before  issuing  the  com- 
**  mission,  without  specifying  any  precise  time."  (a)  Suppose  a 
creditor  to  have  proved  a  debt  accrued  subsequent  to  the  act  of 
bankruptcy, and  to  have  received  a  dividend:  could  that  dividend 
be  taken  from  him?  Possibly  the  Court  of  Chancery  might  hesitate 
to  interfere :  but  how  would  tlie  case  stand  in  a  court  of  law  ?  I 
was  much  struck  with  the  apparent  injustice  of  excluding  the 
proof  of  debts  accrued  subsequent  to  an  act  of  bankruptcy,  and 
thus  allowing  the  few  creditors  who  existed  when  the  act  of  bank- 
ruptcy was  committed  to  sweep  away  all  the  effects  acquired  since 
that  time,  to  the  prejudice  of  those  veiy  persons  by  whom  they 
had  probably  been  furnished.  Besides  the  person  of  the  bankrupt 
himself,  after  the  surrender  of  all  his  property,  might  still  remain 
liable  to  the  majority  of  his  creditors.  I  may  find  myself  obliged 
to  say,  that  the  nile  which  has  been  adopted,  must  be  adhered  to, 


(a)  Vid.  1  Aii,  119.— In  1  Ak,  78. 
Lord  Hattitvicke,  speaking  of  the  clause  In 
the  13  £Uz.  which  directs  the  com- 
missioners to  pay  creditors  in  proportion  to 
their  debts,  says  :  **  The  question  is,  whsit 
**  debts  are  here  meant?  And  I  am  of 
**  opinion,  it  means  debts  due  at  the  time 


**  of  the  bankruptcy,  or  when  the  com- 
"  mission  issued!,  wfuch  is  ifie  tofne ;  for 
**  to  prevent  disputes  about  the  time  when 
*<  he  becomes  a  bankrupt,  the  coromissioD- 
**  ers  always  find  in  general,  that  he  was  a 
*'  bankrupt  at  the  time  the  commission 
"  issued.^' 
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and  that  it  is  for  the  legislature,  not  for  the  court,  to  make  an        1799. 
alteratioD.     Stilly  however,  the  consideration  of  inconyenience 
will  weigh  against  a  great  deal  of  practice  in  forming  my  opi- 
nion. Cifr.  adv,  vulL       Bvukll. 
On  this  day  the  opinion  of  the  Court  was  delivered  by 
BuLLER,  J.   The  question  in  this  case  is,  whether  the  certifi- 
cate be  a  bar  to  the  plaintiff's  demand?  We  who  were  in  Court 
last  term  (a)  have  considered  the  point,  and  are  all  of  the  opi-. 
nion  which  I  shall  now  deliver. 

By  the  5  ^nn.  c,  22.  s,  2.  no  person  becoming  a  bankrupt  shall 
be  discharged  from  all  or  any  debts  owing  at  the  time  of  stick 
bankruptofj  unless  the  certificate  be  first  signed  by  four-fifths  in 
number  and  value  of  the  creditors  who  have  proved  debts.  The 
3  Geo.  I.e.  12.  recites  the  same  words,  and  the  5  Geo.  1.  c.  24. 
says,  that  bankrupts  conforming,  3fc.  shall  be  discharged  from 
all  debts  due  or  owing  to  at  the  time  they  became  bankrupt^  and 
may  plead  that  the  cause  of  action  did  accrue  before  such 
time  as  they  became  bankrupt  The  5  Geo.  2.  c.  SO.  has  the 
same  words.  Use  has  sanctioned  them,  and  it  is  most  clear 
that  they  have  not  been  employed  unadvisedly  or  inconsider- 
ately. In  pursuance  of  these  statutes  the  words  of  the  plea 
have  always  been,  that  on  such  a  day  the  Defendant  became  a 
bankrupt:  under  such  a  plea,  it  has  been  the  constant  practice  and 
usage  to  prove  that  the  day  on  which  the  act  of  bankruptcy  has 
been  committed,  was  subsequent  to  the  contracting  of  the  debt. 
We  think  the  words  of  the  statute  are  so  explicit  that  they  admit 
of  DO  doubt,  and  if  there  were  room  for  doubt,  the  usage  and 
practice  which  have  prevailed  must  decide.  The  practice  of  the 
Court  of  Chancery  to  expunge  debts  which  have  become  due 
since  the  act  of  bankruptcy,  is  likewise  founded  on  the  same  con- 
struction of  the  statiTte,  and  that  affords  a  very  long  list  of  autho- 
rities, entitled  to  the  greatest  weight  and  consideration,  because 
the  whole  business  of  bankruptcy  is  the  almost  daily  subject  of  de- 
cision in  that  Court  I  think,  it  was  admitted,  that  a  debt  which 
was  not  contracted  till  after  the  act  of  bankruptcy,  would  not 
be  a  good  foundation  for  a  commission,  and  if  it  will  not  sustain 
the  commission,  the  proposition,  that  it  majr  be  proved  under 
the  commission  at  all,  becomes  extremely  difficult.  The  proof 
of  a  debt  is  the  same,  whether  it  be  the  debt  of  a  petitioning  cre- 
ditor or  of  any  other  creditor,  for  the  creditor  must  in  every 
case  swear,  that  the  bankrupt  was  indebted  before^  and  at  the 
time  of  suing  out  the  commission  {Ji). 

(a)  BuUer,  Heathy  and  Rooke,  Js.  (6)  %  Co,  B,  X.  1.  dS, 

But 


8 


CASES  IN  MICHAELMAS  TERM 


1799. 

Bamfoiid 

V. 
BVKMCLU 


But  the  two  grounds  ofargument  insisted  onfor  the  Defendant' 
were,  first,  that  :i  person  is  not  a  bankrupt  till  a  commission  has 
issued  against  him;  secondly,  that  some  statutes  make  use  of  the 
words  ^*  at  the  time  of  issuing  the  commission,"  and  that  all  sta- 
tutes made  in  pari  materia  ought  to  be  considered  together,  and 
expounded  by  each  other.  As  to  the  first  ground,  undoubtedly  a 
man  does  not  fall  within  many  of  the  provisions  of  the  bankrupt 
laws  till  he  is  declared  a  bankrupt,  and  therefore  there  is  the  same 
reason  for  extending  the  discharge  to  that  time  as  to  the  date  of 
the  commission.  But  t^hat  has  not  been  contended  for.  The  com- 
mission and  the  declaration  of  the  bankruptcy  relate  to  the  act  of 
bankruptcy,  and  when  a  man  is  declared  a  bankrupt,  he  is  so  to 
all  intents  and  purposes  from  the  time  that  the  act  of  bankruptcy 
was  committed.  But  speaking  of  a  bankrupt  in  the  sense  of  the 
objection  is  a  technical  use  of  the  word,  whereas  in  tlie  natural 
sense,  it  means  only  having  committed  an  act  of  bankruptcy.  In 
the  affidavit  to  obtain  the  commission,  the  petitioner  swears,  that 
he  believes  the  party /5  become  a  bankrupt^  within  the  intent  of  the 
statutes,  which  being  previous  to  the  commission,  of  course  can- 
not include  it.  It  is  impossible  to  read  the  case  of  Goddard  v. 
Vanderheyden  without  seeing  that  this  point  was  then  considered 
as  clear.  It  is  stated  as  a  thing  before  settled,  that  the  cause  of 
action  must  be  such  as  would  produce  a  proveable  debt,  which, 
it  is  said,  was  not  the  case  there  at  the  time  of  the  bankruptcy 
committed^  a  term  very  inapplicable  to  the  issuing  of  the  commis- 
sion.    Lord  Ch.  J.  De  Grey  {a)  states  the  question  to  be,  what 

debt 


(a)  The  judgment  of  Lord  Ch.  J.  De 
Grty  in  the  above  case  was  cited  by  Mr. 
X  BttUer  from  a  manuscript  note  of  the 
late  Mr.  J.  Gimidy  to  the  following  effect : 

De  Grty,  Ch.  J.  The  Defendant  in  this 
action  being  arrested,  the  present  PlaintiflT 
became  his  bail  to  the  Sherit]^  in  considera- 
tion of  which  the  Defendant  promised  to 
•arc  him  harmless.  The  Defendant  not 
having  put  in  bail,  the  Plaintiff  in,  the  ori- 
ginal  cause  sued  this  Plaintiff  on  the  bail- 
bond  and  obtained  judgment  and  he  was 
obliged  to  pay  the  debt  and  costs.  To  re- 
cover this  he  sued  the  Defendant,  who 
pleaded  that  he  became  lanknipt  before 
the  cause  of  action  accrued  ;  at  the  trial 
^ore  Lord  Camden^  a  case  was  reserved, 
which  suted;  that  in  Uay  176S,  the  De- 
fendant was  arrested ;  that  the  Plaintiff 
became  bail  for  him ;  that  in  Mich,  Term 


1763.  judgment  was  obtained  against  the 
Plaintiff*  on  the  bail-bond  so  given  by  him  ; 
that  on  the  10th  of  March  1764,  the  De- 
fendant became  a  bankrupt;  that  at  that 
time  a  writ  of  error  was  depending  on  the 
judgment  obuined  on  the  bail-bond,  which 
having  been  carried  from  the  £xcheqi|er 
Chamber  into  Parliament,  was  there  non- 
prossed in  Janxiary  1765  ;  that  on  the  Slat 
of  the  same  month  a  fieri  facias  issued 
against  the  present  Plaintiff  at  the  suit  of 
the  Plaintiff  in  the  original  action,  and 
thereupon  the  debt  due  from  this  Defend- 
ant  with  the  costs  was  paid,  and  that  on 
the  2d  of  A/by  1765,  this  Defendant  ob- 
tained his  certificate. 

The  question  made  is,  whether  the  debt 
recovered  by  the  Plaintiff  was  a  debt  which 
could  be  proved  as  such  against  the  Defend- 
tiit  under  the  commission,  and  was  therfw 

tore 
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debt  was  diie  from  the  Defendant  to  the  Plaintiff  on  the  lOdi  1799. 

of  March  1764,  which  was  the  very  day  on  which  the  act  ■ 

of  bankruptcy  was  committed.     Now  this  plainly  shews  what  ^^^ 

his 


fore  ^scharged  by  the  certificate  ?  There  thing  as  deraandaUe,  which  a  note  payable 

are  three  proYiaions  in  the  bankrupt  laws  at  a  future  day  is  not.    The  first  thing 

relative  to  this  subject ;  the  first  directs  which  a  creditor  must  swear  to  is  a  sum 

what  debts  shall  be  admitted ;  the  second,  due :  and  by  6  Geo.  ft,  c,  SO.  he  is  guilty  of 

what  debts  shall  be  discharged,  and  the  perjury  if  he  swear  to  what  is  not  due*  or 

third,  how  the  discharge  is  to  be  pleaded,  to  more  than  is  due.    Therefore^  future 

By  the  old  acts  of  34  j;  S5  Hen.  6.c.  4.  and  debts,  not  then  demandable^  nor  then  due 

IS  EHx,  c.  7.  it  is  generally  provided,  and  owing,  could  not  be  proved.    Tbe 

that  the  efleeU  of  the  bankrupt  shall  be  7  Geo.  I,  c.  31.  which  directs  that  securities 

divided  amongst  the  creditors.  The  1  Jac.  payable  at  a  future  day  shall  be  proveable 

c.  15.  directs,  that  they  shall  be  divided  under  the  commission,  and  discharged  fay 

amongst  those  that  come  in  within  four  the  certificate,  has  been  held  to  extend  to 

months.     No  positive  rule  is  laid  dovm  in  all  kinds  of  certain  debts.    Swaine  v.  De 

former  acts  to  distiaguuh  who  are  to  be  MaUos,  2  Str.  1211.  -Contingent  debts, 

admitted  to  share,  but  the  principle  is  to  however,   still  remained  unprovided  for. 

divide  equally.  The  commissioners  have  a  Therefore,  in  TuUy  v.  Sjtarkit  2  Str.  867. 

power  to  take  order  according  to  wisdom  the  Court  of  JT.  B.  held,  that  a  bond  fioir 

and  discretion,  and  to  fix  w^ich  debts  were  the  payment  of  a  sum  after  the  death  of 

owing  when  the  party  became  bankrupt,  the  obligor,  if  he  married  M.  L,  and  sh« 

Tbe  succee£ng  act  of  1  Jac.  c.  15.  takes  survived  him,  was  not  proveable.    FarKa* 

it  up  so :  and  so  it  is  understood  in  the  ment  then  interposed  in  fiivour  of  trader 

81  Jac  c.  19.  except  where  execution  has  .  and  by  19  Geo.  8.  c  38.  made  bottomry 

been  executed  at  the  time  of  the  bank-  and  resjHmdentia  bonds  proveable.  On  tiM 

niptcy.  Tbe  subsequent  statutes  of  5  ^mu  princi]^  of  these  two  statutes,  tbe  Court 

c.  88.  5  Geo.  1.  c.  84.  j*  5  Geo.  2.  c.  SO.  of    Qiancery  endeavoured  to  introduce 

consider  it  in  the  same  light,  making  all  another  case  of  compassion.     Tradesmen 

securities  given  by  the  bankrupt  to  creditors  generally  provide  for  their  fiunihes  fay 

for  securing  debts  due  at  the  time  of  the  personal  securities:  the^  enter  into  a  bond 

bankruptcy  as  a  condderation  for  obtaining  to  pay  so  much  money  to  trustees  on  tbt 

his  certificate,  void.     With  respect  to  the  contingency  of  tHb  wife  or  children  sur* 

discharge  of  debts,  the  old  statutes  did  not  viving  the  obligor.  If  the  contingency  had 

release  the  person  or  future  eflfects,  but  not  happened  during  the  commission,  these 

provided  that  the  same  remedy  should  sub-  bonds  could  not  come  in.     But  in  cases 

sist  as  before  for  what  remained  unsatisfied,  where  the  bankrupt  has  £ed  during  tfM 

By  4  Ann.  c.  1 7.  bankrupts  are  made  sub-  proceedings,  the  bond  or  covoiant  becom- 

jcct  to  imprisonment,  and  in  some  cases  to  ing  due,  the  Court  of  Chancery  has  aii* 

capital  punisbment :  but  if  they  conform,  mitted  it;  ExparleCatweUf2P.  Wins.4t97* 

then  (amongst  other  things)  they  are  dis-  This  has  been  done  several  times ;  and 

charged  from  all  debts   due  and  owing  Lord  C.  King  held,  that  the  distribution 

when  they  became  bankrupts.   Tlie  subse-  of  tbe  estate  should  not  wait  for  the  con* 

quent  statutes  make  the  same  provision,  tingency,  but  that  if  the 'contingency  ha^ 

And  wbea  they  direct  bow  tbe  discharge  pcned  before  distribution  made,  or  evea 

is  to  be  pleaded,  they  provide  that  if  the  before  the  second  dividend,  the  creditor 

bankrupl  be  sued  for  debts  due,  ^.  he  should  come  \tu    Lord  Hardwidte  on  the 

shall  be  dUcharged,  and  may  plead  that  6th  of  AuguM  1740,  in  the  case  ev  parte 

tbe  cause  of  action  accrued  before  the  Newburgb^  held,  that  where  a  bond  on 

buikmptcy.    Now,  may  not  a  cause  of  marriage  was  given  to  trustees  to  pay  a 

action  accrue  where  there  is  no  ddbt  due  sum  of  money,  if  die  wife  survived*  and  no 

and  owing?  Tet  the  debt  must  be  prove*  dividend  had  been  made  before  the  bu^ 

able  under  the  commission,  or  it  cannot  be  band*s  death,  held  that  the  commissioned 

discharged :   and  to  be  so,  it  must  be  a    were  right  in  admitting  the  trustees.  Bdt 

debt  doe  and  owing,  which  is  tbe  itme  ex  parte  Groomed  1  Atk,  1 15.  where  the 

buriwnd 
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his  opinion  was.  On  the  second  objection  the  'statutes  12 
Oeo.  S.  c,  47.  4*  1^'  Geo.  S.  c.  77.  were  mentioned  and  relied 
on.      But  those  are  particular  insolvent  acts,   and  do  not 

at 


kuftfaand  coveniiited  before  marriage  to 
leave  his  wife  600L  in  case  she  survived 
him,  and  the  husband  became  bankrupt, 
and  died  before  any  dividend  made»  Lord 
Hardwicke  decided,  that  the  wife  should 
not  be  admitted,  because  it  was  not  a  debt 
which  would  be  discharged  b)-  the  certifi- 
cate;  but  observed,   that  creditors  and 
parties  have   often  been  compassionate. 
JEx  parte  MUchdit  1  Alk.  120.  was  a  lilce 
covenant  and  a  bond;  the  banlcrupt  paid 
9it.  in  the  pound  and  died ;  the  wife  ])eti- 
tioned  Lord  Hardwicke^  who  admitted  her, 
there  being  no  opposition,  and  declared, 
that  if  there  bad  been  a  judgment  the  wife 
would  have  been  entitlea  to  come  in  as  a 
claimant  before  the  death  of  the  husband, 
and  the  assignees  must  have  retained  enough 
to  answer  a  dividend.     The  bar  much 
doubled  of  the  propriety  of  the  order; 
Lord  Hardwicke  recollected  the  impro- 
priety himself  ordered  it  to  be  spoken  to 
•gain,  and  was  satisfied  that  it  would  have 
b«Bn  a  dangerous  precedent.  He  said  that 
a  like  order  in  Greenaway's  case^  1  ^Ik, 
1 18.  was  made  by  consent  of  the  assignees, 
and  that  Lord  Km^%  opinion  in  ex  jtarte 
Catwdl,  8  P.  Wmt,  497.  waA  merely  oM^r, 
■nd  had  been  doubted  both  by  Lord  Talbot 
and  hhnself.    It  is  now  settled  tliat  such 
ftmily  pronsions  cannot  come  in  unless 
the  contingency  hapiien  before  the  act  of 
bankruptcy.    Tet  evcu  here  tlie  Court 
has  introduced  esueptions;   for  where  a 
bill  is  brought  to  recover  the  wife's  for- 
tune^ tlie  Court  will  oblij^  the  assignees 
to  Ao  reasonable  justice.    It  was  said  in 
MkchdC^  case,  that  if  tliere  be  a  judg- 
ment it  bacoines  a  l^al  debt;  but  I  doubt 
whether  it  was  admitted  as  such.     In 
Jacob*%  cace^  1759,  the  husband  tried  an 
oqperiment,  and  confessed  a  judgment  in 
contemplation  of  bankruptcy;   but  Lord 
Kortkmglton  refused  to  admit  the  wife  a 
creditor,  it  being  an  open  fraud.    There 
is  another  species  of  debts  which  comes 
nearer  to  the  present,  viz.  debts  not  only 
contingent  but  uncertain  in  point  of  liqui- 
dation.   In  these  cases  it  is  not  necessaiy 
that  the  specific  sum  should  appear  as  the 
telance  of  account;  the  claim  may  be  ad- 
mitted, and  the  Court  will  take  a  method 
to  ascertain  what  was  due  at  the  time  of 


the  bankruptcy.    But  where  it  is  unceT 
tain  whether  the  cause  of  action  will  ever 
be  authenticated;  or,  if  it  be,  whether  it 
will    produce  a  debt  to  any  particular 
amount,  it  is  otherwise.  Thus  an  assault 
and  battery  committed  before  the  bank- 
ruptcy is  a  good  cause  of  action.    But 
where  a  verdict  in  such  a  case  was  reco- 
vered during  tlie  proceedings  under  the 
commission,  and  judgment  was  not  ob- 
tained till  afler  the  certificate,  tlie  De- 
fendant havings  appUed   to  IT.  J?,  to  be 
dischatged,  it  was  objected  that  the  bank- 
rupt had  nothing  to  do  but  to  plead  that 
the  cause  of  action  arose  before  the  bank- 
ruptcy.   But  the  Court  held,  that  to  do 
that,  the  cau5ie  of  action  must  be  sudi  as 
produces  a  proveablc  debt,  which  was  not 
the  case  there  at  the  lim^  of  the  bank- 
ruptcy committed.    It  was  then  urged ; 
that  the  verdict  having  ascertuned  the 
amount  should  have  relation  to  the  cause 
of  action,  but  the  Court  fiaid,  that  the 
debt  nmst  be  due  and  owin^  and  decided 
ifa  fiivour  of  the  Phiiniifil    T  never  knew 
an  instance  of  an  attempt  to  prove  a  debt 
where  the  cause  of  action   arose  on  a 
breach  of  covenant  in  a  lease.   In  BeMjf 
and  Another  v.  Kenutaw,  Cro,  EUx.  12S.a 
promise  to  keep  a  prisoner  safely,  and  to 
save  tlie  gaoler  harmless,  was  held  by  the 
Court  to  be  a  promise  on  whidi  the  party 
might  sue  presently  upon  the  escape.  But 
that  sort  of  case  diQers  firoro  what  was 
mentioned  at  the  bar,  of  a  right  of  action 
before  a  special  damnification.   For  where 
a  bond  is  <;iven  to  indemnify  bail,  and  on 
the  party  not  appearing,  the  surety  im- 
mediately brings  au  action,  tlie  indemnity 
bond  may  be  held  forfeited,  because  of 
the  danger  which   the  surety  incurs  of 
being  sued.  I  will  not  say  how  such  bonds 
as  these  could  be  admitted.    But  these 
cases  are  strong  authorities.     And  if  in 
the  case  at  the  bar  judgment  had  been 
obtained  against  the  bankrupt,  it  would 
have  been  similar  in  principle  to  them ;  fiar 
then  there  would  have  been  a  legal  debt, 
though  the  damnification  would  have  been 
uncertain.     On  the  10th  of  March  1764 
what  debt  was  due  from  the  Dcfindant  to 
the  Plaintifif?  It  is  true  the  latter  was  to  be 
saved  harmless;  but  if  he  had  gone  in  under 

the 
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at  all  alter  *the  general  system  of  the  bankrupt  laws.  The 
insoWent  acts  are  temporary  merciful  laws,  discharging  men 
from  their  debts  because  they  have  nothing  to  pay,  and 
the  legislature  undoubtedly  may  discharge  them  from  what 
time  they  think  fit  They  might  have  extended  the  dis- 
charge to  the  time  of  the  certificate,  if  they  had  pleased,  with 
equal  reason.  And  yet  all  cases,  except  those  depending  at 
the  time  when  the  particular  acts  passed,  would  remain  to 
be  decided  under  the  general  bankrupt  laws.  Under  those 
general  laws,  we  are  of  opinion,  that  debts  proveable  under 
tiie  commission,  and  debts  to  be  discharged  by  the  certificate, 
are  convertible  terms;  and  that  debts  not  due  at  the  time 
of  the  act  of  bankruptcy,  except  in  the  cases  specially  pro- 
vided for  by  particular  statutes,  are  not  affected  by  the  com- 
mission. 

This  case  admits  of  many  other  observations,  both  on  the 
statutes   and  ^  the  judicial  determinations  upon  them :   but, 
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ihe  cammiuioo,  he  must  have  proved  some 
debt  doe.  Can  I  imply  a  damnification  ? 
It  ia  a  probabk  loss :  but  it  is  difficult  to 
say  what  the  Fldntiff  would  have  sworn  to, 
and  more  so  to  say  what  he  would  have 
fenanded.  Suppose  no  bankruptcy  had 
liappeiied,  the  Defendant  could  not  have 
been  held  to  special  bail,  unless  the  Pkun- 
tiff  had  safifered  a  spedal  damnification. 
What  damage  would  a  jury  have  given  ? 
At  any  rate  judgment  could  only  stand  as  a 
aemri^,  for  no  execution  could  be  taken 
out  tin  the  party  were  actiially  damnified, 
a  MmL  77.  Though  there  was  no  actual 
tiibauting  debt  on  the  10th  of  March  1764 
doe  and  owing,  yet  the  judgment  in  this 
case  is  evidence  of  the  d^t,  and  may  be  a 
measure  for  the  damnification,  but  tlmt 
damidScation  may  not  be  what  is  now  com- 
muned oC  namd^,  paying  the  whole  sum. 
The  original  Plaintiff  might  have  come  in 
under  the  commisnon  and  proved  the  dd>t, 
and  then  tfie  bankrupt  would  not  have  been 
indebted  for  it  to  this  Plaintiff  also.  Or 
suppose  the  Defendant  to  have  paid  10«.  in 
the  pound,  the  remainder  wodd  have  been 
the  damnification.  Or  suppose  the  Defend- 
ant bad  been  taken  in  execution  by  the 
original  Plaintifl{  that  would  have  been  a 
discharge  of  the  baiL  Indeed,  how  could 
the  Plaintiff  come  in  under  the  commission, 
when  by  his  writ  of  error  he  had  asserted 
that  he  had  not  paid  nor  ought  to  pay  the 
ddA  ?  that  would  have  precluded  him  from 
proving  the  judgment  Suppose  this  Plain- 
tiff had  proved  the  debt,  and  received  20s. 


in  the  pound  before  the  certificate  allowedy 
and  then  run  away,  and  that  the  original 
creditor  had  also,  before  thecertificate  allow- 
ed, taken  the  bankrupt  in  execution,  in  that 
case  the  latter  would  have  got  nothing. 
Suppose  thisPlaintiffhad  not  paid  the  debtf 
but  had  suffered  himself  to  be  taken  in  exe- 
cution, could  he  have  come  in  as  a  creditor 
for  tlie  money?  Such  a  case,  I  bdieve^ 
never  happened.  In  the  cases  cited,  the 
Court  held,  that  there  was  a  cause  of  action 
even  from  the  terror  of  an  execution.  In 
the  present  case  there  was  also  a  cause  of 
action  from  the  Defendants  non-appear- 
ance; but  tlie  damnification  is  not  money 
paid,  and  therefore  it  is  not  a  cause  of 
action  upon  a  dd»t  due  and  owing,  which 
is  the  only  kind  of  debt  proveable  under  a 
commission.  I  think  the  judgment  does 
not  add  any  material  circuvastance  to  the 
case.  In  ChUUm  v.  Wlfftn  (8  WUs,  18.) 
the  acceptor  of  a  bill  of  exchange^  who  had 
no  eflccts  in  his  hands,  but  vfas  only  a 
surety,  on  the  failure  of  the  drawer  his 
principal,  was  only  admitted  a  creditor  for 
what  he  had  paid;  but  as  to  the  rest,  it  was 
held  not  to  be  a  debt  due  and  owing,  and 
therefore  he  could  not  have  come  in  under 
the  commission.  That  case  is  strong  in 
principle:  and  it  is  in  point  with  die 
present,  except  as  (o^the  circumstance  of 
the  judgment,  vdiich  I  lay  out  of  my  con- 
sideration. 

Par  CWionw-*  Judgmentforthe  Plaintiff 


perhaps. 
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on  a  point  which  appears  to  have  been  long  and  fully  settled, 

BiMFou       ^^^  J  gijQuid  ijQ^  hi^yg  occupied  so  much  time,  but  from  respect 

BuauLu  to  a  great  opinion  which  seemed  to  differ  from  that  which  I 
now  deliver,  and  to  which  opinion  we  all  owe  the  utmost  defe- 
rence.    Let  the  judgment  be  entered  for  the  Plaintiff. 

Judgment  for  the  Plaintiff. 


Lechmere  v.  Rice. 


Kov.  ISth. 


To  debt  on  bond  Tf/^ILLIAMSj  Seijeant,  shewed  cause  against  a  rule  nisi  for 
the  Court  will  pleading  to  an  aqtion  of  debt  on  bond ;  first,  rum  estjac- 

Eidant^oSttd  ^^ '  ^^^f  secondly,  that  the  bond  was  given  upon  an  usurious 
non  ettfactumt  consideration :  and  contended,  that  although  usury  was  not, 
an  U8ury(a).      g^.ictly  speaking,  an  unconscientious  plea,  yet,  that  as  it  is  the 

constant  practice  of  the  Court  to  refuse  a  rule  of  this  kind  where 
the  pleas  are  inconsistent  (&),  they  would  not  depart  from  that 
rule  in  the  present  instance.  He  also  relied  on  an  a£Bdavil^ 
stating,  that  the  witness  to  the  bond  lived  in  Worcestershire^ 
and  that  the  Plaintiff  would  hz  put  to  great  expence,  if  he  were 
obliged  to  bring  him  to  London  where  the  venue  was  laid. 

Shepherd,  Seijt  in  support  of  the  Rule,  insisted,  that  the 
object  of  pleading  non  est  factum  was  to  oblige  the  Plaintiff  to 
produce  the  witness  to  the  bond,  in  order  that  the  Defendant 
might  have  the  opportunity  of  cross-examining  him  as  to  the 
usury. 

The  Court  were  of  opinion  that  the  two  pleas  were  not^more 
inconsistent  than  many  which  are  allowed  to  be  pleaded  toge- 
ther, as  not  guilty  to  an  assault  and  a  special  justification  :  and 
that  probably  the  true  reason  for  opposing  this  rule  was,  as  bad 
been  suggested,  to  keep  the  attesting  witness  out  of  the  way. 
They  observed,  that  the  Court  of  Common  Pleas  only  continued 
to  exercise  an  authority  over  applications  for  pleading  several 


(o)  Vide   ThfoU  ▼.  Young,  pott,  72.  was  given  by  the  Court  which  applies  to 

2i*C<mndl  y.  Hector,  jyost,  549.  the  principal  case ;  vts.  that  the  second  plea 

(6)  See  1  Sellon,  298,  299.    But  in  could  not  be  given  in  evidence  under  the 

Steele  and  Othert  v.  Pmdart  Bamet,  847.  general  issue ;  and  with  this  agrees  Aow  ▼. 

where  not  guilty,  and  a  general  release  were  Everett,  ante^  voL  i.  p.  882. 
allowed  to  be  pleaded  together,  a  reason 

matters 
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matters  (which  had  originally  been  the  practice  of  the  Kin^%        1799. 
Bench  also)  in  order  to  prevent  an  oppressive  use  being  made 
of  that  liberty  which  is  given  by  the  statute  (a). 


Lbchmbss 

9. 

Rule  absolute.  Rick. 


• 

(a)  4  Atme^  c.  16.  t.  4w 


IH 


Browning  r.  S.  Wright  and  Others,  Executors  of  nw.  isth. 

J.  Wright. 

^OVENANTagainsttherepresentativesof Jam^5  WrightJThe  a,  iftcr  gnnt- 

^  declaration  stated,  that  the  said  J.  Wright  by  indenture  in  »°« <*f^  F»- 

,  nuiei  IB  fee  to 

his  life-time,  fully,  dearly  and'absolutely  grantedjHirgained,  soldj  b,  and  after  war. 

enfeqffed^  and  confirmed  to  the  Plaintiff,  his  heirs  and  assigns  a  J^^n'JjS^f™' 

certain  piece  or  parcel  of  arable  land  (describing  it),  and  all  ways,  self  and  bu  beirt» 

waters,  Sfc.  and  all  his  estate,  right,  title,  8fc.  in  law  or  equity,  to  ""ZZ^^^ 

have  and  to  hold  to  the  Plaintiff,  his  heirs  and  assigns,  absolutely  any  act  by  him 

and  for  ever ;  that  he  warranted  it  against  himself  and  his  heu-s,  JJ^  h^'e  tL*^**"" 

and  for  himself  and  his  heirs,  and  covenanted  that  he  was,  not-  seised  of  the  pie- 

withstanding  any  act  by  him  done  to  the  contrary,  lawfully  and  ^^^^^^ 

absolutely  seized  in  fee  simple,  and  that  he  had  a  good  rights  power,  &c,  to  cm' 

JvUfOwetj  and  lafwfvl  and  absolute  authority  to  convey  ;  that  by  Je'then  c^L' 

virtue  of  this  conveyance  the  Plaintiff  entered  and  was  possessed  nanted  for  him- 

and  fulfilled  all  his  covenants  and  agreements.  "  Yet  protesting  ^ulore,  MdiS' 

that  J*  Wright  did  not  in  his  life-time  well  and  truly  observe,  ministrators,  to 

Sfc.  and  that  the  said  Defendants  have  not  nor  have  any  of  them  ^^  ^|  ^^  ^^' 

since  the  death  of  the  said  J.  Wright  well  and  truly  observed,  •'»oiiid  quietly 

Sfc.  any  of  the  covenants,  clauses  and  agreements  in  the  said  i^terruptionr 

indenture  contained  on  their  part  and  behalf  respectively  to  be  ^o"  himself,  or 

observed,  4^.;  in  fact  the  said  Plaintiff  says  that  the  said  Ug^'derbinr*" 

J.  Wright'hsiii  not  at  the  time  of  making  the  said  indenture  nor  a°d»,ia»Uy,  that 

at  any  time  before  or  since  good  rights  JiJljKmerj  and  Utwfid  assigns,^  ^ 

and  absolute  authorih/,  or  any  right^pcnoer^  or  authority  whatsoever  p^n«  claiming 

should  make  fiu^ 
tiler  assurance. 
Held,  that  the  iatenrening  general  words,  **  full  power,  ^c,  to  conrey/*  were  either  part  of  the  preceding 
special  covenant;  or,  if  not,  that  they  were  qualified  by  all  the  other  special  corenants  against  the  acts 
of  bimadf  and  his  heirs  (a). 

(a)  Vide  TaUenaU  ▼.  Grooie,  post  26S.  HoweU  y.  Richards,  11  East,  6SS.  Seddon 
T.  Semate,  IS  Sast,  63-71.  JSarton  ▼.  Fiixgerald,  15  East,  680.  Hesse  ▼.  Stevemon, 
SB.  A  P.  506.  Nind  t.  MarshaOj  I  B.  &  B.  319.  Foord  t.  WSsoh,  8  Tauni. 
646,  646. 

to 
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BiowNiiia 

WUOHT. 


to  conoey  or  assure  the  said  piece  or  parcel  of  arable  land  or  amf 
part  thereof  to  the  said  Plaintiff^  his  heirs  and  assigns  in  manner 
•  aforesaid  or  in  ary  manner  iDJuttsoeoer  (a) ;  by  reason  whereof 
afterwards  and  after  the  making  of  the  said  indenture  and  the 
death  of  the  said  J,  Wright^  to  wit  on,  Sfc.  one  Edward  Child 
and  Mary  his  wife  then  being  and  claiming  to  be  lawfully  and 
rightfully  seised  of  and  in  the  said  piece  or  parcel  of  arable  land 
with  the  appurtenances  in  their  demesne  as  of  fee  in  right  of  the 
said  Maryy  and  having  a  lawful  right  of  entry  into  the  same  in 
right  of  the  said  Mary  by  a  lawful  (d)  and  rightful  tide  not  de- 
rived by  from  under  or  by  means  of  the  said  indenture  or  by 
from  or  under  die  said  Plaintiff,  required  the  said  Plaintiff  to  de- 
liver up  the  possession  of  the  said  piece  or  parcel  of  arable  land 
to  them  the  said  JLdi^xirdtixA  Mary^  or  to  become  tenants  there- 
of to  and  to  hold  the  same  of  the  said  Edward  and  Mary  at  and 
under  a  certain  yearly  rent,  to  wit  the  yearly  rent  of  thirteen 
pounds  to  be  therefore  paid  by  the  said  Plaintiff,  and  would  then 


(a)  As  the  PUintiffin  this  case  meant  to 
rdy  on  the  covenant  by  J,  Wrighi  that 
he  had  good  righit  fuil  power,  and  lawful 
authority  to  convey,  it  seems  that  afler  ne- 
gatiTing  the  Defendant's  title  to  convey  he 
need  not  have  proceeded  to  state  on  evic- 
tion ;  for,  on  a  general  covenant,  the  breach 
may  be  as  general  as  the  covenant.  Brad' 
jAaio*s  case,  9  Co,  60.  6.  Co,  Ent,  117.  a. 
Cro,  Jac,  804.  S.  C.  Muscot  v.  BaUett, 
Cro,  Jac  869.  Clmester  v.  AtuUey,  Sir 
T.  Raymond,  14.  Woolon  v.  Helty  1  Mod, 
292.  agreed.  Per  Cur,  Holder  v.  Taylor, 
Hob,  12.  Indeed,  it  may  be  questionable 
whether  the  averment,  that  E,  Child  and 
Mary  his  wife  cliumed  to  be  lawfully  seised 
of  the  premises,  and  required  the  Plaintiff 
to  deUver  up  possession  or  to  become  tenant 
to  them,  and  that  unless  he  had  accordingly 
become  thdr  tenant,  he  would  have  been 
evicted,  and  that  he  did  become  Uieir  t^ 
nant,  without  shewing  any  entry  by  E. 
Child  and  his  wife,  or  any  actual  disturb- 
ance by  them  to  authorize  him  in  so  doing, 
can  be  said  to  be  such  an  averment  of  evic- 
tion as  the  law  requires  in  cases  where  any 
averment  of  this  kind  is  necessary.  In  Fos- 
ter y,  Piermm,  4  Term  Rej),  620.  n.  (a)  it 
was  admitted  that  the  eviction  need  not  be 
alleged  to  have  been  by  l^gal  process ;  but 
some  eviction  must  be  shewn  ;  for  >Siep- 
kenft  TouchUone,  c.  7.  p.  170.  speaking  of 
ji  covenant  for  quiet  enjoyment,  and  cUs- 
jUu^xmoes  lawful  and  ualawful,  says,  <*  and 
in  all  cases  where  any  penon  hath  titles  the 


covenant  is  not  broken  until  some  entry  ot 
other  actual  disturbance  be  made  by  him 
upon  his  title.'*  So  in  Hunt  v.  Cope,  Cowp, 
248.  where  the  Plaintifi|  to  an  avowry  for 
rent,  pleaded  certain  acts  of  the  Itnor, 
**  whereby  he  was  deprived  of  the  use  d 
"  the  premises,"  without  averring  eviction, 
Lord  Mansfidd  said,  that  the  lessee  cer- 
Uunly  should  have  pleaded  eviction,  and  the 
facts  stated  might  have  been  sufficient  for 
the  jury  to  have  found  a  verdict  in  hb 
fSEivour ;  and  the  plea  was  held  iU. 

(6)  The  cases  of  Foster  v.  Pierson,  4 
Term  Rep,Ql7,  and  Hodgson  v.  The  JBatt 
India  ComjKmy,  8  Term  Rep,  278.  have 
now  completely  settled  that  an  allegation  of 
**  lawful  title"  is  sufficient,  without  setting 
out  that  title.  But  tiie  Plaintiff  must  shew 
in  some  manner  that  the  title  of  the  person 
entering  upon  him  is  not  derived  from  him- 
self;  and  a  mere  averment  that  he  had 
**  lawful  title,"  without  this  qualification, 
would  be  bad  after  verdict.  IMy  v.  Mmu- 
aker,  Cro,  Jac,  815,  Wooten  v.  Hele, 
2Saund,\77,  I  Lev,  SOI,  \Sid,i66. 
1  Mod,  290.  S.  C.  Jenkins,  840.  Thu 
may  be  done  however  by  averring  gene- 
rally, that  the  person  evicting  had  lawful 
title  before  the  date  of  the  grant  to  the 
Plaintiff.  Skinner  v.  JRlbys,  1  SSiower  70. 
Proctor  V.  Newton,  2  Lev,  87.  Buckby 
T.  Williams,  8  jL0t;.826.  Jordan  v.  TweUs, 
Cas,  temp,  Hardw,  172.  per  Ld.  Heard' 
vficke,  and  this  mode  was  adopted  in  J^os- 
ter  r,  Pierson, 

and 
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and  there,  unless  the  said  Plaintiff  had  so  delivered  up  the  pos-        1 799. 

session  thereof  or  become  such  tenant  of  and  so  held  the  same,       * 

have  ejected,  evicted,  expeUed,  put  out  and  amoved  the  said  Biowimw 
Plaindff  from  and  out  of  the  possession  thereof,  whereupon  the  *  Wftiem. 
said  Plaintiff  to  prevent  his  being  obliged  so  to  deliver  up  the 
possession  thereof  or  being  so  ejected,  evicted,  expelled,  put  out 
and  amoved,  then  and  there  was  forced  to  and  did  become  such 
tenant  thereof  to  and  so  held  the  same  of  the  said  Edward 
and  Maryj  whereby",  4*^.  ailing  the  Plainti^'s  loss  in  being 
deprived  of  his  fee-simple,  and  being  obliged  to  hold  as  tenant  | 
his  having  laid  out  money  on  the  premises  previous  to  his  know- 
ledge of  the  badness  of  J.  Wrights  title,  and  his  having  paid 
a  lai^  sum  to  E.  Child  and  Maiy  his  wife  for'  the  mesne 
profits. 

The  Defendants  prayed  ai/er  of  the  indenture,  and  it  was  read 
to  them  in  these  words,  to  tot/,  <<  This  indenture  made,  4*^.  wit- 
nesseth,  that  the  said  «7.  Wright^  for  and  in  consideration  of  the 
sum  of  1802.  of  lawful  money  of  Great  Britain^  to  him  in 
hand  {laid  by  the  said  Plaintiff,  at  or  before  the  sealing  and 
delivery  of  these  presents,  the  receipt  whereof  is  hereby 
acknowledged,  hvLthgrantedj  bargained^  soldy  enfeoffed^  atidcon- 
firmed^  and  by  these  presents  doth  fully,  dearly,  and  absolutely 
grant,  bai^n,  sell,  enfeoff,  and  confirm  unto  the  said  Plaintiff 
and  to  his  heirs  and  assigns,  all  that  piece  or  parcel  of  arable 
land  (describing  it)  with  the  appurtenances  and  the  reversion  and 
reversions,  remainder  and  remainders,  rents,  issues,  yearly,  and 
other  profits  of  the  said  premises,  and  every  part  and  parcel 
thereof;  and  all  the  estate  and  estates,  right,  ^tle,  interest,  use, 
trust,  daim  and  demand  whatsoever,  in  law  or  equi^,  of  him 
the  said  «7.  Wright^  of,  in,  to,  or  out  of  the  said  premises,  every 
or  any  part  or  parcel  thereof;  To  have  and  to  hold  the  said 
piece  or  parcel  of  arable  land,  hereby  granted,  bargained,  sold, 
enfeoffed,  and  confirmed,  or  mentioned,  or  intended  so  to  be, 
and  every  part  and  parcel  thereof,  unto  the  said  Plaintiff,  his 
heirs,  and  assigns  for  ever,  to  and  for  the  only  proper  use  and 
behoof  of  the  said  Plaintiff,  his  heira  and  assigns,  absolutely 
and  for  ever,  without  any  condition,  redemption,  trust,  or  re- 
vocation whatsoever,  and  to  and  for  no  other  use  or  uses, 
intents,  trusts,  or  purposes  whatsoever ;  and  the  mid  J.  Wright 
and  his  heirs^  the  aforesaid  piece  or  parcel  of  arable  land, 
herelnf  granted  or  mentimiedf  or  intended  to^be  hereby  granted 
unto  the  said  Plaintiff^  or  his  heirs^  against  him  the  said  3. 

Wright, 
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1799.        Wright,  and  his  heirSf  shall  and  will  warrant  and  for  ever  de- 

Jend  by  these  presents.    And  the  said  J.  Wright  for  himself  his 

BmovnoMa      heirs,  executors,  and  administrators,  doth  covenant  and  agree 
Wuoat.        to  and  with  the  said  Plaintiff,  his  heirs  and  assigns  in  manner 
and  form  JbUcncingy  that  is  to  say,  that  he  the  said  «Z  Wright 
for  and  nottsAthstanding  any  thing  by  him  done  to  the  contrary 
is  lawfully  and  absolutely  seised  of  the  said  piece  or  parcel  of 
arable  land  hereby  granted,  of  a  good,  sure,  perfect,  lawful, 
abscdute,  and  indefeasible  estate  in  fee-simple,  without  any 
manner  of  condition,  limitation,  use,  or  trust,  or  any  other  re- 
straint, matter,  or  thing  whatsoever,  to  alter,  change,  charge, 
defeat  or  determine  the  same ;  And  that  he  hath  good  rights  foU 
pamer^  andlawfvl  and  absolute  authority  to  convey  and  assure  the 
same  to  the  said  Plairitiff^  his  heirs  and  assigns^  in  manner 
aforesaid :  and  the  said  J.  Wright  for  himself,  his  heirs,  exe- 
cutors, or  ad^iinistrators,  doth  further  covenant  and  agree  to 
and  with  the  said  Plaintiff,  his  heirs  and  assigns,  that  he  the 
said  «7.  Wright  shall  and  will,  as  soon  as  convenient,  set  out, 
at  the  expence  of  the  said  Plaintiff,  a  cart-way  to  the  said  piece 
or  parcel  of  arable  land,  through  another  field  in  the  posses- 
sion of  William  Triggs ;  which  cart-way,  when  set  out,  the 
said  «7.  Wright  and  his  tenants  are  to  have  a  free  passage  to 
and  from  the  farm  belonging  to  the  said  «7.  Wright^  now  in  the 
occupation  of  the  said  William  Triggs,  without  allowing  any 
thing  for  the  same;  And  that  he,  the  said  Plaintiff,  his  heirs 
and  assigns,  shall  and  lawfully  may,   at  all  times  hereafter, 
peaceably  and  quietly  bold  and  enjoy  the  said  piece  or  parcel 
of  arable  land  hereby  granted,   and  receive   the  rents  and 
profits  thereof  to  his  and  their  own  use  and  uses,  without  any 
.  manner  of  let  or  interruption  of  the  said  J.   Wright,  or  any 
other  person  or  persons  claiming  under  him  :  And,  lastly,  that 
he  the  said  J,  Wright,  his  heirs  and  assigns,  and  all  other  per- 
sons claiming,  or  to  claim  any  estate  or  interest  of,  in  or  to  the 
said  premises,  or  any  part  thereof,  by,  from,  or  under  him,  shall, 
and  will  from  time  to  time,  and  at  all  times  hereafter,  make^ 
suffer,  and  execute,  or  cause  to  be  suffered  and  executed,  »11  and 
every  such  further  and  other  lawful  and  reasonable  act  and 
acts,  assurance  and  conveyances  in  the  law  whatsoever,  for  the 
better  and  more  perfect  assuring  and  confirming  of  the  said  piece 
or  parcel  of  arable  land,  unto  the  said  Plaintiff,  his  heirs  and 
assigns,  as  by  his  or  their  Counsellearnedin  the  law  of  this  realm, 
Aall  be  reasonably  devised,  advised,  or  required.     In  witness 

whereof 
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whereof  the  said  parties  to  these  presents  have  hereunto  set  their        ]  799. 
hands  and  seals  the  day  and  year  first  above-written."  ■ 

The  Defendants  then  demurred,  and  assigned  for  causes,  BaowniKo 
*^  that  the  said  indenture  here  brought  into  CSourt  and  in  the  Waioht. 
said  declaration  mentioned  doth  not  contain  any  covenant  or 
warranty  of  title  to  or  of  right  power  or  autliority  to  convey  or 
assure  the  said  premises  in  the  said  declaration  mentioned  or 
any  part  thereof  or  for  the  enjoyment  of  the  same  by  the  said 
Plaintiff  or  his  heirs  other  than  against  the  said  J.  Wright  de- 
ceased and  his  heirs  or  other  persons  claiming  under  him.  And 
for  that  the  said  Plaintiff  hath  not  in  the  said  declaration  alleged 
or  shewn  any  defect  of  title  to  the  said  premises  or  any  part 
thereof  arising  from  or  by  reason  of  any  thing  done  by  the  said 
J.  Wright  or  his  heirs  or  any  person  or  persons  claiming  under 
hina,  or  any  eviction,  interruption,  molestation  or  disturbance 
done  committed  or  occasioned  by  the  said  J.  Wright  or  his  heirs 
or  any  person  or  persons  claiming  under  the  said  ^.  Wright. 
And  also  for  that  the  said  declaration  is  in  other  respects  de- 
fective and  insufficient" 

Joinder  in  demurrer. 

WilliamSy  Serjt  in  support  of  the  demurrer.  The  great  question 
in  this  case  is.  Whether  the  covenant  on  which  the  breach  is 
assigned  ought  or  ought  not  to  be  confined  to  the  acts  of  James 
Wright^nad  his  heirs?  We  contend,  that  eviction  by  a  stranger  is 
no  breach  of  the  covenant  In  construing  this  covenant  the  Court 
will  collect  the  intention  of  the  parties,  not  merely  from  the  words 
of  the  covenant  itself,  but  by  contrasting  it  with  the  other  parts  of 
the  indenture :  and  it  was  ivith  the  view  of  enabling  the  Court 
to  do  this  that  the  Defendant  prayed  oyer.  The  intention  of  the 
parties  appears  to  have  been,  that  the  words  '<  notwithstanding 
any  act  by  him  done  to  the  contrary"  in  the  first  covenant  should 
qualify  and  restrain  the  second  covenant  When  the  grantor  has 
in  the  first  clause  only  covenanted  that  he  was  seised  in  fee  not- 
withstanding his  own  acts,  it  would  be  a  very  strained  construc- 
tion to  bold  that  he  intended  in  the  next  clause  to  covenant  that 
be  had  a  right  to  convey,  notwithstanding  the  acts  of  all  the 
world.  The  covenant  for  title,  and  the  covenant  for  a  right  to 
convey,  are  synonymous  covenants,  and  must  receive  the  same 
construction.  The  meaning  of  the  covenant  in  question  is  further 
expbdned  by  the  warranty,  and  by  the  covenant  for  quiet  en- 
joyment; tlie  former  being  only  a  qualified  warranty  against 
hiinself  and  his  heirs;  and  the  latter  a  special  covenant  that  die 

VOL.  II.  c  grantee 
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1 799.        grantee  shall  enjoy  without  interruption  froni  him  or  any  person 
■  claiming  under  him.     It  is  not  an  unusual  thing  for  the  Court, 

Baowwiio  jj^  construing  covenants,  to  put  a  sense  upon  them  which  is 
Waiobt.  against  the  words,  provided  it  be  warranted  by  the  apparent 
mtention  of  the  parties.  Thus  in  the  Earl  of  Clanrickanrs 
case,  Hob.  278.  a  covenant  for  further  assurance  of  an  estate 
was  restrained  to  a  third  part  In  Broughton  v.  Conway,  Moorgf 
58.  a  condition  that  the  vendor  would  not  do,  nor  had  done  any 
act  to  disturb  the  vendee,  but  that  the  vendee  should  hold  and 
enjoy  without  the  disturbance  of  the  vendor  or  any  other  person, 
was  held  to  be  confined  to  acts  done  by  the  vendor,  on  this 
ground  of  the  latter  words  being  referable  to  the  former.  So  in 
an  action  on  a  covenant "  that  lands  were  of  the  value  of  1000/. 
per  annum,  and  should  so  continue  notwithstanding  any  act 
done  or  to  be  done  by  the  covenantor,"  the  covenant  was  con- 
strued by  the  restrictive  words  in  the  second  member  of  the  sen- 
tence, a^d  though  the  bnds  were  not  worth  1000/.  per  annum 
at  the  time  of  the  covenant  made,  yet  as  no  act  was  shewn  to 
have  been  done  by  the  covenantor  to  make  them  worthless,  the 
breach  was  held  ill.  Rich  v.  Richy  Cro.  Eliz,  43.  Still  stronger, 
however,  is  the  case  of  Nervin  v.  Munns,  S  Lev*  46.  There  were 
four  covenants:  the  first  tor  seisin  in  fee;  the  second  for  right  to 
convey;  the  third  against  incumbrances,  and  the  fourth  for 
quiet  enjoyment.  The  first,  third,  and  fourth,  were  expresdy 
restrained  to  the  acts  of  the  grantor,  his  father,  and  grandfather, 
and  the  second  was  unlimited.  The  whole  Court  agreed  that 
the  covenants  were  distinct  and  several,  and  three  Justices,  in 
opposition  to  North,  Ch.  J.,  held  that  the  first  and  second  cove- 
nants, though  distinct  were  sinonymous ;  and  therefore,  as  the 
grantor  had  first  covenanted  against  his  own  acts,  it  could  not 
be  intended  that  he  should  immediately  afterwards,  in  a  covenant 
to  the  sanae  efiect,  covenant  against  all  the  world.  And  they  also 
took  a  distinction  which  will  afford  an  answer  to  all  the  cases 
which  may  be  cited  on  the  other  side,  as  well  as  to  Crajjford  v. 
Crayfinrd^  Cro.  Car.  106.  and  Hughes  v.  Bennett,  Cro.  Car.  495. 
Sir  Williantjones,  40S.  relied  on  by  North,  Ch.  J.,  namely,  that 
in  those  cases  the  covenants  were  of  divers  natures,  and  con- 
cerned different  things,  although  relating  to  the  same  land. 

Shepherd,  Seijt  contrd.  The  argument  of  the  other  side 
amounts  to  this,  that  as  some  of  the  covenants  in  this  deed  are 
of  a  special  nature,  the  Court  must  borrow  the  restrictiims  in- 
troduced into  them,  and  engraft  them  on  tlie  general  oovi^ant 

But 


(a)  See  tliis  case  set  out  in  a  note  to  JT.  B.  Jones  and  the  other  Justices,  except 
Gtmi^iHkw.  Orifitk,  1  Anutd.  M.bjrMr.  WMuhcky  held  that  the  judgment  bdow 
Sent.  Wmkmt,  should  be  reverted;'*  but  it  is  added,  ma 

Qbi)  In  iSUermn  the  Court,  speaking  of  JiiU  dit  ^ue  ntU  revcrtalJuU  enter  $  ide9 
tkilaMMgf,**llMioAft  wtHefMivr  to    fumt. 

C2  be 
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But  this  mode  of  construction  cannot  be  adc^ted  without  laying  1 799* 
down  a  general  rule  that  wherever  a  covenant  against  the  acts 
of  the  grantor  only  is  inserted  in  a  deed,  all  other  covenants, 
however  general,  must  be  restrained  thereby.  The  question,  Wuoaxi. 
therefore,  must  be,  not  whether  the  Court  shall  borrow  from  w 
special  covenant  in  order  to  restrain  a  general  one,  but  whether 
both  afe  not  in  effect  one  covenant  The  distinction  seems  to 
dq>end  on  the  words  with  which  the  second  member  of  the  sen- 
tence is  introduced.  Thus  in  Broughion  v.  Cowaoayj  Dyer  240. 
where  the  covenant  agfunst  the  acts  of  the  covenantor  was  foI:<« 
lowed  by  the  words  <^  but  that  the  assignee  may  enjoy  without 
disturbance  of  any  person  /''  the  Court  considered  the  latter 
words  to  be  only  a  continuation  of  the  covenant  To  the  same 
effect  18  PUes  y.  Jervie${a)j  Dyer  240.  in  the  margin.  These 
cases  expressly  proceeded  on  the  meaning  of  the  word  ^^  but," 
and  cannot  therefore  be  applied  to  this  case,  where  the  second 
member  of  the  sentence  is  introduced  by  ^^  and  that,"  which 
disjoins  it  from  the  first,  and  makes  it  a  separate  and  distinct- 
covenant  In  Rich  V.  Rich  the  covenant  seems  clearly  to  have 
contained  but  one  sentence;  and  as  to  Lord  Clanrickard*s  case, 
it  cannot  apply ;  for,  as  only  one  third  part  of  the  estate  was 
conveyed,  the  covenant  for  assurance  of  the  estate  could  only 
extend  to  that  third  part  Of  Neroin  v.  Muns  it  is  sufficient  to 
observe  that,  after  stating  a  difference  of  opinion  in  the  Court, 
it  concludes  with  sed  a^omatitr.  The  case  of  Sir  George 
Trendard  v.  Hoskinsj  Winch  91,  92,  93.  was  a  covenant  that 
there  was  no  reversion  in  the  Crown  notwithstanding  any  act 
done  by  the  covenantor ;  and  the  Court  held,  that  the  words 
*<  notwithstanding  any  act  done,"  restrained  the  general  sense 
of  two  preoeding  covenants,  for  seisin  in  fee  and  power  to  sell. 
But  that  case  was  afterwards  reversed,  as  appears  from  a  ma^ 
nuscript  copy  of  that  book,  as  well  as  from  1  Sid.  828.  tljough 
Saunders^  who  was  Counsel  for  the  Plaintiff  in  Oainsforth  v. 
Griffith^  1  Sound.  60.  by  attempting  to  distinguish  that  case  on 
Ae  groondsof  the  first  judgment,  does  not  seem  to  have  been* 
aware  of  the  ultimate  decision  (6).  In  Gainsfbrth  v.  Griffith^ 
it  was  agceed,  that  a  particular  covenant  in  &ct  may  restrain  a^ 
general  covenant  in  law ;  as  in  Noke^s  caise,  4  Co.  80.  But  it' 
was  laid  down,  that  an  express  general  covenant  in  fact  cannot 
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17d9.        be  restrained  by  a  particular  covenant  in  fact,  unless  the  latter 

'       can  be  construed  as  part  of  the  former.     Therefore,  in  a  cove- 

^"'^  nant  on  the  assignment  of  a  lease,  that  it  was  a  good  and  inde- 
^aioBT.  feasible  lease,  and  that  the  assignee  should  quietly  enjoy,  S^c. 
without  any  let  or  disturbance  of  the  assignor,  tlie  first  cove- 
nant was  held  to  extend  to  the  act  of  a  stranger,  unrestrained 
by  the  latter  covenant.  So  where  A,  covenanted  that  he  was 
seised  in  fee  notwithstanduig  any  act  by  him  done,  and  thai  tlie 
lands  were  of  a  certain  annual  value ;  the  latter  was  held  an  ab- 
solute covenant,  that  the  lands  were  of  such  a  value.  Hughes 
v.  Bennettf  Cro.  Car.  495.  Sir  Wm.  Jones^  403.  S.  C.  To  the 
same  efifect  is  Crayford  v.  Cratiford^  Cro.  Car.  106.  a  vendor  is 
always  at  liberty  to  covenant  for  such  an  estate  as  he  really  lias, 
or  for  an  indefeasible  estate;  if  he  adopts*the  latter  method,  he 
must  be  responsible  accordingly.  Thus  where  A.  covenanted 
that  he  was  seised  of  a  good  estate  in  fee  according  to  the  in- 
denture made  to  him  by  W.  (of  whom  he  had  purchased),  die 
covenant  was  held  absolute ;  for  the  reference  to  the  convey- 
ance by  W.  served  only  to  denote  the  limitation  and  quality  of 
tjie  estate,  and  not  the  defeasibleness  and  indefeasibleness  of  the 
title.  Cooke  v.  Fownds^  1  Lev.  40.  I  Kel.  95.  S.  C.  The  strong- 
est case,  however,  on  the  construction  of  covenants  to  secure 
title,  is  Johnson  v.  Proctor^  Yelv.  1 75.  where  A.  having  granted 
the  whole  of  a  leasehold  estate  of  which  he  had  but  a  moiety, 
and  covenanted  for  quiet  enjoyment  of  it  against  his  awn  actSy 
was,  under  this  covenant,  held  liable  on  the  entry  of  those  who 
were  entitled  to  one  moiety.  The  only  difference  between  that 
case  and  the  one  on  this  record  is  not  much  in  the  Defendant's 
favour,  viz.  that  J.  W.  instead  of  having  a  moiety  only,  had  no 
estate  to  convey.  Should  this  demurrer  prevail,  it  will  esta- 
blish this  principle,  that  wherever  there  is  any  one  special  co- 
venant in  a  conveyance,  all  the  general  covenants  in  the  same 
deed  must  be  restrained  thereby. 

.  Lord  Eldon,  Ch.  J.  Thb  case  comes  before  the  Court  on 
demurrer,  under  the  following  circumstances.  The  action  is 
brought  by  Thomas  Brownings  who  appears  on  these  pleadings 
tp  be  the  purchaser  of  an  estate  of  inheritance  in  fee,  and  it  is 
brought  against  the  present  Defendants  who  are  the  personal  re- 
presentatives of  the  vendor  James  Wright^  and  are  bound  by  cer- 
tain covenants  which  are  set  forth  upon  this  record.  The  Plaintiff 
declares,  that  by  indenture  made  on  the  12th  of  October  1787 
between  James  Wright  tlie  testator  of  the  Defendants  on  the  one 

part,  and  27/oma5jS/tweni«5.thepreseutPiaintiffoatheother  part, 

V  in 
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in  consideration  of  180/.  paid,  James  Wright  Miy,  clearly,  and        1799. 
absoiutel}'  granted,  bargained,  sold,  enfeoffed,  and  confirmed  a  ■ 

certain  piece  of  land,  describing  it.  Now  these  words  **  granted,  Bbowkiu* 
bargained,  sold,  enfeoffed,  and  confirmed,"  certainly  import  a  Wmiaa*. 
covenant  in  law,  the  effect  and  meaning  of  which  would  be  af- 
fiscted  by  the  subsequent  words  of  the  indenture.  Afler  the  ha- 
bendum to  Thomas  Brownings  his  heirs  and  assigns,  follows  this 
qualified  warranty :  *<  And  the  said  James'and  his  heirs,  the 
aforesaid  piece  of  land,  4^.  to  the  said  Thomas  Brooming  and  his 
keirs,  against  him  the  said  James  and  his  heirs,  shall  and  will 
warrant  and  for  ever  defend  by  these  presents."  This  is  not  a  , 
general  warranty  againsfc  all  mankind,  but  against  the  acts  of 
James  Wright  and  his  heirs  only.  Then  follow  certain  covenants 
in  these  words.  **  And  the  said  James  Wright  for  himself,  his 
heirs  and  assigns,  doth  covenant  and  agree  to  and  with  the  said 
T^ham^  Brooming^  his  heirs  and  assigns  in  manner  andJbrmJoL 
hnmngj  that  is  to  say.  That  he  the  said  James  Wright  for,  and  not- 
withstanding any  thing  by  him  done  to  the  contrary,  is  lawfully 
and  absolutely  seised  of  the  said  piece,  4i'c,  hereby  granted  of  a 
good,  sure,  perfect,  lawful,  absolute,  and  indefeasible  estate  in  .     ,, 

fee-simple,  without  any  manner  of  condition,  limitation,  use, 
trust,  or  any  other  restraint,  matter,  or  thing  whatsoever,  to 
alter,  change,  charge,  defeat,  or  determine  the  same.^  Then 
follows  the  covenant  on  which  the  present  question  arises: 
^  And  that  he  hath  good  right,  full  pbwer,  and  lawful  and  ab- 
solute authority  to  convey  and  assure  the  same  to  the  said  Thomas 
Braamingj  his  heirs  and  and  assigns,  in  manner  aforesaid!*  After 
this  comes  a  covenant  concerning  a  right  of  way,  which  has  no 
relation  to  this  case,  except  that  it  may  not  be  immaterial  to  ob- 
serve, that  this  covenant  is  introduced  by  the  words  *<  And  the 
said  James  for  himself,  his  heirs,  executors,  and  administrators, 
doth  further  covenant  and  ngree,**^  which  are  the  initiatory 
words  of  the  first  covenant,  and  which  are  not  used  at  the  begin- 
ning of  what  is  called  the  second  covenant.  Perhaps,  this  may 
be  considered  as  a  critical  observation  in  a  case  which  does  not 
require  it  But  as  what  is  called  the  second  covenant  is  only  in- 
troduced by  the  words  *^  And  that,**^  and  in  the  third  (or  what 
may  be  called  the  second)  covenant,  the  name  of  the  cove- 
nantor is  again  introduced  as  further  covenanting,  it  seems  to 
have  been  the  intention  of  the  parties  that  all  the  matters  which 
are  inserted  before  the  repetition  of  the  initiatory  words  should 
be  considered  as  one  covenant.  This  point,  indeed,  is  not 
necessary  to  the  decision  of  the  ca^.     But  even  od  the  criticaT 

observation 
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1799.       observation  which  I  have  suggested,  it  would  not  be  imfidr  to 

hold  that  what  has  been  stated  at  the  bar  as  two  covenants,  is  in 

BftowxiKo  fy^i  but  one.  And  if  this  w^re  granted,  there  would  be  an  end 
Wbmht.  of  the  whole  argument.  The  grantor  then  covenants  for  the 
quiet  enjoyment  of  the  grantee,  *^  without  any  manner  of  let  or 
interruption  of  the  said  James  Wright^  or  any  manner  of  person 
or  persons  claiming  under  him."  So  that  it  is  clear,  that  this 
covenant  does  not  apply  to  the  acts  of  any  persons  not  claiming 
under  James  Wright ;  and  in  this  respect  it  agrees  with  the  dBfect 
pf  the  warranty,  and  with  the  words  in  the  introductory  part 
^f  the  first  covenant.  The  last  covenant  is,  that  James  Wrighif 
bis  heirs  and  as$ign3,  and  all  persons  claiming  any  estate  or  in- 
terest to,  from,  or  under  him  (which  tallies  with  the  warran^, 
and  with  the  introductory  words  to  the  first  covei\ant  and  last  co- 
voiants),  would  make  such  further  assurance  as  should  be  thought 
necessary.  It  is  certainly  true,  that  the  words  of  a  covenant  are  to 
be  taken  roost  strongly  against  the  covenantor ;  but  that  must  be 
qualified  by  the  observation  that  a  due  regard  must  be  paid  to  the 
intention  of  the  parties  as  collected  from  the  whole  context  of  the 
instrument.  This  transaction  is  a  purchase  of  an  estate  of 
and  Bv^i^  inheritance  in  fee,  and  the  first  question  is.  What  will  be  the 
Co,  Iau.  S84.     nature  and  efiect  of  a  conveyance  carrying  such  a  contract  into 

execution  ?  If  a  man  purchase  an  estate  of  inheritance  and  after- 
wards sell  it,  it  is  to  be  understood  ^^^^zctV  that  he  sells  the 
estate  as  he  received  it :  and  the  purchaser  takes  the  premises 
granted  by  him  with  covenants  against  his  acts.  If  the  vendor 
has  taken  by  descent,  he  covenants  against  his  acts  and  those 
of  his  ancestor ;  and  if  by  devise,  it  is  not  unusual  for  him  to 
covenant  against  the  acts  of  the  devisor  as  well  as  his  own.  In 
fact,  he  says,  I  sell  this  land  in  the  same  plight  that  I  received 
it,  and  not  in  my  degree  made  worse  by  me.  It  was  argued, 
that  if  this  were  so,  a  man  who  has  only  an  estate  for  life,  might 
convey  an  estate  in  fee,  and  yet  not  be  liable  to  the  purchaser. 
This  seems  at  first  to  involve  a  degree  of  injustice^  but  it  all 
depends  on  the  fact,  whether  the  vendor  be  really  putting  the 
purchaser  into  the  same  situation  in  which  he  stooid  himself.  If 
lie  has  bought  an  estate  in  fee,  and  at  the  time  of  die  re-sale, 
has  but  an  estate  for  life,  it  must  have  been  reduced  to  that  estate 
by  his  own  act,  and  in  that  case  the  purchaser  will  be  protected 
by  the  vendor's  covenants  against  any  act  done  by  himsdf.  But 
if  the  defect  in  his  title  depend  upon  the  acts  of  those  who  had 
^e  estate  before. him,  and  he  honestly  but  ignorantly  prcqxises 
to  anotherperson  to  stand  in  hia  aituation^  neither  hacdsbip 

or 
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or  injastioe  can  ensue.   "Wliat  is  the  common  course  of  business        1 799. 
in  such  a  case  ?  An  abstract  is  laid  before  the  purchaser's  coun-       — — '• 
sel  ;  and  though  to  a  certain  extent  he  relies  on  the  vendor^s  ^ 

covenants,  still  his  chief  attention  is  directed  to  ascertaining  Wuobt. 
what  is  the  estate,  and  how  far  it  is  supported  by  the  title.  The 
purchaser,  therefore,  not  being  misled  by  the  vendor,  makes  up 
his  mind  whether  he  shall  complete  his  bargain  or  not,  and  if 
any  doubts  arise  on  the  title,  it  rests  with  the  vendor  to  deter- 
mine whether  he  will  satisfy  those  doubts  by  covenants -more  or 
less  extensive.  Primdfacie^  therefore,  in  the  convejrance  of  an 
estate  of  inheritance,  we  are  led  to  expect  no  other  covenants 
than  diose  which  guard  against  the  actsof  the  vendor  and  his 
heirs.  With  respect  to  the  conveyance  of  leasehold  estates,  this 
is  not  always  so,  and  there  is  an  obvious  reason  why  this  should 
not  be  so.  Some  of  the  cases  rest  on  the  distinction  between 
freehold  and  leasehold  property,  and  in  the  case  cited'from  that 
excellent  book  the  Reports  of  Saunders^  made  more  excellent  by  a 
late  edition,  the  estate  was  leasehold.  All  the  muniments  of  a 
freehold  estate,  and  every  thing  which  can  illustrate  the  titlefis 
in  possession  of  the  vendor :  but  this  is  seldom  the  case  with  re- 
spect to  leaseholds.  With  regard  to  niany  estates  in  this  town, 
held  under  the  Duke  of  Bedford  and  the  Duke  of  Portland,  it 
would  be  next  to  impossible  to  shew  any  thing  but  the  lease 
itself;  the  vendors  could  not  produce  the  muniments  of  their 
estates  which  are  deposited  in  the  family  chests  of  those  noble- 
men. It  sometimes  happens,  therefore,  that  parties  require  co- 
tenants  in  assignments  of  this  kind  of  property  which  are  not  re- 
quired in  conveyances  of  freehold ;  such  as  an  absolute  covenant 
that  the  vendor  holds  a  valid  and  indefeasible  lease. 
'  But  even  where  covenants  of  this  kind  are  introduced,  if  the 
words  of  the  deed  be  that  **  he  covenants  in  manner  and  form 
aforesaid^'"  the  Court  will  look  to  the  former  part  of  the  instru- 
ment in  onler  to  ascertain  the  sense  in  which  the  covenant  is  to  be 
taken.  So  in  the  case  of  The  Duke  of  Northumberland  v.  Erring" 
ion  and  Others  {a)  where  the  Defendants  covenanted  for  them- 
selves ^jointly  and  seoeraUy  in  manner  JbUawing^  and  the  deed 
Was  so  inaccurately  drawn,  that^m^^/^Vsome  of  the  covenants 
appeared  to  be  joint,  and  some  several,  the  Court  of  Kin^s 
Bench  held,  that  the  general  intent  of  the  parties  was  to  be  con- 
sidered, and  that  the  prior  words  extended  to  all  the  subsequent 
covenants,  and  made  them  all  joint  and  several.   In  the  present 

(a)  5  T.  B.  522. 

case 
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1799.        case  tlien  we  have  got  thus  far.    It  is  quite  clear  with  respect  to 
"      —      the  warranty  that  it  was  not  the  intention  of  the  grantor  to  war- 

aowKiNo      j.^jj^  ^^  jj^jg  against  any  persons  but  himself  and  his  heirs.    It 
WucuT.       is  equally  clear,  that  it  was  not  his  intention  to  covenant  for 
quiet  enjoyment  against  tlie  acts  of  any  but  himself  and  his.heirs: 
nor  was  it  his  intention  to  make  the  covenant  for  further  assur- 
ance extend  to  any  other  persons.  We  find  all  these  limited  co- 
venants in  an  instrument  of  purchase,  in  which  we  should  not 
expect  obligations  of  greater  extenL   Then  there  is  one  part  of 
the  instrument  which,  if  it  be  taken  as  a  substantive  unconnect- 
ed covenant,  and  not  part  of  the  first  covenant,  which,  however, 
I  think  might  be  done,  raises  the  present  question.     It  has  been 
argued,  that  this  demurrer  cannot  be  allowed  without  laying 
down  this  principle ;  tliat  any  special  covenant  in  a  deed  will 
restrain  all  the  general  covenants.     If  that  consequence  would 
necessarily  ensue,  I  admit,  tliat  tlie  demurrer  is  not  to  be  sus- 
tained.    But  I  take  that  to  be  an  inaccurate  statement  of  the 
case.  Tlie  question  is  not  whetlier  a  special  covenant  will  restrain 
a  general  one,  but  whether  the  particular  covenant  on  which 
the  action  is  founded  be  general  or  special.     And  my  opinion, 
upon  considering  the  whole  deed,  is,  that  it  is  a  special  one. 
What  would  be  tlie  use  of  any  of  the  other  covenants  if  this  were 
general  ?     It  would  be  of  little  service  to  the  grantor  to  insist 
that  the  warranty,  and  the  covenants  for  quiet  enjoyment  and 
further    assurance    were  specially  confined  to  himself  and  his 
heirs,  if  the  grantee  were  at  liberty  to  say,  "I  cannot  sue  you  on 
tliese  covenants,  but  I  have  a  cause  of  action  arising  upon  a  gene- 
ral covenant  which  supersedes  them  all.^  It  appears  to  me  from 
the  words  and  context  of  the  deed,  that  in  such  case  we  should 
be  driven  to  say,  that  tlie  grantor  intended  at  the  same  time  to 
give  a  limited  and  an  unlimited  warranty.     The  true  meaning, 
therefore,  of  the  covenant  is,  that  the  grantor  has  power  to  con- 
vey and  assure  according  to  the  terms  used,  to  which  terms  he 
refers  by  tlie  words  "  in  manner  aforesaid  "j  namely,  "  for,  and 
notwithstanding  any  thing  by  him  done  to  the  contrary." 

With  respect  to  the  cases  which  have  been  cited,  it  is  to  be 
observed,  that  when  a  general  principle  for  the  construction  of  an 
instrument  is  once  laid  down,  the  Court  will  not  be  restrained 
from  making  their  own  application  of  that  principle,  because 
there  are  cases  in  which  it  may  have  been  applied  in  a  different 
manner  (a).    The  principle  being  once  acknowledged,  the  only 

(a)   The  sa^ne  doct;ine  was  laid  down  by  Lord  Ki'nt/on  in  the  case  of  Lord  WdU 
pole  T.  Lord  CMmonddeyt  f  T,  R>  146. 

difficulty 
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difficulty  consists  in  making  the  most  accurate  application  of  iL        1799. 

In  TrenchareTs  case,  the  estate  on  which  the  covenants  in  ques- 

tion  arose  was  granted  under  letters  patent  by  the  crown ;  but  Bmowimfa 
those  letters  patent  are  not  stated  in  any  of  the  reports;  We  Wbiobc 
know,  however,  that  in  grants  of  lands  by  the  crown,  it  is  tisu- 
al  to  reserve  a  reversion,  which  reversion  the  grantee  cannot 
bar.  The  grantee  having  enjoyed  the  estate  for  a  considerable 
time,  sold  to  the  Plaintiff  in  thcaction,  and  entered  into  Uiree 
covenants.  First,  that  he  was  seised  in  fee  :  secondly,  that  he 
had  good  power  to  convey :  and,  thirdly,  that  there  was  no 
reversion  in  the  crown  notwithstanding  any  act  done  hy  him. 
The  contest  in  the  cause  was  to  apply  the  concluding  words 
of  the  third  covenant  to  the  two  prior  covenants:  there  was  a 
great  difierence  of  opinion  upon  the  subject,  not  only  between 
the  individual  judges,  but  between  the  different  Courts  be- 
fore whom  it  was  argued ;  and  the  only  ground  upon  which  I 
can  suppose  that  Court  to  have  proceeded,  which  decided  that 
the  words  were  not  connected  with  the  first  covenant,  is  this, 
that  they  considered  it  to  have  been  the  intention  of  the  parties 
that  the  vendor  should  enter  into  an  absolute  covenant  for  his 
seisin  in  fee  in  all  cases  but  one  ;  namely,  that  he  should  not 
be  liable  on  the  objection  of  a  reversion  existing  in  the  Crown, 
unless  that  revei-sion  appeared  to  have  been  vested  in  the  crown 
by  his  own  acts.  The  case  of  Johnson  v.  Proctor,  in  YelvcT'- 
ton,  proceeded  on  the  principle  on  which  this  demurrer  may 
be  decided,  viau  that  the  covenant  is  to  be  construed  according 
to  the  intention  of  the  parties.  There  the  grantor  having  sta- 
ted in  the  recital  that  he  was  interested  in  the  whole  of  the 
premises,  when  in  fact  he  was  interested  in  a  moiety  only,  the 
Court  would  not  permit  him  to  contend  that  a  covenant  for 
quiet  enjoyment  *^  notwithstanding  any  act  done  by  him",  was 
satisfied  by  a  compliance  with  the  mere  words  of  that  covenant 
in  a  case  where  the  grantee  had  suffered  eviction,  not  in  conse- 
quence of  any  act  done  by  the  grantor,  but  in  consequence  of 
the  badness  of  his  title.  The  recital  itself  amounted  to  a  war- 
ranty. Gainsjbrth  v.  Griffith  was  a  case  of  leasehold  property. 
The  first  covenant  there  was,  for  an  indefeasible  tide,  and  was 
a  separate  and  distinct  covenant ;  and  the  second  was  for 
quiet  enjoyment,  notwithstanding  the  assignor's  own  acts. 
He  seems,  therefore,  to  have  said,  I  not  only  covenant  for  the 
goodness  of  my  title,  but  that  you  shall  enjoy  under  that  title 
without  any  interruption  from  me.  The  nature  of  the  assu- 
rance shews  it  to  have  been  the  intent  of  the  parties  that  the 

words 
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1799.       words  in  the  last  covenant  should  not  attech  iipon  the  first. 

Coining  lately  from  a  Court  of  Equity,  I  may  be  allowed  to  re- 

^"^'"^  fer  to  a  case  there,  though  perhaps  not  of  the  highest  authority 
WuAKv.  in  a  Court  of  Law.  It  is  the  case  of  Fielder  y.  Studley^  Cos, 
iemp.  Finck  90.  There  the  deed  contained  one  general  cotc- 
sant  for  lawfril  power  to  convey,  but  all  the  other  covenants 
bad  restricted  words  as  here.  The  grantee  having  sued  the 
grantor  on  the  general  covenant,  the  Court  of  Chancery  re- 
strained him  from  proceeding.  Now  this  must  have  been  done 
cm  the  ground  of  the  intent  of  the  parties  appearing  on  the  in- 
strument ;  since  that  intent,  and  the  consequent  legal  effect  of 
the  instrument,  could  only  be  collected  fitmi  the  instrument  itr- 
self,  and  not  from  any  thing  dehors.  In  the  same  manner  the 
intent  of  the  parties  to  the  covenant  on  which  this  action  is 
brought,  is  to  be  collected  from  the  warranty,  from  the  other 
oovenants,  and  from  the  pritnd  facie  nature  of  a  purchase  of  a 
freehold  estate.  Upon  the  whole  I  am  clearly  of  opinion,  that 
.  this  is  not  a  covenant  against  all  the  world,  but  that  it  is  either 
part  of  the  first  covenant  which  is  special,  or  if  a  substantive 
covenant  must,  by  reference  to  the  whole  context  of  the  deed, 
be  considered  a  special  covenant. 

BuLXER,  J.  My  Lord  has  so  completely  exhausted  the  case 
that  I  need  do  little  more  than  subsgribe  my  general  assent. 
Some  things  are  extremely  clear.  In  the  construction  of  agree- 
ments and  covenants,  the  intention  of  the  parties  is  principally 
to  be  attended  to.  In  conveyances  of  this  sort,  the  usage  of  the 
profession  also  deserves  considerable  attention.  According  to 
the  ancient  mode  of  conveyance,  deeds  were  confined  to  a  very 
narrow  compass.  The  words  ^*  grant  and  enfeoff"  amount  to 
a  general  warranty  in  jaw,  and  have  the  same  force  and  effect. 
The  covenants,  therefore,  which  have  been  introduced  in  more 
modem  tiine^  if  they  have  any  use  besides  that  of  swallowing  a 
quantity  of  parchment,  are  intended  for  the  protection  of  the 
party  conveying ;  and  are  introduced  for  the  purpose  of  quali- 
fying the  general  warranty  which  the  old  common  law  implied. 
This  has  been  clearly  setded  ever  since  Noke^s  case.  We  do 
not  do  justice  to  the  parties  unless  we  lode  to  the  whole  deed, 
tfnd  infer  from  that  thdr  real  intention.  Covenants  being  in- 
tended for  the  benefit  of  the  party  conveying,  let  as  see  how 
this  Defendant  has  protected  himself.  He  has  expressly  told 
us  in  one  part  of  the  deed  that  he  means  to  covenant  against  his 
own  acts,  and  are  we  to  sayj  that  he  has  in  the  same  farealh  co- 
veBadtd3agaiii8t:the:aot8bf4ill  thewmld?  This^would  be.bighly 
/  inconsistent. 
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ioconsistait.    If  the  Court  is  driven  to  say  that  these  two  cov^        1 799. 

jiants  must  stand  together,  they  must  do  so  by  pronouncing      ~^ 

judgment  on  the  words  of  this  particular  dause,  and  shutting  ^'^^''^ 
Uieir  eyes  against  all  the  other  parts  of  the  deed.  I  am  inclined  W«iaav. 
to  think  that  the  person  who  drew  this  deed  intended  that  the 
two  clauses  should  form  but  one  covenant :  but  that  not  having 
strength  of  nund  sufficient  to  carry  him  through  one  conti- 
nued sentence  of  so  great  a  length,  he  stopped,  and  introduced 
the  words  **  And  that,"  which  have  created  all  the  difficul^. 
Strike  out  these  words,  and  the  case  is  as  dear  as  the  sun.  The 
covenant  would  then  stand  dius  :  The  grantor  covenants  that 
notwithstanding  any  act  done  by  him,  he  b  seised  of  the  estate^ 
and  hatli  good  title  to  convey.  The  two  clauses  are  synonym 
mous.  Many  words  have  been  used,  though  they  mean  but  . 
one  thing.  The  grantor  has  said  I  have  a  good  right  to  con- 
vey. Take  this  to  be  against  all  the  world.  He  has  also  qua- 
lified the  assertion  that  he  is  seised  in  fee  by  the  expression 
*<  notwithstanding  any  act  by  him  done ;"  why  say  notwithstand- 
ing any  act  by  him  done,  if  he  meant  to  covenant  against  the 
acts  of  all#the  world  ?  The  restriction  would  be  inconsistent. 
To  make  sense  of  the  deed,  therefore,  we  must  read  these  two 
sentences  as  one  covenant.  It  is  often  difficult  to  distinguish 
between  the  words  of  the  conveyancer,  and  those  of  the  party 
conveying.  In  this  case,  however,  I  think  it  may  fairly  be  in- 
ferred that  the  grantor  intended  only  to  sell  what  he  had 
bought,  leaving  it  to  the  purchaser  to  exerdse  his  discretion 
respecting  the  title. 

Heath,  J.  1  am  of  the  same  opinion ;  and  shall  express  my 
reasons  for  that  opinion  very  shortly.  I  take  this  case  to  be 
very  dear  on  the  construction  of  the  instrument.  Where  any 
sentence  contains  disUnct  covenants,  and  there  are  words 
of  restriction  either  in  the  prefatory  or  concluding  part,  those 
words  must  be  extended  to  every  part  of  the  sentence  unless 
the  intention  of  the  parties  appear  to  require  a  contrary  con- 
struction. This  is  laid  down  in  1  Sound.  60.  It  therefore  be- 
hoves the  Plaintiff  to  shew  that  it.  was  the  intention  of  the  par- 
ties  that  the  restrictive  words  in  this  case  should  not  extend  to 
the  second  clause  of  the  sentence.  It  is  certainly  possible  that 
this  might  have  been  the  intention.  The  purchaser  might  have 
entertained  suspicions  of  the  title,  and  might  therefore  have  re- 
quired a  general  covenant.  But  in  order  to  ascertain  whether 
this  were  so,  we  must  examine  the  other  parts  of  the  deed ;  and 
the  other  parts  of  the  deed  negative  that  idea.    The  second 

clause 
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1799.        chiuse  is  consequential  to  the  first    The  first  asserts,  that  the 
grantor  is  seised  of  an  estate  in  fee,  notwithstanding  any  act 
^  done  by  him  ;  and  the  second,  that  he  has  good  right  to  convey 

Wambt.       the  estate  of  which  he  is  seised. 

RooKE,  J.  I  have  entertained  some  doubts  upon  this  question : 
but  upon  the  whole  of  the  argument,  I  am  now  satisfied  that  the 
judgment  of  the  Court  must  be  directed  by  the  intent  of  the 
^  parties;  and  that  the  Intent  sufficiently  appears.  But  as  the 
case  has  been  very  fully  discussed,  I  shall  only  add,  that  the  two 
clauses  appear  to  me  to  constitute  but  one  covenant,  and  that 
the  restraining  words  must  be  applied  as  well  to  that  member  of 
the  sentence  which  asserts  that  the  grantor  is  lawfully  seised,  as 
to  that  which  asserts  that  he  has  a  right  to  convey. 

Judgment  for  the  Defendant 


Nov.  ibth.  Hall  v.  Ody. 

Thecosteof  two  /^OCKELLy  Scrjt,  this  day  shewed  cause  against  a  rule  nisi 

the  Mm^Sw  ^^^  setting  off  the  costs  of  an  action  of  ejectment  recovered 

though  in  two  by  the  present  Defendant  against  the  present  Plaintiff  in  the 

inarbe'iet"^  iG»^5  Benchy  against  the  costs  of  an  action  of  trespass  in  diis 

against  each  Court,  in  which  the  Plaintiff  had  recovered  a  verdict ;  and  insist- 

a  2^.  this  may  ^^  ^^^^  '"  ^^  ^^  cases  where  a  set-off  of  this  kind  had  been  al- 
be  done  not-  lowed,  both  actious  had  been  in  the  same  court ;  as  in  Thrustoid 
ulfof  "JhilL^*  d.  Barnes  v.  Crafier,  2  Bl.  826.  ScJioole  v.  T!foUe  and  others,  1 
torney  for  hu  H,  BL  23.  Nu7icz  V.  ModigUani,  1  H.  BL  217.  Vaughan  v.  Da^ 
«»»t»(«).  ^^^  2  H.  BL  440.  and  Dennie  v.  Elliott,  2  H.  BL  587  (6).    But 

the  Court  over-ruled  the  objection,  saying  that  a  set-off  had  even 
been  allowed  between  costs  in  a  court  of  equity  and  costs  in  a 
fcourt  of  law;  and  Heath,  J.  observed,  that  he  remembered  a  case 
^  where  an  ejectment  having  been  brought  in  the  Kiftg^s  Bench, 
and  afterwards  aformedon  in  this  court,  proceedings  were  stay- 
ed in  the  latter  until  the  costs  of  the  former  were  paid. 

Cockdl,  Serjt.  then  stated  that  he  opposed  the  rule  on  the  part 
of  the  Plaintiff's  attorney  who  had  not  been  paid  his  costs,  and 
represented  that  the  Plaintiff  himself  was  now  in  prison.  He 
cited  Mitchell  v.  Oldjeld,  4  T.  R.  123.  to  shew  that  the  attorney 
has  a  lien  on  the  judgment  for  the  amount  of  his  costs  {c). 

(o)  Vide  Emdin  r.  Dadey,  1  N.  R.  22.  (6)  See  also  O'Connor  v.  Murj>hy,  1  ff. 

Sufttin  V.  Senate,  !^  N.  R,  9d.    Figei  v.  BL  657. 

Mams,  4  Taunt.   ^2.      JPfuU^nm  v.  (c)  Alio   RamUe  ▼.  Fuller^  6  T.  R. 

Caldwell,  6   Taunt   176.     Harrison  ▼.  457. 


BiwtMidge,  2'  JSb  &  v^  900t 


Shepherd^ 


Hau. 
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SAepherdj  Seijt.  contrd^  relied  on  Dennie  v.  Elliot^  where  it        1799. 
was  held,  that  whatever  might  be  the  rule  in  the  Kin^s  Benckj 
yet  according  to  the  practice  of  this  Court  the  lien  of  the  at- 
torney was  subject  to  the  equitable  claims  of  the  parties.  .    Oor. 

Lord  Eldon,  Ch.  J.  Finding  it  to  be  the  practice  of  this  Court 
that  an  attorney  shall  not  take  his  costs  out  of  the  fund  which 
by  his  diligence  he  has  recovered  for  his  chent,  where  the  oppo« 
site  party  is  entitled  to  a  set-off,  it  does  not  become  me  to  say 
more  than  that  I  find  it  to  be  the  settled  practice  with  much  sur- 
prise, since  it  stands  in  direct  contradiction  to  the*  practice  of 
every  other  court  as  well  as  to  the  principles  of  justice..  In  the 
Court  of  Chancery  the  same  parties  are  often  concerned  in  many 
suits,  and  I  never  knew  the  idea  entertained  of  arranging  the 
funds  till  the  respective  attomies  were  paid  their  costs.  However, 
as  tlie  attorney  in  this  case  has  acted  with  a  knowledge  of  the 
settled  practice  of  the  Court,  he  can  have  no  right  to  claim  the 
advantage  of  a  more  just  principle ;  and  it  will  only  remain  for 
the  Court  to  consider,  whether  the  practice  of  the  Court  of 
Kin^s  Bench  should  not  be  adopted  here  for  the  future. 
.  Hj^atu,  J.  I  have  no  objection  to  have  the  practice  re* 
considered. 

Rook,  J.  There  can  be  no  objection  to  reconsidering  the 
practice,  but  it  does  not  appear  to  me  to  be  unfair  as  it  stands 
at  present.  The  attorney  looks  in  the  first  instance  to  the 
personal  security  of  his  client,  and  if  beyond  that  he  can  get  any 
&rther  security  into  his  hands,  it  is  a  mere  casual  advantage. 

Rule  absolute. 


Parker^  One,  8^c.  v,  Vaughan  and  Others.  nw,  is. 

fl^HIS  was  an  action  for  use  and  occupation,  in  which  the  if  an  tttomey 

Plaintifl^  who  was  an  attorney  of  tliis  court,  sued  by  origi-  ^^f*  ^^J>ri«^«> 

nal,  and  obtained  a  verdict  for  1/.  I5.,  nalin  that «^irt, 

Shepherdy  Sent,  on  a  former  day  obtained  a  rule  nisi  for  en-  »«"«»*  ^P^^ 

.  1  11  j»  t  •  •  *•  dant  refident  m 

tenng  a  suggestion  on  the  roll  accorcimg  to  the  provisions  of  23  rnddUxx,  and 
Geo.  2.  c.  33.  s.  19.  X)n  the  irround  of  the  Defendant  beincf  resi-  !v*^  IS^ 

.,-.,„  ,,..!•  11  °  40».  the  Court 

dent  \n  Middlesex  and  liable  to  be  summoned  to  the  county  court,  will  aUow  a  tug- 

CockeUj  Serjt.  now  shewed  cause  against  that  rule  on  two  g^^  ^^ 
grounds:  First,  because  the  Plaintifi*  was  an  attorney  of  this  8S<%o.8.  c.sa 

s.  19.  Ab  aedM 

for  uie  and  occupation  may  be  brought  in  the  couBty  court  of  JMilner(a)w 

(a)  Vide  Johntm  ▼.  Bray,  2  B.  &  B.  698. 

court. 
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1799*  ootirt,  and  was  therefore  entitled  by  his  privilege  to  sue  in  this 
court;  in  support  of  which  he  cited  Gardner  y.  Jessap,  2  WiU^ 
42.  where  it  was  ruled  on  demurrer  that  an  attorney  cannot 
Vavoiuv.  wave  his  priyilege,  because  he  is  not  allowed  it  for  the  benefit 
of  himself  but  for  the  sake  of  the  Court  and  the  suitors.  [Rooke, 
J.  That  was  the  case  of  an  attorney  defendant;  here  the  attor* 
ney  is  Plainti£P,  and  sues  without  naming  himself  attorney.] 
Secondly,  because  this  being  an  action  for  use  and  occupation, 
could  not  be  brought  in  the  county  court ;  and  he  referred  to 
JVooUey  v.  Cloutmariy  Doug.  245.  where  the  words  ^<  debt  for 
rent*'  in  the  Ixmdon  court  of  conscience  act  S  Jac.  1.  c.  15« 
s.  1.  6.  were  held  to  extend  to  all  actions  for  rent 

Shepherdj  contrd,  insisted,  first,  That  the  attorney  in  this  case 
having  omitted  to  sue  by  attachment  of  privilege,  had  waved  his 
privilege;  and  cited  HetheringtoUj  One,  SfC.  v.  Lormth,  2  Sir. 
837.  and  WeUandj  One,  SfC.  v.  Frumenty  Barnes  479.  Secondly, 
That  the  case  of  Wdley  v.  Cloutman  having  proceeded  entirely 
on  the  particular  words  of  the  London  court  of  conscience  act, 
was  not  applicable  to  this;  and  that  the  jurisdiction  of  the  Mid^ 
diesex  county  court  extended  to  all  cases  not  expressly  excepted. 
He  cited  Keay  v.  Rigge^  ante,  vol.  i.  p.  11. 

CockeU  then  urged,  that  as  the  application  for  a  suggestion 
was  made  on  ^ifiidavit,  the  plaintiff  was  entitled  to  shew  by 
affidavit  that  he  was  an  attorney. 

Lord  Eldon,  Ch.  J.  The  only  affidavit  which  the  Plaintiff 
could  make  in  order  to  give  a  reason  for  his  suing  in  this  court 
must  be,  that  he  sued  as  an  attorney :  but  it  appears  on  the 
record  that  he  did  not  sue  as  an  attorney.  On  the  second  point, 
also,  the  Court  are  of  opinion  that  the  plaintiff  might  have  sued 
in  an  action  for  use  and  occupation  in  the  county  court. 

Per  Curiam,  Rule  absolute  {a). 

(a)   Vide  Tagg  v.  Madan,  anie,  vol.  i.  p.  629.  and  the  cases  there' cited* 


1909.  isth.  Nation  v.  Barrett. 

'*>  *^Jj?^^*       rpHE  justification  of  bail  in  this  case  was  opposed  by  Shepherdj 
pt  iuBm^^Miwa  Serjt.  on  the  ground  of  two  days'  notice  of  justification  not 

!JSJSiJSIw  *^^g  *^°  given. 

originally  put 

in,  or  added  bti]^  bo  brought  ii^ 

WilUamSj 
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WilUamsy  Serjt  contended  that  such  notice  was  not  necessary        1 799. 

^  where  the  same  bail  were  brought  up  to  j  ustify  as  were  originally      ""- 

put  in ;  though  in  the  case  of  added  bail  it  was.    He  observed       Nation 
that  the  distinction  was  founded  on  good  sense ;  for  the  Plain-      BAmuir. 
tiff  was  supposed  not  to  except  to  bail  originally  put  in  without 
having  inquired  into  their  sufficiency ;  and  said  that  the  practice 
of  the  Kin^s  Bench  was  in  his  favour  (a). 

The  Court  finding  all  the  officers  of  opinion  that  the  practice 
of  this  Court  was  otherwise  {b\  held  it  too  well  settled  to  be 
now  shaken^  and  rejected  the  baiL 

(a)  Wfi^  V.  Ley,  H.  16.  Geo.  8.  J?.  R.  effect,    Tidd^t  JV.  JT.  B.  188,  189.  ed.  1. 

Notke  in  in  erening  to  juKtify  bul  the  next  186.  ed,  2. 

day  b  good,  if  the  bail  have  before  been  (6)  TeaU  v.  Chednre,  Bamet,  82.  and 

put  io  and  excepted  to  by  the  Plaintiff;  Gmgory  v.  Reeves,  Barnes,  808. 
oChenriae  not.     Vide  etktm  to  the  same 


Cook  v.  Loveland  and  Another.  -^w'-  is. 

^■^RESPASS  for  breaking  and  entering  the  dwelling-house  of  The  crown  by 
the  Plaintiff,  situate  in  Commerce  BoWy  Blackfriars  Boad^  in  ^^Stedt^he 
the  Parish  of  Christckurch^  in  the  county  ot  Surry ^  and  pontinu-  matter  and  war- 
ing therein  a  long  space  of  time,  to  wtt^  the  space  of  one  hour,  p^don  of  u!^" 
and  throwing  about,  pulling  about,  and  damaging  divers  loaves  km  (there being 
<^  bread  of  the  said  Plaintiff  in  his  dwelling-house,  4rc.  thwnl^esand^ 

Pleas.  First,  Not-guilty.  Second,  As  to  the  said  breaking  and  *^«»*  deputy  or 
entering  the  said  dwelling-house  of  the  said  Plaintiff,  in  the  said  p^^^ 


over- 


declaration  mentioned,  and  continuing  there  ten  minutes,  parcel  ^^^  "^  correct 

of  the  said  term,  in  the  said  declaration  mentioned ;  and  as  to  baking.   Held, 

the  throwing  about  and  pulling  about  the  said  loaves  of  bread  ^  "*  master 

in  his  said  dwelling-house  in  the  said  declaration  mentioned  the  could  not  justify 

said  Thomas  and  John  by  leave,  ^c.  actionem  non^  because  they  f^^^^^-^Lir 

say  that  the  sud  Plaintiff  before  and  at  the  time  when,  Sfc.  used  to  oTeriook 

and  exercised  the  trade  and  mystery  of  a  baker,  baking  bread  )^lJ^  ^ 

to  be  exposed  to  sale,  and  exposed  bread  to  sale  at  his  said  prindpaii,  they 

dwelling-house  at  the  parish  aforesaid,  in  the  county  aforesaid,  *^  not  amount 

and  that  tiie  said  dwelling-house  of  the  said  Plaintiff,  wherein  of  tbepenoni 

he  so  used  and  exercised  the  trade  and  mystery  of  a  baker,  and  ^  ^****"  ***• 

_._  ••      •  •  %  •  power  was 

made  bread  and  exposed  the  same  to  sale,  is  situate  withm  two  giren ;  and  if 
miles  of  the  suburbs  of  the  city  of  London^  and  b  not  situate  Jj^^^i^** 

should  have 
appctred  thit  they  wert  tppointed  \fy  the  Bujority. 

within 
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1 799,        within  the  city  of  Westminster^  or  the  liberties  thereof:  And  the 

said.  Thomas  and  John  further  say,  that  the  late  sovereign  Lady 

^^  Elizabeth  Queen  of  England,  by  her  letters  patent  bearing  date 

LovsuLXD.  the  26th  iUoy,  in  the  eleventh  year  of  her  reign,  for  herself,  her 
heirs  and  successors,  ordained,  that  all  the  freemen  of  the  city 
of  London  of  the  art  or  mystery  of  bakers,  in  the  said  city  of 
London,  and  all  the  freemen  of  the  said  city,  as  well  of  the  white 
bakers,  as  of  the  brown  bakers,  and  all  others  occupying  or 
using  within  the  said  city  or  its  suburbs,  or  any  of  them,  the 
mystery  or  art  of  baking  any  bread  of  any  sort  to  be  exposed 
to  sale  for  the  regulation  and  ordering  of  the  said  art  or  mys- 
tery, from  thence  for  ever  should  be,  by  virtue  of  the  said  letters 
patent,  a  body  corporate  and  politic,  in  deed,  fact,  and  name, 
by  the  name  of  the  master,  wardens,  and  commonality  of  the 
mystery  of  bakers  of  London,  and  from  thence  for  ever,  should 
by  that  name  have  perpetual  succession,  sue  and  be  sued,  and 
have  a  common  seal :  And  the  said  Queen  did  by  the  said  let- 
ters patent  for  herself,  her  heirs  and  successors,  grant  to  the 
said  master,  wardens,  and  commonality,  or  their  successors, 
that  from  thenceforth  for  ever  there  should  be  one  master  of  the 
said  mystery  and  four  guardians  thereof  to  be  chosen,  named, 
and  appointed  as  in  the  said  letters  patent  is  more  fully  set 
^ forth:  And  the  said  Queen  did  further  of  her  free  grace, 
certain  knowledge,  and  mere  motion,  will,  and  by  tlie  said  let- 
ters patent,  grant  for  herself,  her  heirs,  and  successors,  to  the 
said  master,  wardens,  and  commonalty,  and  their  successors,  that 
the  master  and  *wardensfor  the  time  being,  and  their  successors  for 
ever,  should  have,  enjoy,  and  exercise  by  themselves  or  their 
sufficient  deputy  or  deputies  within  the  said  city  and  the  suburbs 
thereof,  and  in  all  other  places  within  two  miles  every  where  round 
the  subw'bs  of  the  said  city  of  London,  the  full  and  entire  over- 
looking, examination,  correction,  punishment,  and  government 
of  the  said  mystery  and  commonalty  of  freemen  of  the  said 
mystery,  and  of  all  other  freemen  of  the  said  city  of  London 
and  suburbs  thereof,  and  of  all  and  singular  other  strangers,  as 
well  within  as  without  the  said  sCTburbs,  using  the  art  or  mys- 
tery of  bakers,  making  and  exposing  to  sale  any  sort  of  bread 
within  the  said  city  or  the  liberties  and  suburbs  thereof,  and  of 
all  other  strangers,  of  what  sort  soever,  in  any  way  exercising 
or  using  the  art  and  mystery  of  a  baker  within  the  said  city  and 
suburbs,  or  any  of  them,  or  elsewhere,  in  any  other  place  not 
distant  more  than  two  miles  from  the  suburbs  of  the  said  city  of 

London, 
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Lamdonj  (the  Sttid  Queen's  city  of  Westminster^  and  the  liberties        1799. 

Ibereof  only  excepted,)  according  to  their  sound  discretion  as       

by  the  said  letter»*patent  now  remaining  of  record  in  his  Ma-         ^^ 

jetty's  High  Court  of  Chancery  at  Westminster^  reference  being      Lotiland. 

tbereonto  had,  may  more  fully  appear,  which  said  letters-patent 

ivere  afterwards  and  after  Uie  granting  thereof  {to  wit)  on  the 

Mttne  day  and  year  and  aforesaid  by  the  persons  to  tdumi  theu 

were  directed^  accepted^  that  is  to  say,  at  the  parish  aforesaid,  in 

the  county  aforesaid.  And  the  said  Thomas  and  John  further 

Hiy,  that  before,  and  at  the  time  when,  4*^.  the  said  Thomas  was 

mister  of  the  said  mystery^  and  that  one  Andrew  Wright  was  one 

of  the  wardens  thereqf^  to  wit^  at,  4t:.  And  the  said  Thomas  and 

John  fiuther  say,  that  the  said  Thomas  and  the  said  Andrew 

Wright  being  mch  master  and  warden  of  the  said  mystery^  and 

the  said  Plaintiff  so  exercising  and  using  the  art  or  mystery  of 

&  baker  as  aforesaid,  they  the  said  Thomas  and  the  said  Andrew 

Wright  for  the  purpose  of  overlooking  the  said  Plaintiff  in  his 

Aid  art  and  mystery  of  a  baker,  and  of  examining  whether  the 

wead  by  him  baked  and  exposed  to  sale  in  his  said  dwelling 

loose  was  of  a  proper  and  sufficient  weight  according  to  law, 

ind  the  said  John  as  their  servant  in  their  assistance,  and  by 

heir  command,  at  the  said  time,  when,  4^.  entered  the  said 

Iweliiag-house  of  the  said  Plaintif!^  situate  in  the  parish  and 

jounQr  aforesaid,  in  which  he  so  used  and  exercised  his  art  and 

nyalery  of  a  baker,  and  exposed  bread  so  by  him  baked  to  sale, 

ind  then  and  Uiere  took  down,  and  took  hold  of,  and  weighed 

MFcel  of  the  said  bread,  so  being  there  exposed  to  sale,  as  they 

iwfiilly  might  for  the  cause  aforesaid,  and  in  so  doing  did  ne- 

essarily  stay  tfnd  continue  the  space  often  minutes  in  the  said 

Iwelling-house  as  they  lawfully  might  for  the  cause  aforesaid, 

rhich  are  the  said  trespasses  in  the  introductory  part  of  this 

lea  set  out     And  this,  4*c.  wherefore,  4rc* 

To  this  there  was  a  general  demurrer  and  joinder. 

Bunmngton^  Serjt  in  support  of  the  demurrer.  First,  it  does 
tot  iqppear  that  the  Defendants  had  any  authority  to  enter  the 
laintiiBrs  house;  for  such  an  authority  can  not  be  incident  to 
he  power  of  overlooking,  4rc.  given  by  the  charter,  since  even 
Tit  had  been  given  in  express  terms,  it  would  have  been  void. 
J  derived  from  custom  such  an  authority  might  possibly  be 
jood,  for  the  distinction  is  taken  in  the  case  of  the  city  of  Lon^ 
lan^  8  Co,  125.  a.  UtiVLtfortior  et  potentior  est  vulgaris  consuetudo 
mam  r^alis  concession  and  accordingly  it  is  there  stated  that- 
here  is  a  custom  oi London  <<  to  enter  a  house  of  another  which 

VOL.  II.  ,  D  is 
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1799.        is  his  cattle" (a).  Besides  the  plea  states,  that  the  defendant «d^ 

posed  the  bread  to  sale  at  his  hoase;  the  DefiaidantB  tbersfiMne 

^'  might  have  overlooked  it  without  entering  the  hcnise.  Seoon^, 
LovBLAVD.  it  appears,  that  the  persons  incorporated  by  the  charter  m&t 
all  the  freemen  of  the  city  of  Londonj  using  the  myatnry  of 
baking  within  the  city  and  its  suburbs;  they  were  the  only  per- 
sons to  whom  the  charter  was  directed,  and  by  them  only  diere- 
fore  can  it  have  been  accepted.  Rex  v.  Amery^  1  Term  R^.  584. 
per  Ashurst  J.  But  the  authority  given  by  the  charter  is  not 
only  to  be  exercised  within  the  city  and  the  suburbs,  but  in  all 
other  places  within  two  miles  every  where  round  the  dty.  To 
the  persons  without  the  city  the  charter  was  not  directed,  bjr 
them  therefore  it  was  not  accepted,  and  consequentiytbey^eoii^ 
not  be  bound  by  it  (&)•  Bagge's  case,  1  RolL  Rep.  226.  2  Brwm- 
law  100.  and  Rex  v.  Dr.  Askeaoj  4  Bur.  2200.  It  is  clear  ffwn 
the  pleadings,  that  the  Plaintiff's  house  is  not  within  die  dljr 
or  the  suburbs,  the  venue  being  laid  at  Christ  Churchy  in  Suney^ 
and  the  plea  averring  the  house  to  be  *^  within  two  miles  of  the 
suburbs  of  the  city."  Thirdly,  the  authority  has  not  beat 
strictly  pursued.  The  charter  created  one  master  and  four  war; 
dens,  and  the  authority  is  to  be  executed  by  the  master  akid 
wardens  for  the  time  being  ^<  by  themselves  or  tfiefir  stifficient 
deputy  or  deputies;"  admitting  therefore,  that  a  majdritgrof  five 
might  have  exercised  tlie  authority,  yet  the  trespass  in  this  ease 
being  only  justified  as  die  act  of  the  master,  one  of  the  wtardens 
and  a  third  person  in  their  aid,  the  justification  is  insiificient 
Nor  can  these  persons  be  considered  as  deputies  of  the  five^ 
since  if  there  was  a  deputation,  it  should  have  appeared  to 
have  l)een  made  by  the  concurrent  appointment  of  the  five,  or 
at  least  of  the  majority.  In  I  Btdst.  105.  where  a  writ  was 
directed  to  eight  naminattmy  and  seven  only  certified,  it  was 
held  to  be  bad  (c). 

Shepherdj  Serjt  contra^  was  desired  by  tlie  Court  to  argne  the 
last  objection,  as  they  should  not  feel  themselves  called  upon  to 
decide  upon  the  others,  if  that  was  well  grounded.  He  adiiitled 

(a)  In  I  Lev,  15.  it  is  said  by  the  Court  (c)  In  Norritv.  St(fptt  ^filb..2lO.'  a  ^ 

that  the  customs  of  London  are  of  such  claration  in  the  dame  oF^,  and  J^«  guir- 

force  that  they  will  stand  good  against  diaBS,  and  the  icHowship  of, -f*.  mt 

negative  acts  of  parliament.  bye-law  made  by  two  ff|iar$iai|%  tai  (k 

(6)  But  a  corporation  enabled  by  charter  majority  of  the  fUlowSd^  iraa  iidd^  M 

to  make  bye- laws  for  the  regulation  of  a  among  otlier  tcmobs,  ^«4it^  tt  4U  0*^ 

particular  trade  in  a  particular  place,  may  state  bow  many  guar^ant  wejre  appoiotcd 

make  bye-kiws  binifing  on  persons  exer-  by  the  charter,  and  there  miglit  hi^Wcn 

rising  that  trade  in  that  pUoe»  though  not  mona  tii«n  twa 
members  of  the  corporation.  The  Bulcherr 
C&mfmny  y.  Mwry^  \  H,  BU  S70. 
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lluit  where  a  power  is  granted  to  a  definite  number  of  persons,  it  1 799. 
■HMt  be  exercised  by  the  majority,  bqt  contended,  that  the  De- 
hndants  in  this  case  acted  ministerially  as  the  agents  and  ser- 
wnts  of  the  master  and  wardens,  that  they  entered  the  Plaintiff's 
bodse  with  a  view  to  overlook  only,  and  that  their  act  was  after- 
waids  to  be  submitted  to  the  judgment  of  the  mejority  of  persons 
b^wfaom  the  power  was  granted;  that  it  might  be  collected  from 
the  plea  that  they  were  only  acting  as  deputies  of  the  others, 
md  that  although  no  dentation  was  avarred,  sndi  omission 
could  only  be  taken  advantage  of  on  special  demurrer. 

But  tie  Court  were  of  opinion,  that  the  omission  was  a  sub- 
ject of  gmeral  demurrer,  for  the  authority  was  void  if  the 
deputies  were  not  well  appointed. 

Lord  Eldok,  Ch.  J.  This  declaration  calls  upon  the  Defen- 
dants to  shew  by  what  authority  they  entered  the  Plaintiff's 
premises.  The  plea  refers  to  the  letters-patent  of  incorporation, 
and  asserts  that  the  Defendants  had  authority  in  manner  and 
ftvm  therein  described ;  that  is,  a  right  of  overiooking  and  cor- 
recting the  trade.  Now,  it  is  obvious,  that  on  a  question,  whether 
faread  be  wholesome  and  sound,  persons  may  difier  in  opinion, 
atnd  a  tradesman  is  not  to  be  subject  to  the  judgment  of  a  single 
penbn,  where  the  authority  is  vested  in  several.  With  respect 
to  the  right  of  exercising  that  authority  by  deputy,  the  same 
joint  discretion  must  be  employed  in  appointing  the  depu^ 
wliidi  is  necessary  to  the  execution  of  the  authority  itself. 

JPigr  atriamj  Judgment  far  the  Plaintiff  (a). 

(a)  Vid.  et.  Grmkjfy,  Barker  and  Others,  anie,  vol.  1.  p.  229. 


PaRIENTE  V.  PlUMBTREE.  Nov.  ISih. 

THIS  was  an  action  on  the  case  against  the  Defendant  as  Th«  '^^^L^^ 
dieriff  of  Kent,    The  first  count  of  the  declaration  com-  a^^.pennit- 
pfauned  that  the  Defendant  having  arrested  one  JV.  J.  Stq}h€nsj  ^  ^^  go  «t 
at  the  suit  of  the  Plaintiff,  on  a  aqnas  ad  respondendum  return-  uOoi^^  bi^ 
Mt  m  debt  days  of  Saint  Hilary,  indorsed  for  bail  141i  Is.  6rf.  ^^  returned 
him  to  escape,  and  fiUsely  returned  cept  corpus ;  and  the  before  the  expi- 
count,  that  he  neriected  to  arrest  W.  J.  Stephens^  on  the  «*">?  of  *»»«  n»i« 

»»i/»ii  J  •  *o  hrvaa  in  the 

eufias  ad  respondendum^  and  taisely  returned  cept  corpus,  body  put  in  ban; 

The  cause  was  tried  before  JBooi,  J.  at  the  Westminster  sittings  ^«^,.^»*  *»?  T" 

,.  j»»ji  11       ^^^  lieble  eiUier 

r  last  Trinity  Temii  when  it  appeared  m  evidence  that  the  to  an  action  for 

an  cMipc^  or  &We  Tetiim(a}« 
(i^  Vidt  3Vinwr  ▼.  any,  7  EMt,  S07.    JamgkamT.Fhwer,fosLt4». 

D  2  Defendant 
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1 799.        Defendant  had  actually  arrested  W.  J.  Stephens  in  obedience  to 

the  writ,  but  had  aftcrwards^sufFered  him  to  be  at  large  without 

Pamwt.  having  taken  a  bail-bond ;  that  the  PlaintiflFon  the  return-day 
PLOMnuE.  ruled  the  Defendant  to  return  the  writ,  who  accordingly  re- 
turned cepi  corpus;  that  the  Plaintiff  having  afterwards  served 
the  Defendant  with  a  rule  to  bring  in  the  body,  he  put  in  bail, 
and  W.  J.  Stephens  before  the  expiration  of  the  latter  rule  8ur-» 
rendered  himself  in  discharge  of  those  bail.  A  verdict  was  found 
for  the  Plaintiff,  with  liberty  to  the  Defendant  to  move  to  set 
it  aside. 
Accordingly  a  rule  nisi  for  a  new  trial  having  been  obtained. 
Shepherd  and  Bayley^  Serjts.  now  shewed  cause.  Before  the 
23  H,  6.  c.  9.  the  sheriff  was  bound  to  have  the  body  at  the 
return  of  the  writ ;  and  since  that  statute  tlie  only  sufficient  ex- 
cuse which  he  can  offer  for  not  having  the  body  is,,  that  he  has 
taken  a  bail-bond.  In  this  case  he  neither  had  the  body  at  the 
return  of  the  writ,  nor  had  taken  a  bail-bond.  Though  the  Plain- 
tiff may  proceed  against  the  sheriff  in  such  a  manner  as  to 
make  him  liable  to  an  attachment,  yet  his  right  of  action  com- 
mences at  the  time  when  the  writ  is  returnable,  and  nothing  will 
wave  that  right.  Indeed,  it  is  necessary  to  rule  the  sheriff  to 
return  the  writ,  in  order  to  procure  evidence  to  support  this 
action,  for  without  so  doing  the  Plaintiff  could  not  ascertain 
what  return  the  sheriff  would  make;  and  the  same  thing  is  done 
in  cases  where  the  sheriff  is  proceeded  against  for  extortion  or 
any  other  misconduct.  If  the  sheriff  omit  to  take  a  bail-bond 
before  the  return  of  the  writ,  he  cannot  afterwards  retake  the 
party;  for  the  writ  \s  functus  officio^  and  he  will  be  guilty  of  a 
trespass  if  he  attempt  it  Atkinson  v.  Matteson^  2  T,  R.  \  72. 
Where  a  bail-bond  has  been  taken,  and  the  sheriff  is  afterwards 
irregular,  the  Court  never  allows  the  Defendant  to  try  the  cause, 
without  directing  the  bail-bond  to  stand  as  a  security.  Now  in 
this  case  the  Defendant  tf  ill  be  permitted  to  try,  and  yet  there 
is  no  bail-bond  to  stand  as  a  security.  Merely  putting  in  bail  at 
a  time  subsequent  to  the  return,  cannot  be  deemed  having  the 
body  at  the  return  of  the  writ:  and  as  it  appeared  by  the  bail- 
piece,  when  produced  in  evidence,  at  what  time  the  bail  was 
put  in,  the  Court  cannot  presume  the  proceedings  of  the  sheriff 
to  have  been  regular  when  the  contrary  has  been  shewn.  In 
Jones  V.  Earner^  Anstr.  61 5^  it  was  expressly  decided  in  the  Ex- 
*  chequer^  that  putting  in  bail  after  the  return  of  the  writ,  and  be- 

fore the  rule  to  bring  in  the  body  had  expired,  was  no  defence  to 
an  action  against  the  sheriff  for  returning  cepi  corpus  where  he 

had 
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had  permitted  the  Defendant  in  the  original  action  to  go  at        1799. 
large  without  taking  a  bail-bond,  and  had  him  not  at  the  return       ■  ■ 
of  the  writ*     That  case  proceeded  on  the  authority  of  Ellis  v.      P^"^"" 
Yarboroughy  1  Mod.  227.  Plomi 

Cockdl  and  Runnington^  Serjts.  contra^  were  stopped  by  the 
Coort. 

Lord  Eldon,  Ch.  J.  In  Fuller  v.  Prestj  7  T.  R.  109,  it  was 
decided  by  the  Court  of  King's  Bench^  that  where  the  sheriff 
permits  the  party  to  go  at  large,  and  does  not  take  a  bail-bond, 
it  is  a  breach  of  his  duty  for  which  he  is  answerable,  if  bail  are 
not  put  in  within  due  time.  The  result  of  this  case  is,  that 
putting  in  bail  in  due  time  is  an  answer  to  the  action,  and  that 
he  is  only  liable  where  he  has  not  done  so.  I  cannot  conceive 
on  what  grounds  the  case  in  the  Exchequer  was  decided. 

BuLLER,  J.  I  never  knew  a  more  groundless  application : 
the  whole  of  the  argument  proceeds  on  a  fallacy.  The  founda- 
tion of  it  is,  that  the  party  did  not  appear  at  the  return  of  the 
writ.  But  the  record  does  not  shew  at  what  period  bail  were 
put  in.  When  once  put  in  they  are  to  be  considered  as  bail 
of  the  term  generally.  In  the  report  of  Jones  v.  Earner ^  the 
Court  are  said  to  have  proceeded  on  the  authority  of  J^is  v. 
Yarboroughj  as  directly  in  point.  But  that  case  was  deter- 
mined upon  another  ground.  The  object  of  ruling  the  sheriff 
to  return  the  writ  is  to  ascertain  whether  he  has  taken  the  party 
or  not;  and  if  he  return  cepi  corpus  he  must  put  in  bail.  Now 
if  this  action  could  be  maintained,  it  would  in  fact  be  going  to 
a  jury  to  ascertain  whether  the  Court  has  done  right  in  giving 
the  sheriff  the  usual  time  to  put  in  bail.  It  is  a  sufficient  an- 
swer to  the  action  that  an  appearance  was  entered.  As  to  the 
production  of  the  bail-piece  at  the  trial ;  that  was  evidence 
which  ought  not  to  have  been  admitted,  and  yet  it  is  uppn  that 
evidence  that  the  action  is  attempted  to  be  supported.  There 
is  a  case  in  Saunders  where  it  is  said  by  the  Court,  that  if  the 
sheriff  take  a  prisoner  and  detain  him  in  his  custody,  and  at 
the  return  of  the  writ  return  cepi  corpus^  and  have  not  the  body 
in  court,  he  shall  be  amerced  to  the  King,  but  the  party  shall 
not  have  an  action  against  him  (a). 

(a)  Potieme  y.  Hanton  and  Another,  but  had  him  not  in  Court  at  the  return  of 

%  BmmmL  tiO.    Tbe  above  obcenration  was  the  writ,  he  could  only  hare  been  amerced, 

maiAe  Vf  the  Court  with  a  riew  to  ahew,  and  sioce  that  statute  he  is  to  be  consi- 

thmt  wboe  a  sheriff  takes  a  bail-bond,  and  dered  in  the  same  condition,  after  taking 

\m»  not  the  body  at  the  return  of  the  writ,  a  bail-bond,  as  if  he  had  actually  deUdned 

W  m  not  fiaUe  to  an  action.    They  reason  the  party.    But  in  the  principal  case  the 

thM.    Bdore  tbe  slau  28  If.  6.  c.  9.  if  sheriff  neither  took  abaiMwnd,  nor  had  tbe 

the  sheriff  had  actually  deUtmed  the  party,  Defendant  in  custody. 

Heath, 


V. 
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1799.  Heath,  J.     There  is  a  case  of  Murray  v.  Durand  in  E^ 

nass^s  Cases  at  Niii  Prius  (a\  which  shews  that  this  action 
cannot  be  maintained:  for  Lord  Ketyon  diere  ruled  that  an  al- 
lowance of  bail  above,  subsequent  to  the  commencement  of  an 
action  against  the  sheriff  for  an  escape,  and  for  not  asaigning 
the  bail-bond,  was  a  sufficient  answer  to  such  action ;  aaying, 
diat  though  the  bail  were  put  in  and  justified  after  the  proper 
time,  still  that  when  once  put  in  and  justified,  thej  were  anb- 
sisting  ball,  and  most  be  tidcen  nuncprotune* 
RooKE,  J.  of  the  same  opinion. 

Rule  absolute. 

(a)P»ge87. 


Nw.  18th. 


Jones  v.  Armytage. 


Copy  of  a  writ  HpHE  Defendant  in  this  case  having  been  served  with  a  copy 
^nnyiaee :  no^  of  the  process,  and  notice  to  appear  at  the  foot  thereof  as 

tice  to  appear  required  by  5  Geo.  2.  c.  27.  s.  4.,  the  latter  varied  from  the  for- 
WaOer,  you  are  ^^^y  thus ;  in  the  copy  of  die  writ  the  name  of  the  Defendant 
**r*v"h**^  ^^  Wtfiowi  Armytage  was  properly,  inserted,  but  the  notice  was 
tiL  ^^  Catherine  Waller  you  are  served,  4'^."  On  this  groundt  Shef- 

herdy  Serjt.  on  a  former  day  obtained  a  rule  nisi  to  set  aside  the 
proceedings,  and  Sunmngtofif  SerjL  now  shewed  cause. 
The  Court  were  of  opinion,  that  the  mistake  was  fotal. 

Rule  absolute. 


Nov.  18th.  Turner  v.  Bristow. 


If  bail  be  rpHE  Rule  to  bring  in  the  body  having  expired  on  the  16tb^ 

S2*iS^"da**"on  f Saturday  J  Shepherd,  Seijt.  obtained  an  attachment  this 

which  an  attach-  momiug  (MofTiday).  HeytDood^  Seijt.  now  mentioned  that  he 
^ndT^SLt  ^^  instructed  to  justify  bail  this  day,  and  urged,  that  the  Court 
thesherifl;  the  would  therefore  set  aside  the  attachment,  as  it  had  been  often 
STthOT^tT*'  ^^9  *®y  ^m\A  not  allow  any  advantage  to  be  obtained  by 
Justify,  and  set  hiere  priority  of  motion.  He  cited  ThorM  v.  Fisher,  1  H.  EL  9. 
n^  on  Say^  ^  shew,  that  had  he  justified  before  the  motion  for  the  attach- 
ment of  costs,      ment,  the  latter  would  not  have  been  granted. 

The  Court  Faid,  that  on  payment  of  costs  (a),  tfaie  attaxdiraenl 
must  be  set  aside. 

(a)  Note  \  tiie  rvlb  ibr  the  atttchment    so  that  the  cosU  firwi  were  mif  tho«  sf 
M  imH  been  ilriim  n^^  and  it  was  inti-    prepaxiof  fbr  the  nde  for  the  attwAnieM. 
mated  that  it  ought  jtM  to  be  dnira  ^; 

JORY 
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1799. 


JoRY  V.  Orchard. 

AW.  18th. 

nnRESPASS  Tor  taking  and  driving  away  the  PlaintifF's  cattle,  if «  Piaindr« 
■■■      The  cause  was  tried  before  Grose,  J.  at  the  last  Summer  'w  ™*brii^ 
assizes  for  Cornwall^  when  it  appeared  that  the  Defendant  took  «n  action  for  a 
the  cattle  as  a  distress  for  non-payment  of  a  poor-rate,  by  vir-  fhe^TOnt^f  a 
tue  of  a  warrant  from  a  magistrate,  which  was  produced  and  magistrate, 
read.  The  counsel  for  the  Defendant  then  caUed  on  the  Plain-  ^^rs^iUr^iy 
tiff  to  prove  a  demand  of  a  copy  of  the  warrant  pursuant  to  24  »rni\ar,  purporu 
Geo*  2.  €.  44.  5.  6.  (ft)  upon  which  a  paper  was  produced  by  a  *^ands  of  a^py 
witness,  who  swore  that  it  was  a  copy  of  the  demand  of  the  ^^^^  wannot 
warrant.     It  was  objected,  however,  that  such  copy  could  not  c.'g^cTiif.e. 
be  read  in  evidence  without  proof  of  notice  given  to  the  De-  ^^  »ign  both 
fendant  to  produce  the  original :   in  answer  to  which,  it  was  and  theo'deUver 
shewn,  tliat  the  Plaintiff's  attorney  intending  to  deliver  a  de-  *>"«  ^  Defend- 
mand  under  the  above  act,  made  out  two  papers  for  that  pur-  wiu  be  suffident 
pose  predsely  to  the  same  effect,  and  signed  them  both  for  his  evidence  at  the 
client ;  one  of  which  he  delivered  to  the  Defendant,  and  the 
other,  which  was  the  paper  now  produced,  he  kept  in  his  own 
possession.     This  the  learned  judge  refused  to  receive,  because 
no  notice  had  been  given  to  produce  the  demand  delivered  to 
the  Defendant^  which  he  thought  the  best  evidence ;  accord- 
ingly he  directed  a  nonsuit 

A  rule  nisi  having  been  obtained  upon  a  former  day  for  set-  • 

ting  aside  this  nonsuit, 

Bca^lof,  Serjt  now  shewed  cause.  First,  The  demand  left 
with  the  Defendant  ought  to  have  been  produced.  There  is 
no  reason  why  the  general  rule,  that  a  copy  cannot  be  read 
without  notice  to  produce  the  original  having  been  given,  should 
Dot  apply  to  this  case*  If  a  letter  be  written,  and  the  party 
writing  it  enter  a  copy  in  his  letter-book  and  sign  it,  would  it 
not  be  necessary  to  give  notice  to  produce  the  original  before 

(o)  And  tee  Andtnon  t.  Hoy,  8  Esp.  "  or  aeal  of  any  Justice  of  the  Peace,  until 

lUp.  167.  &  C  poff .  S97.    lAxngdMn.  r.  **  demand  bath  been  made  or  left  at  the 

JSTnllft  A  Rip.  Rep.  166.    JRaf  v.  Brnnu^  *'  uaual  place  of  his  abode  by  the  party  or 

flHsiC  a  B.  and  B.  286.  **  parties  intending  to  bring  such  action, 

(6)7%atMeiioDeiiacta,  *<thaliioactioii  '*  or  by  his,  her,  or  their  attorney  or  agent 

**  Mlbe  brought  gainst  any  constable^  <*  in  vrriting,  signed  by  tbe  party  demand- 

**  banAoTM^  pr  other  officer,  or  against  *'  ing  the  aame^  of  the  perusal  and  copy 

**  any  |«aoD  or  penons  acting  by  hia  order  *<of  such  warrant,  and  the  same  bath  been 

«  «Bd  k  bit  M  fi>r  any  tUng  done  in  **  refused  or  neglected  for  the  ^ace  of  six 

**ohedwnoetoanywarantundaffUiehaDd  *' d^i  after  such  donand." 
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1799.        the  duplicate  could  be  admitted  in  evidence?     A  party  can 

prove  nothing  by  a  copy,  where  it  would  be  necessary  after  pro- 

^^^  ducing  the  original  to  go  one  step  further,  in  order  to  establish 
OftCHAEfi.  its  validity.  Now,  in  the  present  case,  the  act  not  only  requires 
that  a  demand  in  writing  should  be  made,  but  also  that  it  should 
be  signed,  and  if  the  demand  left  with  the  Defendant  had  been 
produced,  the  signature  must  have  been  proved  (a).  Secondly, 
The  demand  ought  to  have  been  signed  by  the  Plaintiff  him- 
self, and  not  by  his  attorney.  This  point  indeed  was  not  raised 
at  the  trial,  but  it  is  competent  to  me  to  insist  upon  it,  since  it 
would  afford  a  sufficient  answer  to  the  action  in  case  of  a  new 
trial  being  granted.  The  ground  of  the  objection  is,  that  the 
word  *^  party"  appears  never  to  have  been  used  in  the  act  to 
signify  any  person  except  the  Plaintiff  in  the  cause.  Having 
therefore  obtained  that  peculiar  meaning,  it  must  be  so  under- 
stood in  this  instance. 

The  Court  intimated  an  opinion,  that  the  latter  objection  was 
unfounded. 

Lens,  Serjt.  in  support  of  the  rule.  The  question  is,  whether 
the  paper  produced  were  in  fact  a  copy,  or  whether  it  were  not 
as  much  an  original  as  that  delivered  to  the  Defendant.  The 
analogy  to  be  drawn  from  the  case  of  a  man  writing  two  letters 
precisely  to  the  same  effect,  signing  both,  and  sending  one  to 
his  correspondent,  and  retaining  tlie  other,  is  in  favour  of  the 
Plaintiff,  for  I  contend,  that  die  letter  so  retained  would  be  of 
equal  validity  with  that  which  was  sent.  Here  two  originals 
were  created,  one  of  which  was  delivered  to  the  Defendant,  and 
the  other  was  kept  for  the  purpose  of  being  made  evidence*  It 
is  like  the  case  of  a  notice  to  quit,  where  a  duplicate  is  always 
admitted  as  evidence. 

Lord  Eldon,  Ch.  J.  With  respect  to  the  only  question  which 
arose  at  nisiprius,  namely,  whether  this  paper  is  to  be  considered 
as  a  copy  of  the  original  notice,  or  as  a  duplicate  original,  the 
strong  inclination  of  my  opinion  is,  that  it  is  a  duplicate  original 
which,  under  the  circumstances  of  the  case,  afforded  evidence 

(a)  This  distinction  seems  authorised  by  **  copy  of  the  examination  is  no  evideoec^ 
JR.  v.  SmUk,  1  Str.  126.  more  fully  report-  **  because  it  deprives  the  party  of  contro- 
ed  Vin,  ^6r.  tit.  Evidence^  A.b.86.  |^68.  "  verting  whether  it  were  his  hand  tv^ 
where,  on  a  motion  that  a  Justice  of  Peace  **  scribed  to  it  or  not,  and  therafbre  the 
might  produce  on  a  trial  of  an  indictment  **  original  ought  to  be  shewn,  and  ao  it  n 
for  subornation  of  peijury,  an  examination  *'  in  5\  cases  where  written  evidence b  pro- 
taken  before  him  from  a  woman  wIk>  had  **  duced  which  is  grounded  on  bong  nnder 
been  convicted  of  perjury,  the  Court  after  *' a  man's  band."  See  also  ifoeVTMii/baiTS 
conaddenition  made  tiw  order,  saying  **  a  1  JJL  iZoyrn*  164w 

enough 


Jomr 

V, 
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enough  for  the  PlaintifFto  insist  that  the  trial  should  proceed.  I  1779. 
ha^e  looked  into  the  act  of  parliament  with  a  view  to  discover  a 
ground  on  which  any  distinction  may  beTounded  between  the 
notice  required  by  the  first  section,  to  be  given  to  Justices  of  the 
Peace  previous  to  the  commencement  of  an  action  against  them, 
and  the  d^nand  required  by  the  sixth  section ;  but  without  suc- 
cess. Unless  I  am  mistaken,  it  is  the  usual  course  in  actions 
against  Justices  of  the  Peace  to  produce  a  duplicate  original ;  and 
the  same  thing  is  done  with  respect  to  notices  to  quit  It  is 
true,  that  a  notice  to  a  Justice  of  the  Peace  need  not  be  signed 
either  by  the  Plaintiff  or  his  attorney ;  though  on  the  back  erf*  it 
the  name  and  place  of  abode  of  the  attorney  must  be  indorsed  ^ 
but  it  must  have  certain  specified  contents,  and  the  production  of 
a  copy,  or  duplicate  of  that  notice  therefore  is  not  the  very  best 
evidence  to  prove  that  the  notice  had  the  contents  specified  in 
the  act.  So  a  duplicate  of  a  notice  to  quit  is  hot  the  very  best 
evidence  of  the  contents  of  the  notice  delivered ;  for  in  that  cose 
also  the  contents  may  be  proved  to  a  certainty  by  the  produo* 
tion  of  the  notice  itself,  and  the  supposed  duplicate  original  may 
be  inaccniate.  I  do  not  see  on  what  ground  the  distinction  be- 
tween those  cases  and  this  can  be  supported,  the  Plaintiff  having 
shewn,  that  the  paper  produced  was  signed  in  the  manner  re- 
quired by  the  act.  The  practice  of  all6wing  duplicates  of  this 
kind  to  be  given  in  evidence,  seems  to  be  sanctioned  by  this  prin- 
ciple, that  the  original  delivered  being  in  the  hands  of  the  De- 
fendant, it  is  in  his  power  to  contradict  the  duplicate  original,  by 
producing  the  other  if  they  vary.  We  cannot  hold  the  paper 
produced  in  this  case  to  be  insufficient,  without  overturning  the 
practice  in  actions  against  magistrates,  and  in  cases  ofnOtiCes  to 
quit,  nnless  I  mistake  as  to  what  that  practice  is — conceiving  it 
to  be  as  I  have  stated,  I  think  this  nonsuit  cannot  be  supported. 
BuLLER,  J.  I  am  confident  that  this  question  has  often  ari« 
sen  and  been  decided  at  nisi  prius.  But  points  of  this  kind 
pass  imnoticed  unless  afterwards  moved  in  Court.  The  attor- 
ney ni  this  case  made  two  copies  of  the  paper,  one  of  which  be 
meant  to  deliver;  he  signed  both,  and  it  was  indifferent  which 
of  them  he  ddivered,  for  they  were  both  originals.  It  appears 
clearly  from  the  report  that  the  nonsuit  was  directed  on  the 
ground  of  the  paper  produced  in  evidence  being  a  copy ;  but  I 
think  it  dear,  that  both  the  papers  were  originals.  With  re- 
spect to  the  secimd  point,  I  agree  with  my  Brother  Bo^fey,  that 
if  any  thing  appear  upon  the  report  which  would  be  the  cause 
of  a  nonsuit  at  the  second  trial,  the  Court  will  take  it  into 

consideration. 
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ODniideittUotii  Ibough  not  expressly  reserved.  But  the  statute 
in  question  not  being  a  penal  act,  the  Court  are  not  bound  to 
oonstnie  it  strictly.  I  think,  therefi^re,  the  demand  being  sign- 
ed by  the  Plaintiff's  attorney  for  him,  is  within  the  meaaiag  of 
the  statute,  a  demand  signed  by  the  Plainti£ 

Hkatb,  J.  I  am  of  Ae  same  opinion.  In  principle  I  ca»* 
aot  distinguish  this  case  from  that  of  a  duplicate  notice  to  qait^ 
which  is  reoeiyed  in  evidence. 

RooKB,  J.  I  confess,  that  I  cannot  make  up  my  mind  to 
agree  with  my  Lord  Chief  Justice  and  my  Brothers.  Tlie  act 
vcqnires  this  demand  to  be  signed.  In  the  other  cases  which 
have  been  mentioned,  both  the  notice  delivered,  and  the  dupli- 
cate retained^  may  be  considered  as  originals^  But  here  some- 
thing more  b  to  be  done  beyond  the  mere  produetioa  of  the 
paper ;  the  sigputure  is  to  be  proved;  and  how  that  ia  to  be 
proved,  by  shewing  that  another  paper  was  signed  by  the  party^ 
I  do  not  perceive.  I  think  that  the  Plaintiff  should  have  given 
notice  to  produce  the  original  demand  before  he  could  entitle 
himself  to  give  the  counterpart  in  evidence. 

Rule  abaoiute. 


'S^m 


mmmmm 


Kw.  18th. 


HoLiN  t;^  Bargus. 


In  thi*  Court 
notice  of  deda- 
ndoD  is  not  ne- 
eeitry  in  bifl- 
able  actaonii 


npHE  Plaintiff  in  this  case  having  sued  out  a  bailable  ^wiit, 
filed  a  declaration  ^<2r  bene  esse,  and  gave  a  rule  to  plead  s 
on  the  evening  of  the  day  on  which  bail  were  perfected  {the 
Bole  |o  plead  being  then  expired)  he  served  the.  Defeodaat 
with  a  demand  cf  a  plea,  and  on  the  next  day  signed  jiidgment 
WUUamSf  Seijt  havii^  obtained  a  rule  nisi  for  setting  awle  this 
|adgmttit  on  the  ground  of  a  notice  of  declaration  being  neoes- 
lary  in  ibis  as  wdl  as  ia  an  actioa  not  bs^lgble,  and  that  any 
distmctioa  between  the  two  in  ttm  respect  wacT  Dot  weU  foimd- 
^;  CockM,  Serjt  shewed  cause^  and  relied  on  Siimm9m  v, 
JHMDOfi,  8  im.  1>7.  $  Bl.  7iS.  S.  C.  and  ShOOeworiA  v. 
Feilder  (4),  HiL  37  Oea*  S.  C«  B.  where  the  distinction  be* 
tpteen  actions  bailable  md  w>t  bailable  wilii  respect  to  f^vii^ 
i^Q^&ce  of  declaration,  was  recognized. 

ffOUamSf  cc^ttd^  observed*  t£at  the  t^  reports  ^fSimmmi  t. 
Sk$tnnot$^  bx  WU9mudBUwk$t4nke  vi^ried  mlitertaUy  from  each 

(a^  Hit  ^aae  waf  cited  fmm  a  xnuiMicript  note  in  thf  maxgi^  of  Impev*s  iV. 
C  B,  p^  834.  flid.  4.  tfouie  by  dne  ef  the  officttm  of  tlie  Court. 

other; 
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tHher ;  that  in  the  former  of  diese  books,  a  difierence  of  opinion        1 799. 

traa  stated  to  have  existed  among  the  protbonotiaries  and  seocm-      

dariea  npon  this  point,  and  that  the  Court  there  intimated  an  ^ 

intention  of  making  a  Rule  to  settle  it.    He  also  alltided  to  the       B^uumc 
practice  of  the  King's  Bench,  where  notice  is  equally  required 
in  either  ease  (a). 

Tke  Court  agreed,  that  die  practice  of  the  Kinf^s  Bench  was 
the  moat  consistefit,  but  thinking  the  point  settled  in  this  Court 
refbsed  to  set  aside  the  judgment  unless  on  payment  of  costa. 

(a)  See  JU^.  T.  2  Geo.  2.  B.  K.  tlao  I  Sellon  Fr.  934.  ed.  2. 


John  and  Chaj&lbs    Caetweioht   v.   Amatt  and  ^oo^isth. 

Another. 

nrnFIIS  was  an  action  on  the  case  for  die  infringement  of  a  pa*  (recidng  that  a 
■*•   tent  The  declaration,  after  statincr  the  inrant  of  the  letters  ?">*^  dcjwid- 

-, .  ,  ^  -  »       «      •        II  »  «  .^      ing  between  him 

patent  to  one  Edmund  Cartwrtght,  the  raroilment  of  the  specifi-  wadB,  respect- 
cation,  4t.  proceeded  to  aver,  that  "  the  said  Edmund  Cart^  te?tnSd"tEIt 
Wright  afterwards  and  before  the  committing  the  several  griev-  the  same  couUi 
ances  hereinafter  mentioned,  to  wit  on,  Sfc,  at  4r.  by  a  certam  JJ^^^J^*^ 
indenture  then  and  there  made  between  the  said  Edmund  Cart^^  of  defeating  the 
Wright  of  the  first  part,  the  Plaintiffs  of  the  second  part,  and  JSuU^uStSf 
certain  other  persons  therein  respectively  mentioned  and  refer-  patents  together 
red  to,  of  the  diird  and  fourth  parts  (one  part  of  which,  ^c),  did  toC^'^S^"* 
for  the  considerations  therein  mentioned,  grant,  bargain,  sell,  hofrerer  until 
assign,  transfer,  and  set  over  unto  the  Plnintiffi,  their  execu-  aontfAe'S^ve 
tors,  JjfC'  tile  beforementioned  letters  patent,  4-r.  saving,  ex-  mentioned  suit, 
cepting,  and  reserving  unto  the  said  Edmund  Carttmight,  his  SouiThTncceL 
executors  and  administrators,  until  the  final  determination  or  nry  to  suppoit 
conclusion  of  a  certain  suit  in  the  said  indenture  mentioned  then  ^bai^^oH^Ta 
dq)ending,  and  new  long  since  ended  and  concludedy  such  of  the  corenant  that  a. 
said  letters  patent  In  the  said  indenture  mentioned,  as  should  ^g^it^  ^rSe 
be  necessary  to  be  given  in  evidence  for  the  support  of  the  said  nUt,  should  as- 
snit,  and  the  legal  right  and  interest  of  the  said  Edmund  CSari-  SP^toiutoC 
Wright  in  and  to  the  same  to  hold,**  ^.  and  that  unta 

The  cause cam^  on  to  be  tried  before  Rooke,  J.  at  the  Gmbt-  ^J^'lJJadlSS* 

hall  sittings,  after  last  Trinity  Term,  when  the  deed  of  assign^  imUy  possessed 

ment  being  produced  in  evidence,  it  appeared  from  the  recital,  |^^  t^udiL 

that  as  there  was  a  suit  depending  between  Edmund  Carbmightj  legal  interest  in 

the  ezcnted 
patents  vested  m  C  vpoa  tht  determinatioa  of  the  suit,  whhout  assignment 

Piaintifl^ 


CAKTWmiOBT 
V. 


44  CASES  IN  MICHAELMAS  TERM 

1 799.        Plaintiff,  and  WUUam  Taplis,  Defendant,  respecting  an  infringe- 
ment of  certain  letters  patent,  and  until  such  suit  had  been  le- 
gally tried,  the  legal  right  or  property  of  the  said  Edmund 
Amatt.        Cartwrigktf  in  such  letters  patent  us  related  to  the  inveiittons 
of  combing  wool  and  similar  articles  (which  were  the  letters 
patent  in  question)  could  not,  it  was  apprehended,  be  fully  as- 
signed or  made  over  by  him  to  the  Plaintiffi  without  baaEard 
of  defisating  the  said  suit,  it  was  agreed,  that  in  the  mean 
time,  and  until  such  suit  was  determined,  Edmund  Cartwngkt 
should  continue  legal  owner  of  the  patents,  in  trust  for  the 
Plaintiffs,  in  whose  custody  they  were  to  remain,  and  who 
were  to  have  all  the  benefits  arising  from  them :  Then  followed 
an  absolute  grant  of  the  letters  patent  in  question,  together 
with  others,  to  the  Plaindfi^  with   the  following  exception, 
**  save  and  except  nevertheless,  and  out  of  these  presents  reserv- 
ing unto  the  said  Edmund  Cartwright  until  the  final  determina- 
tion or  conclusion  of  the  suit  or  action  now  depending  between 
him  the  said  Edmund  Cartwright  and  the  said  WiUiam  TopUs^ 
all  such  of  the  said  hereinbefore  mentioned  patents  as  are  or 
shall  be  necessary  to  be  given  in  evidence  for  the  support  of  the 
said  suit  or  action,  and  the  legal  right  or  interest  of  the  said 
Edmund  Cartwright  in  and  to  the  same,  upon  the  trusts,''  4l-c. 
After  the  trusts  was  inserted  this  covenant  for  further  and  bet- 
ter assigning  the  letters  patent  *^  that  when  and  so  soon  as  the 
said  suit  or  action  now  depending  between  the  said  Edmund 
Cartwright  and  the  said  WiUiam  Toplis  shall  have  been  finally 
determined,   he   the   said    Edmund   Cartwright  shall  forth- 
with thereafter  well  and  effectually  grant,  assign,  and  make 
over  to  the  Plaintifis  upon  the  trusts,  Sfc.  the  said  hereinbe- 
fore excepted  grants  or  letters  patent,  touching  or  relating 
to  the  said  inventions,  and  every  or  any  other  matters,  in 
contest,  for  which  the  same  were  reserved  out  of  these  presents, 
and  the  specifications  thereof  and  all  his  legal  and  other  es- 
taie  and  interest  therein ;  and  that  in  the  mean  time  and  until 
such  last'mentioned  assignment  thereof,  shall  be  made  andex- 
ecuted^  he  the  said  Edmund  Cartwright  shall  and  will  stand  le- 
'    SP^y  possessed  of,  and  interested  in  the  same  reserved  grants  or 
letters  patent  for  the  behoqf  of  them  the  Plaintiffsy  their  executors^ 
&c.  sulfject  to  the  same  trusts^*  Sfc.     It  was  objected  on  tlie  part 
of  the  Defendants,   that  as  no  assignment  had  taken  place 
subsequent  to  the  determination  of  the  depending  suit,  the  le- 
gal interest  not  being  vested  in  the  Plaintiffs  by  the  deed  pro- 
duced, still  remained  in  Edntund  Cartwright,   and   therefore 

the 
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the  Piaintifis  could  not  recover. '  The  learndd  judge  being  of       17M. 
tbat  opinion,  directed  a  nonsuit.  

BxmrUngtony  Seijt.  on  a  former  day  moved  to  set  aside  this  C^"^*"" 
nonsuit,  and  contended,  that  it  was  the  manifest  intention  of  the  Amjm, 
parties  that  the  whole  legal  interest  should  pass  to  the  Plain- 
tiffi  BB  soon  as  the  suit,  which  was  depending,  should  be  deter- 
mined, and  that  the  last  covenant,  which  was  only  inserted  pro 
mofori  amteU  ought  not  to  be  allowed  to  defeat  that  intention^ 
a  rule  ffuf  was  accordingly  granted. 

On  this  day  Shepherd  and  Lensj  Serjts.  were  to  have  shewn 
cause  against  that  rule : 

But  Booke^  J.  said.  That  on  a  further  consideration  of  the 
eflect  of  the  deed  than  was  given  to  it  at  ntsiprius^  he  was  con- 
vinced that  the  legal  interest  vested  ia  the  Plaintiflb  immedi- 
ately on  the  determination  of  the  suit  that  was  dqiending  at  the 
time  when  the  indenture  was  executed. 

And  the  rest  of  the  Court  having  expressed  themselves  clearly 
of  the  same  opinion. 

The  rule  was  made  absolute  without  argument. . 


Donnelly  r.  Dunn.  ^^'  ^^^ 

^HIS  was  an  action  of  debt  on  a  recognizance  of  bail.  The  Bail ctnnot  plead 

Defendant  pleaded  the  bankruptcy  of  his  principal  cir-  and certifiiiteor 

cumstanttally  {b)\  to  which  there  was  a  general  demurrer  and  thdr  principal  in 

.    •     «  thar  own  dit- 

jomder.  charge  (a). 

Bitt/ley^  Serjt  in  support  of  the  demurrer.  Admitting  this 
plea  to  be  well  pleaded,  I  contend  that  it  is  not  competent  to 
the  bail  to  plead  the  bankruptcy  of  their  principal.  By  the 
5  Geo.  2.  r.  SO.  s.  7.  the  plea  of  bankruptcy  is  put  into  the- 
month  of  the  bankrupt  only,  and  the  bail,  if  entitled  to  any  re- 
lief^ must  obtain  it  by  application  to  the  summary  jurisdiction 
of  the  Court  The  Legislature  has  provided  for  all  the  difficul- 
ties to  which  the  bankrupt  may  be  subject ;  if  he  be  arrested, 
he  shall  be  discharged  on  common  appearance,  s.  ?•;  if  obliged 
to  plead,  the  general  plea  is  given  him;  if  under  the  necessi^ 
of  supporting  that  plea  by  evidence,  the  41st  section  of  the  act 

(a)  Vide  Daae^  t.  Prendergrattt  6  B.  action  brought  by  Donelfy  against  Mach" 
&  A.  ISV.  .  gan,  the  oSier  bail,  under  drcumttances 

(b)  He  had  before  pleaded  it  more  ge-  predidj  similar  to  Ikmneify  v.  Dunnt 
nenUftaild  obtained  leave  to  amend;  vide  which  came  on  at  the  tame  time^  and  on 
ante,  voL  i.  p.  iiB.    There  was  another  which  the  same  judgment  was  given. 


IS 
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179dl  is  in  his  aid;  and  if  triLe&or  detmiedin  exeoutiaii,  he  shall  be 
discharged  on  summary  application,  s.  13.;  but  there  ore  no 
provisions  in  fii:Toar  of  the  baH.  The  mode  in  which  tb^  have 

Thnm.  ttsimlly  beenreKeved  may  becoUected  fromsomecasesonthesnb- 
ject  i\\IUyat^Otheny.Hu8sey,E.24fQea.2.Biirnesl0^.the 
Defendant  having  become  bankrupt  pending  the  acfcion^  an 
exoneretur  was  entered  on  the  recognizance;  and  in  a  note  to 
thi^  case,  it  is  observed^  that  it  was  a  new  practice  introduced 
to  discharge  the  bail  in  a  summary  way,  without  putting  them 
to  the  troitble  and  charge  of  surrendering  the  principal  as  for- 
merly. This  shews  the  contemporaneous  opinion  of  the  pro- 
fession respecting  the  act  of  Geo.  2.  for  if  the  Defendant 
could  have  pleaded  the  bankruptcy,  die  Court  would  not  have 
interfered.  A  similar  account  of  the  practice  is  given  by  Locd 
MansfiM  in  Martin  v.  CfHarct^  Ccnop.  834.;  and  by  BnUery  J. 
in  Southcote  v.  BraithwoHe^  1  Term  Rep.  624«.  Indeed  it  was 
strongly  intimated  by  this  Court  on  a  late  occasion,  that  the 
bail  could  not  in  any  case  plead  the  bankruptcy  of  their  prin- 
cipal. Dannelfy  v.  Dtmn^  ante^  vol.  I.  448.  and  Beddome  v. 
Hoibrookj  ibid,  in  notis.  This  is  a  new  experiment,  and  if  al- 
lowed to  succeed,  might  in  many  cases  be  highly  prejudicial 
to  justice. 

Marshall^  Serjt.  contra.  I  do  not  mean  to  controvert  the  au- 
thorities by  whic^  it  is  estabUshed,  that  the  Court  has  power  to 
discharge  the  bail  on  a  summary  application  where  the  prfaici- 
pal  has  become  bankrupt  and  obtained  his  certificate:  hot  I 
contend  that  if  the  bankruptcy  and  certificate  be  a  legial  dis- 
diarge  to  the  principal,  it  is  a  legal  discharge  to  the  bail ;  and 
if  so,  «iiay  be  pleaded.  Indeed,  it  is  the  only  way  of  investigating 
whether  there  be  any  fraud  in  the  means  by  which  the  certificate 
was  obtained ;  and  so  the  Court  seem  to  have  thought  in  Fm- 
,  cent  V.  Bracfyf  %  HLBl.  1  •  The  plea  merely  states  that  die  bank- 
rapt  has  got  his  certificate:  and  if  the  Plaintiffs  meant  to  shew 
that  it  was  obtained  by  firaud^  they  should  have  replied  it.  From 
the  terms  of  the  recognizance,  which  are,  ^^  that  the  principal 
shaU  surrender  himself  or  pay  the  debt,"  it  is  doubtful  whether 
thei>aii  can  surrender  him  against  his  wilL  If,  then,  he  will 
ndt  surrender  himself^  shall  not  the  bail  be  at  liberty  to  pray 
him  in  aid  ? 

Lord  Eldok,  Ch.  J.  It  is  not  the  interest  of  the  bmkrupt 
to  refuse  to  surrender  himadf  in  discharge  of  his  bail.  The  ex- 
ecutijou  of  his  creditors  against  him  is  barred  by  the  certificate; 
but  if  he  allow  his  bail  to  pay  the  debt,  he  thereby  creates  anew 

creditor 
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creditor  for  a  debt  to  tbe  same  amount,  which  is  not  barred  by  JtTC9« 
the  certificate.  The  plea  of  bankruptcy  is  given  to  the  bank- 
rapt  to  be  made  use  of  as  the  means  of  discharging  himselfi  if 
he  so  please.  But  there  may  be  many  cases  in  which  the  bank- 
nipt  may  not  choose  to  mdke  use  of  his  certificate.  If  be  hftt 
lieen  guiljty  of  a  £raii4,  he  may  be  fiearfiil  of  bringing  it  for- 
ward. If  be  has  acquired  aa  accession  of  fortune  snbseqiieot  to 
the  obtaining  of  bis  certi$f»lx39  he  may  be  ashaiped  to  plead  il« 
Shall  be  dien,  through  tbe  medium  of  his  bail,  be  obliged  to 
make  «se  of  his  certificate  whether  he  will  or  not?  It  is  the 
JoQr  of  the  bail,  imder  thehr  recognisance,  to  raider. the  baak)- 
rupi;  ^and  it  remains  with  the  bankrupt  himself  to  deterraiai^ 
vhetber  any  use  shall  be  made  of  tbe  eertificate.  Suppoee  4be 
two  hail  to  be  creditor  sufScieqt  in  number  and  Talue  to  sign 
the  eertifioate ;  if  they  cpuld  iplead  it  also,  they  would  baye  k 
in  their  pow^  to  sign  their  own  diaduMTge. 

BuLuia,  J.  It  is  of  importance  to  the  publicb  and  to  the 
profession,  toput  ap  eiod  to  attempts  to  introduce  upon  the  te- 
ooid  yiesiions  of  practices  which  canned  be  considered  as  kgdi 
defonces,  but  which  be^g  rather  to  what  may  be:  called  the 
eqiut;  nide  of  the  Court(a)*  This  action  is  brought  for  a  legal 
deiiifuid  arising  upon  a  debt  of  record ;  and  the  Defendant  is 
called  upon  to  state  a  legal  defcaioe  upon  record,  not  merely  to 
say  that  he  has  eqjiiity  in  his  fovour.  Now,  what  liogal  drfcwct 
h^  he  set  up  ?  He  must  either  shew  a  legal  impossi^ty  19 
perform  d»e  condition  of  the  reeogai^noe,  or  state  something 
that  will  discharge  him.  Has  he  done  either  ?  CertaisJy  not* 
Then  the  Plaintiff  remains  uaanswered* 

HsikTB,  J.  It  does  not  follow  that  tbe  bail  are  to  ba<ire  all 
the  advantages  to  which  their  principal  is  entitled*  Suppose  m 
an  action  on  a  judgment  there  be  manifest  error  on  the  i9Cord« 
the  bail  cannot  ayail  themselves  of  such  error,  thoi^  the 
principal  may. 

Lord  Elik>n,  Cb.  J.  added»  WedoJH^tmean  topiednde 
any  application  for  summary  relief  on  the  part  of  the  bail;  but 
the  oputtiui  of  the  CSomrt  is>  ibf^  on  this  record  Judgmantnust 
be  given  for  the  Plaintiff. 

Jttdgmeat  for  the  Phmliff. 

(a)  Aii4  tee  Scholej^  t.  Mean,  7  ^t.  15  V 


Fowler 
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Nov.  fist.  Fowler  r.  Morton* 

4 

If  an  affidtTit  to  ^HE  Defendant  in  this  case  was  held  to  bail  upon  an  affida* 
ti^cire^siS!*  vit  of  the  Plaintiff,  stating  that  the  Defendant  on  or  about 

cetunderwhicha  the  9th  oi  May  1799  agreed  with  the  Plaintiff,  who  was  a  com-- 
^klrtr*  "^  carrier,  that  if  the  Plaintiff  would  give  up  to  him  the 
reason  whereof  business  of  a  commou  carrier  he  would  pay  to  the  Plaintiff  4/., 
2|^2^S2Sted    ^ouW  take  his  cart  at  a  valuation,  and  pay  the  amount  of  all 

in ^  which    the  book-debts  due  to  the  Plaintiff  up  to  the  time  of  making 

«nd*tSi'iSu^  *^  agreement :  that  the  cart  was  valued  at  four  gumeas,  of 
to  pay,"  it  is  bad.  which  the  Defendant  hftd  notice;  that  the  book-debts  amounted 
▼it  negadve  a  ^  *^'  9**  '^A  of  which  the  Plaintiff  informed  the  Defendant ; 
ttnder  in  « notes  that  in  pursuance  and  performance  of  the  above  agreement,  the 
^En^and,  pay.  Plaintiff  did  give  up  the  business  to  the  Defendant,  who  had 
abieondemand,*'  ever  since  Carried  it  on. — "  By  reason  whereof  the  said  Chris- 
compiiance^wUh  ^^pher  Morton  became  indebted  to  him  the  deponent  in  the 
87  Geo,s.c,  i6.  sum  of  12L  ISs.  Id.  out  of  which  the  deponent  had  received 
woidsoTi^atact  ^^  ^^m  of  1/.  \8.  Only:  and  by  reason  thereof  the  said  Chris- 
are  «*apraa0rf  iapher  Morton  now  is,  and  standeth  justly  and  truly  indebted 
on  demand/^      to  him  the  deponent  in  the  sum  of  1 1/.  I2s.  Id.  which  he  hath 

refused  and  still  doth  refuse  to  pay."  The  affidavit  further 
stated  that  no  offer  had  been  made  by  the  said  Defendant  to  pay 
the  said  sum  of  \\L  125.  Id.  (the  debt  sworn  to)  *Mn  notes  of 
the  Governor  and  Company  of  the  Bank  of  England^  payable 
on  demand, 

Lens^  Seijt  on  a  former  day  moved  for  a  rule  to  shew  cause 
why  the  bail  bond  should  not  be  cancelled  on  the  Defendant 
entering  a  common  appearance.  He  stated  two  objections  to 
the  affidavit;  first,  that  the  debt  was  not  sworn  to  positively, 
on  account  of  the  words  "  by  reason  whereoP':  secondly,  that 
in  the  denial  of  a  tender  in  Bank-notes  the  notes  were  not  de« 
scribed  in  the  words  of  the  act  of  parliament  (a)  which  are 
"  expressed  to  be  payable  on  demand.'* 

The  Court  refused  the  rule  upon  the  latter  objection,  but 
granted  it  upon  the  former : 

Against  which  objection  WiUiams^  Serjt  now  contended,  that 
although  the  Plaintiff  had  stated  more  than  was  necessary,  yet 
that  the  debt  for  which  he  held  the  defendant  to  bail  was  sworn 
to  with  certainty. 

(a)  37  Geo,  3.  c.  45.  s.  9. 

But 
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But  The  Court  being  of  a  contrary  opinion  made  the  rule:       1799. 

i|b6olute  (fl).  • 

Rule  absolute.        ^^7" 

MoKXOV* 

(a)   Vide  Mackerude  y.  Madkefvde,  1  Term  Rq).  716.  and  ITheeler  r.  O^ie&mif,  5 
Term  Rep.  364. 


Wallace  v.  Arrowsmith.  ^'^  V^' ^. 

PoU.  246.  664# 

TTEYWOODf  Seqt.  shewed  for  cause  against  a  rule  nisi  for  'J^^^™Y^ 
staying  proceedings  on  the  bail-bond,  that  the  bail  put  in  asbail,thePkin- 
were  both  clerks  to  the  Defendant's  attorney,  and  being  there-  ^^^^f^*"*^ 
fore  within  the  rule  of  Court  (i),  the  Plaintiff  had  a  right  to  nullity  and  take 
treat  the  bail  as  a  nullity,  and  take  an  assignment  of  the  bail-  "  '^S!h^(a^ 
bond.     He  cited  Cornish  v.  Ross,  2  H.  BL  350. 

Biylaf^  Serjt  contra  insisted,  that  though  the  bail  might  have 
been  rejected  had  they  been  brought  up  to  justify,  yet  it  was  not 
competent  to  the  Plaintiff  to  determine  on  their  sufficiency ;  and 
relied  on  Thomson  v.  Roubell^  Doug.  4*66.  in  notis,  where  it  was 
so  dedded.  Heyvoood  then  cited  Fenton  vRuggles^  ajUe^  vol.  i. 
356.  where  the  Court  in  a  similar  case  to  this,  held  that  the 
Plaintiff  might  take  an  assignment  of  the  bail  bond : 

And  The  Court  recognizing  that  case. 

Discharged  the  rule  with  costs* 

(a)  Vide  R£x  y.  8her^  of  Surrey,  2  Eaa,  181. 

(6)  Meg.  li.  6  Geo.  2.  also  Laing  ▼.  Cundale^  1  H.  BL  76. 


Spicer  V.  Teasdale.  ^^-  **'• 

npHE  Plaintiff  in  this  case  declared  upon  a  bill  of  exchange ;   if  a  PiaintiflroB- 
■*■   the  declaration  contained  three  counts ;  to  the  two  first  the  ^„^JJ^*^e- 
Defendant  demurred;  but  judgment  was  given  for  the  Plaintifl^   rai  counu  in  a 
who  then  entered  a  nolle  prosequi  as  to  the  third ;  costs  having  ent?5«d*to  the  ** 
been  allowed  to  the  Plaintiff  upon  all  three  counts,he  entered  up   cosu  of  the 
judgm^it  for  himself  upon  the  two  first ;  but  afterwards  finding^  ]JJJ^  entering  up 
a  mistake  in  the  second  count,  he  altered  the  judgment  by  en-  Judgment  for 
tering  it  for  the  Defendant  upon  that  count.  ^J^nuhH^'' 

The  bail  being  sued.  Shepherd^  Seijt.  on  a  former  day  moved  cover  an  error  in 
to  set  aside  the  judgment  on  two  grounds;  first,  because  the  maywaTThis^ 
Plaintiff  was  not  entitled  to  costs  upon  the  two  last  counts  of  judgment  on  that 

count  and  enter 
(a)  Vide  P<fiiwi  t.  Lee,  pott.  8Sa  Morgan  t.  Edmardt,  6  Taunt.  894.  fc^^L?*' 

Toi^  II.  E  the 
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17d9*        thedeclaratioii;and  scooT^dly,  becaasenfterentermgup  judgment 

for  himself  on  the  second  count  he  had  no  authority  to  alter  k. 

r.**  Cockellj  Seijt  now  shewed  cause,  and  contended  that  by  the 

TftABAu,  practice  of  the  Common  Pleasj  if  the  Plaintiff  obtain  judgment 
upon  one  count,  he  is  entitled  to  the  costs  of  the  whole  declara- 
tion (a);  and  that  in  the  present  case  the  Plaintiff,  on  discovering 
his  mistake,  had  a  right  to  wave  his  judgment  on  the  second 
count,  and  enter  it  ibr  the  Defendant. 

The  Court  were  of  opinion  that  the  Plaintiff  had  a  right  to 
wave  his  judgment  on  the  second  count,  and  that  the  bail  tmgfat 
not  to  be  allowed  to  hold  him  to  it,  against  his  inclination;  and 
agreed,  witli  respect  to  the  costs,  that  the  practice  of  this  oonrt 
had  been  correctly  stated  on  the  part  of  the  Plaintiff.  But  Bi^kr 
J.  added,  that  the  practice  of  the  Kir^^s  Bench  was  difierent,  tmd 
indeed  more  reasonable;  for  there,  if  judgment  be  given  on  de- 
murrer for  the  Plaintiff  on  some  counts,  and  for  the  Defendant  on 
the  others,  the  Plaintiff  is  entitled  to  costs  on  those  counts  only 
on  which  he  has  judgment,  though  costs  are  not  allowed  to  the 
Defendant  on  the  others  (ft);  and  that  an  intention  had  been  inti- 
mated 

(a)  Thit  wai  settled  niler  much  discus-  the  Plaintiflr should  have  no  costs ;  but  the 

sion  in  Brydget  v.  Baymond,  8  JiL  800 ;  Court  said,  that  if  any  ofieisfiiiebefoifBd  fot 

and  in  Norris  v.  Waidron,  8  BL  1 199.  the  the  IVmliff  he  should  have  Ats  «osts.   By 

same  rule  was  allowed  to  prevail,  though  the  which  seems  to  have  beeo  meant  diat  the 

counts  were  for  difierent  causes  of  action.  Plaintifi'  should  have  costs  on  the  issues 

However  it  is  stated  by  Le  BlanCy  J.  8  found  for  him,  and  the  Defendant  on  the  is. 

Term.  Bejy,  467.  that  in  TV.  S8  Gno.  8.  the  sue  found  for  him.  See  also  BrmthwaiU  v. 

Court  of  C(ymmoin  Pleas  held,  that  a  defend-  Brac^ord,  6  Term  Rep.  509^  though  that 

ant  who  had  sufiered  judgment  by  default  case  was  partly  decided  on  the  construction 

as  to  part  of  a  declaration  in  covenant,  of  a  particular  statute.     So  if  the  Defend- 

consisUng  of  one  count  only,  and  pleaded  ant  plead  a  justification  to  a  declantion 

to  tiie  residue,  upon  which  issue  was  joined  consisting  of  one  count  only,  and  the  Plain- 

and  found  for  him,  was  entitled  to  the  costs  tifftrarerre  the  justification,  and  also  new 

of  that  issue.  assigns ;    if  the  Defendant  sufier  judg- 

(6)  Henderton  v.  Rumbold,  HiL  4  Geo,  metit  by  default  on  -the  new  asngBiBcst, 

a.  K.  B.  Sayer*s  Costt,  212.    And  this  rule  but  obtain  a  verdict  on  the  traverse^  he  is 

holds  in  B.  R.  where  the  Defendant  pleads  entitled  to  the  conts  of  the  ittoe  on  which 

sepasatelv  to  different  counts :  as  if  he  de-  he  succeeds.     Gr\ffUh»  v.  Davies,  8  Term 

mur  to  the  first  count,  and  go  to  issue  on  Rep,  466.     With  respect  to  Butdier  v. 

thesecond;  AwUtyr.Youtigt^Burr,  1282.  Greeth  it  may  be  observed,  tbat  Ibe  two 

or  plead  not  guilty  to  the  first,  and  a  justi-  counts  contained  separate -causes  of  action, 

fication  to  the  second.  Butcher  v.  Grcen^  one  being  in   trover,   and  the  other  for 

Ikug,  678.  But  where  th«re  are  separate  words ;  but  the  case  was  treatefl  u  If  k  had 

causes  of  action  laid  in  separate  counts,  and  been  otherwise.  ■  Indeed  it  has  been  hold- 

thel'lidnttfrsucceedsonsoroe,  andtheDe-  en,   that  where  a  Defendant  pleads  t«o 

fendant  on  others,  as  separate  judgments  pleas  under  the  statute^  to  dieirbolede- 

nuist  be  given,  each  party  is  entitled  to  the  claration,  upon  one  of  which  judgment  is 

costs  of  so  much  as  he  succeeds  in.  Day  v.  given  for  him  on  demurrer,  and  upon  the 

Hanksi  8  Term  Rep,  664.  In  TempeM  v.  other  a  verdict  is  foand  agtinit  htei  he 

Meicaift  1  yn/s.  381.  a  verdict  having  been  shall  be  allowed  costs  on  the  fosnert  but 

found  for  the  Defendant  on  the  most  mate-  the  PlaintifT  shall  not  be  allowed  costs  on 

rial  of  three  feigned  issues,  and  for  the  the  latter,  since  upon   the  whole  he  has 

PlaintifftMi  the  other  two,  it  was  moved  thst  no  eane  of  actioii.      CboAv  ▼•  jSkyer,  2 
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mated  in  this  Court  of  altering  the  practice,  though  he  believed 
k  bad  never  been  done. 

Rule  discharged. 


Burr,  763.  But  it  hu  since  been  expressly 
laid  down,  that  if  one  of  several  pleas 
plended  under  the  statute  be  held  bad  on 
demurrer,  and  a  verdict  be  given  for  the 
Defendant  on  the  others,  the  Plaintiff  by 
the  words  of  the  4  Ann.  c.  16.  s.  5.  is  en- 
titled to  the  costs  of  the  bad  plea,  though 
upon  the  whole  record  he  appear  to  have  no 
cause  of  aofion.  Duberfy  v.  Page,  2  Term 
Bep.  39L  Sok  if  the  Plaintiff  in  replevin 
plc«d  several  pleas  in  bar  under  the  statute, 
upon  trbich  several  issues  are  taken,  the 
avowant  is  entitled  to  the  costs  of  the 
issues  found  for  htm.  Dodd  v.  Joddrei, 
2  Term  Rep,  885.  On  both  these  latter 
|Miints  arising  out  of  the  construcUon  of  the 
statute  of  jinne,  the  practice  of  theCommon 
Pboj  agrees  with  that  of  the  Xing's  Bench, 
Grremhow  ^,IUaf  and  others,  Barnes,  IS6, 
and  Brocke  v.  IF32^  2  H.  Bl.  4S5.  In 
Orwenktm  v.  Bdey,  it  was  debated  among 
the  Judgesb  and  held  to  make  no  difierence^ 
that  the  demurrer  on  which  judgment  was 
given  for  the  Plaintiff(who  was  nonsuited 
<m  the  general  issue)  was  to  a  plea  in  bar 


pleaded  fay  the  Defendant  to  a  new  assign- 
ment, which  the  Plaintiff  had  pleaded  to 
one  of  several  pleas  under  the  statute ;  and 
in  Brooke  v.  fFUlei,  the  costs  given  by  the 
statute  were  held  to  extend  to  the  trial  of 
the  issues  as  well  as  the  pleadings.  In  the 
King^s  Bench,  however,  if  the  Defendant 
obtun  a  verdict  upon  one  of  several  pleas 
pleaded  under  the  statute,  and  that  plet 
prove  to  be  bad,  in  consequence  of  which 
the  Fluntiff  having  succeeded  on  the  other 
pleas,  is  permitted  to  enter  up  judgment^ 
the  latter  is  allowed  costs  on  the  pleas  found 
for  him,  and  ndther  he  nor  the  defendant  on 
the' bad  plea;  Kirk  v.  NoweU,  1  Term  Rep, 
1 18.  266.  in  whidi  case  the  reason  given 
for  not  allowing  costs  to  the  Plaintiff  on  the 
bad  plea  also,  was,  that  **  he  should  have 
demurred  to  it.**  Indeed  in  such  a  case  the 
provisions  of  the  statute  of  ^rni^,  which  onty 
entitle  a  Plaintiff  to  the  costs  of  one  of 
several  pleas  f8\ind  for  him  on  verdict  or 
demurrer,  do  not  apply ;  and  therefore  it  falls 
within  the  principle  of  those  cases  which 
have  been  decided  independent  of  the  statute. 


1799. 

Spxcs» 

V. 
TSAS1>A1I. 


Whaley  v.  Pa  jot. 


Nov,  26th. 


4  SSUMPSIT  on  a  wager. 


Noa<lionwilllie 


The  cause  was  tried  before  Heath,  J.  at  the  GuiWiaU  ^^i^^^t 
sittings  after  last  TYinity  Term,  when  the  following  agreement  60L  that  a  single 
between  the  partjes  was  proved :    «  Mr.  Pajot  bets  Mr.  JVilham  ^^eTgh*^""" 
Hlkala/6\e  liundred  guineas  and  a  dinner  (to  be  had  at  Sitting-  from  A.  to  B, 
bourne,  in  Kent)  that  his  Mr.  Vajofs  brown  horse  called  iiV^^^  ^^^l!^T^ 
DeoUy  goes  from  L/mdon  to  the  said  town  in  the  said  county  of  horses  placed  at 
Kent  (rode  also  by  himselO  sooner  than  Mr.  WiUiam  Whalei/s  '^^^JT  ^ 
two  hades,  one  a  brown  called  BiUy,  the  other  a  dark  bay  called  please ;  such  a 
Alkteely  go  the  same  distance ;  the  two  horses  of  Mr.  W,  Whaley  to  j^^kz^  by°f  s 
be  placed  at  any  distance  from  each  other  that  he  Mr.  W,  Whaley  Geo-  2.  c  19.  and 
may  think  proper,but  to  be  obliged,  one  of  them,  to  arrive  in  the  ,.  n.  Von  an 

-•  agreement  of 

this  kind  he  indorsed  **  N.  B.  to  start  P.  P.  in  fifteen  days  from  this  date,"  and  no  notice  be  taken  of 
such  indorsement  in  the  declaration,  and  no  evidence  be  given  to  explain  the  meaning  of  the  letters  "  P. 
F."  tbe  Court  will  not,  after  verdict,  hold  it  to  be  a  variance  (a), 

(«)  Vide  WABetUr  r,  Jla^en,  2  Camj^b.  436.  Thornton  v.  Jones,  6  Taunt.  581. 
Zbte  ▼.  CbrftPf^  7  Pricey  640. 

E  2  town 
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1799.        town  of  Sitfingboume  sooner  than  Mr.  Pajofs  horse«     Mr.  W. 

Whaley  has  the  power  of  naming  his  rider.   The  meaning  of  this 

^^'"^       bet  is,  that  Mr.  Pajot  bets  Mr.  W.  Whaley  that  his  Mr.  Pajot'^ 

Tajot.        horse  can  go  the  distance  above-mentioned,  in  a  shorter  time  than 

Mr.  JV.  Whalei/s  horses  above-mentioned,  placing  one  of  them 

at  a  certain  distance  from  the  place  from  whence  the  other  starts. 

( Signed)  W.  Wh  ALEr. 

Pajot/' 

On  this  agreement,  which  was  set  out  in  the  declaration,  was 
the  following  indorsement:  "  N.  J5.  To  start  P.  P.  in  fifteen 
days  from  this  date."  Of  this  indorsement  no  notice  was  taken  in 
the  declaration,  nor  was  any  evidence  given  at  the  trial  to  explain 
the  meaning  of  the  letters  "  P.  P."  The  race  was  won  by  the 
PlaintifT's  horses,  and  the  Jury  found  a  verdict  in  his  favor. 

A  rule  nisi  having  been  moved  for  on  a  former  day,  either  to 
set  aside  this  verdict  and  enter  a  nonsuit,  on  the  ground  of  a  va- 
riance between  the  declaration  and  the  agreement,  because  no 
notice  was  taken  in  the  former  of  the  indorsement,  or  to  arrest 
the  judgment  on  the  ground  of  the  wager  being  illegal,  the  Court 
granted  a  rule  to  shew  cause  in  the  latter  shape  only,  saying, 
with  respect  to  the  former,  that  it  was  not  necessary  to  state  the 
indorsement,  inasmuch  as  the  letters  *^  P.  P.^*  were  merely  in- 
sensible letters. 

Cockell  and  Shepherd^  Serjts.  shewed  cause,  and  relied  on  the 
13th  of  Geo.  2.  c.  19.  and  18  Geo.  2.  c.  34-.  s.  11.,  by  the  former 
of  which  acts  they  observed  that  matches  for  50/.  and  upwards 
were  legalized,  provided  they  were  run  at  certain  places,  and 
the  horses  carried  certain  weights,  and  that  by  the  latter  act 
the  restrictions  as  to  running  at  particular  places  and  with  cer- 
tain weights  were  taken  away. 

Runnington  and  Lens^  Serjts.  contra.  Under  the  16  Car.  2. 
•r.  19.  and  9  Anne,  c.  14.  it  is  very  clear  that  this  wager  would  be 
void ;  unless  therefore  it  appear  to  be  expressly  legalized  by  13 
Geo.  2.  and  1 8  Geo.  2.  the  Court  cannot  support  it  The  preambles 
of  the  two  latter  statutes  shew  that  they  were  passed  in  order  to 
prevent  tlie  excessive  increase  of  horse-racing,  and  all  the  provisi- 
ons are  calculated  to  effect  that  purpose.  The  regulations  introdu- 
ced into  the  13  G^o.  2.  respecting  entering  andstartingfSic.cle&r\y 
prove  that  the  horse  racing  legalized  by  that  act  must  be  confined 
to  horse-racing  carried  on  in  the  usual  manner.  It  is  notenough 
that  the  wager  depend  on  the  speed  of  horses,  unless  that  speed  be 
exercised  in  the  accustomed  manner.  InBidmcady.  Gale^is  Bur. 

2432. 
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24d{.  the  race  upon  which  the  PlaiutiffrecoYered  was  of  the  or-        .1 799* 

dinary  kind.  The  expression  "  any  place  or  places  whatsoever,**      ' 

employed  in  18  Geo.  2.  c.  34. 5. 1 1,  must  for  the  same  reason  be  ''^^ 

restrained  to  those  places  where  races  are  usually  run ;  and  in-  Pajox. 
deed  it  would  be  dangerous  to  public  safety  to  allow  matches  to 
be  run  upon  the  king's  highway.  Even  upon  the  letter  of  the 
eleventh  (a)  section,  it  may  be  contended  that  the  penalties  of 
the  former  act  are  only  taken  away  as  far  as  relates  to  the  re- 
gulation respecting  weights.  In  Ximenes  v.  Jacques,  6  Term 
Mep.  499.  where  the  Plaintiff  obtained  a  verdict  on  a  wager 
that  he  could  perform  a  certain  journey  in  a  post-chaise  and 
pair,  within  a  given  time,  the  Court  arrested  the  judgment:  and 
though  the  reasons  for  their  so  doing  are  not  stated  in  xhe  report 
of  that  case,  yet  it  may  be  presumed,  that  as  the  race  was  not 
of  the  usual  kind,  the  Court  did  not  consider  it  legalized  by  the 
acts  on  which  these  Plainti£&  now  rely. 

Cur;  adv.  vidL 

On  a  subsequent  day. 

Lord  Eldon,  Ch.  J.  said.  The  Court  wishes  to  have  this  case 
argued  again  on  that  point,  which  seemed  to  come  rather  by 
surprise  upon  the  Plaintiff's  counsel,  namely,whether  this  trans- 
action, which  is  called  a  horse-race,  be  a  match  or  race  within 
the  meaning  of  the  IS  4*  IB  Geo.  2.  It  is  the  more  material  that 
this  question  should  be  again  discussed,  because  it  does  not 
appear  from  the  report  oi  Ximenes  v.  Jacques  to  have  been  there 
considered;  and  yet  a  race  with  a  post-chaise  and  pair  is  hardly 
to  be  deemed  less  a  race,  in  the  popular  sense  of  the  word,  than 
such  a  race  as  the  present  one  on  the  high  road  from  London  to 
Siitingboume.  The  16  .  2.  c.  7.  in  the  second  section,  pro- 
hibited various  species  of  gaming,  horse-racing,  foot-racing,  ^c. 
under  certain  penalties.  After  this  the  9  Ann.  c.  14.  also  pro- 
hibited various  species  of  gaming  under  heavier  penalties,  and 
though  horse-racing  was  not  named  in  that  statute,  yet  it  has 
been  holden  to  come  within  the  spirit  of  it  (6).  The  16  Car.  2. 
does  not  in  terms  avoid  any  contract;  but  the  transaction  on 

(a)  Hie  tectioa  is,  **  thai  it  shall  and  lating  to  wdghU  as  qfaremenUoned,  and  in 

may  be  lawful  for  any  person  to  run  any  the  same  manner  as  miglit  have  been  done 

match,  or  to  start  and  run  for  any  plate,  if  the  said  act  had  never  been  made.** 

prixc^  sum  of  money,  or  other  thing  of  the  (b)  Vid.  Goodbum  v.  Morleyi  8  Str.  1 1 59. 

real  intrinsic  value  of  50/.  or  upwards,  at  Blaxton  v.  jy,  8  WUs,  309,  and  Claylon 

any  weights  whatsoever,  and  at  any  place  or  v.  Jennings^  8  ^il  7  06.  So  also  a  foot-race ; 

placeswfaatsoever  without  incurring  or  being  Lynall  v.  Longbothatih  8  }FiU,  36.  and 

fiable  to  the  penalty  or  penalties  in  the  said  Broumr.  BerMey,  Cowp.28l. 
Mi  of  the  ISth  of  His  Majesty's  aeign  re- 

which 
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1799.        which  the  contract  is  founded  being  prohibited,  the  contract 

— itself  cannot  be  supported.    The  9  Ann.  expressly  avoids  the 

Whalet  contract.  These  statutes  were  followed  by  the  13  Oeo.  2.  c.  19. 
Pajot.  4r  1 9  Geo.  2.  c.  84.  Had  many  contracts  founded  in  horse-racing 
been  held  illegal  previous  to  these  statutes,  it  might  be  found 
difficult  to  maintain  that  such  horse-racing  could  iiowbe  deemed 
legal,  which  before  had  been  deemed  illegal.  But  the  1 3  Oeo.  2. 
having  prohibited  many  species  of  horse-racing,  the  laW  seems 
to  have  implied  thtit  such  species  of  horse-racing  ^8  were  not 
prohibited  by  that  statute,  by  not  being  prohibited  became  legaf. 
And  the  18  Geo.  2.  having  taken  away  some  of  the  prdhibitions 
and  penalties  of  the  13  Geo.  2.  the  same  kind  of  reasoning  seems 
to  have  been  applied,  namely,  that  these  species  of  racing  with 
fespect  to  which  certain  restrictions  were  taken  away,  were 
thereby  altogether  legalized.  There  seems  to  be  much  ground 
for  arguing  from  the  nature  of  the  16  Car.  2.  4*  9  Ann.  that 
these  acts  ought  to  be  construed  strictly  in  order  to  enforce  the 
principle  on  which  they  are  founded,  namely,  to  prohibit  all 
horse-racing;  and  that  the  13  4*  IB  Gfeo.  2.  are  from  their  nature 
to  be  so  construed  as  to  encourage  the  breed  of  horses,  and  to 
permit  that  species  of  horse-racing  only,  called  racing  on  the 
turf.  It  is  to  be  observed,  that  the  13  Geo.  2.  speaks  of  enter- 
ing, placing,  starting,  ^fc.  and  that  the  expression  '<  any  place 
or  places  whatsoever,"  used  in  18  Geo.  2.  can  hardly  me^n  all 
England. 

In  consequence  of  this  intimation  from  the  Court j  the  case 
stood  over  for  further  argument ;  but  on  this  day. 

Lord  Eldon,  Ch.  J.  said.  Upon  inquiry  of  the  Judges  of  the 
Court  of  King's  Bench^  we  find  that  tlie  judgment  of  that  Court 
ih  Ximenes  v.  Jacques  proceeded  on  an  opinion,  that  die  13  4" 
18  Geo.  2.  relate  to  bondjide  horse-racing  only.  Without  there- 
fore again  entering  into  the  grounds  before  stated,  it  is  sufficient 
for  me  to  declare  it  to  be  the  opinion  of  the  Court,  that  tfie 
transaction  described  in  this  case,  is  not  that  species  of  horse- 
race or  match  which  is  legalized  by  the  1 3  4*  1 8  Geo.  2.  and  con- 
sequently that  this  action  cannot  be  maintained. 

Per  Curiam,  Rale  absolute. 


Doe 
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1799. 


Doe  ex  dim.  Baddam  v.  Roe.  jvbo.  27th. 


ZTjE  YWOOD,  Seijt  stated,  that  the  officers  objected  to  draw  8erri<:e  cT  •  de- 

up  a  rule  for  judgment  against  the  casual  ejector  on  an  ^'^*""^jSj!' 

affidavit  of  service,  which  aliped,  that  the  declaration  in-eject-  of  the  tenant  in 

ment  was  served  at  the  dwelling-house  of  the  tenant  in  posses-  P^*||y^j^''^ 

sion  on  the  tenant's  wife.   He  cited  Doe  d.  Morland  v.  BayUssy  dent. 
6  Term  Rep.  765.  to  shew  that  the  service  was  sufficient  (a). 
The  Court  were  of  opinion,  that  the  service  was  sufficient. 

(a)  Vid.  ctiam  GoodriglU  ex  dim.  Wad-     1  H.  BL  644.  and  «rhtt  was  said  by  Eyre 
ilmgftmv.T%rustout,t  BLSW.  Smith  ex    Ch.J.m  GoodHUeeadim,MeadY.Btuiiiiae, 
Lmd  SitmUn  and  Othtn  v.  HttM,    ante,  vol  i.  864. 


GrOLDSMiD  and  Others  t;.  Taite  and  Another.         Nov.  sath. 

C^HEPHERDy  Seijt  on  a  former  day  obtained  a  rule  to  shew  The  Court  wm 
cause  why  a  bill  of  exchange  should  not  be  referred  to  the  ^^^^^^j^ 
prothonotary  to  compute  principal,  interest,  exchange,  re-ex-  protboootary  to 
change,  charges,  expences  and  costs,  or  why  a  writ  of  inquiry  ^^Sl^^t^o- 
should  not  be  executed  before  the  Lord  Chief  Justice  and  a  dumge^  re-ex- 
spedaljury.        ^  .  ^l^not 

Heywoodf  Seijt  now  shewed  cause  and  contended,  that  ex-  ehargpt  and  ex- 
change  and  re-exchange  were  damages  of  a  special  nature,  and  ''^'*^°^' 
ought  to  be  ascertained  by  a  jury,  but  that  the  Defendants  ought 
not  to  be  put  to  the  expence  of  a  special  jury,  since  a  common 
jury  was  quite  competent  to  ascertiun  the  amount.  He  insisted, 
that  it  was  altogether  out  of  the  province  of  the  prothonotary 
to  take  account  of  charges  and  expences,  since  they  could  not 
be  matter  of  mere  computation. 

Skepherd  offisred  to  strike  out  the  words  ^^  charges  and  ex- 
pences^, but  insisted,  that  unless  the  Defendants  could  shew  that 
ihe  oompatadoQ  of  exchange  and  re-exchange  was  of  sufficient 
consequence  to  require  a  special  jury,  he  ought  to  allow  it  to  be 
settled  by  the  prothonotary.    And  ' 

The  Court  being  of  this  opinion,  made  the  rule  absolute  for 
referring  the  bill  to  the  prothonotary  to  compute  principal,  in- 
terest, exchange,  re-exchange,  and  costs. 

(a)  Vide  Denuan  t.  Mmr,  14  East,  62«. 

Wilton 
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Nov.  S8th. 


Wilton  v.  Place. 


lnC.J9.ifthe  mHE  Tlaintiff  having  commenced  actions  against  several 
to  trial  after  mo-  under-writers  on  a  policy  of  insurance,  the  Defendant  in 

ney  paid  into  all  the  actions  paid  money  into  court  upon  the  common  counts, 
verdict ia  against  ^^^  cause  was  tried,  and  a  verdict  found  for  the  Defendant 
kim,  be  ia  not-  No  consolidation  rule  had  actually  been  entered  into,  but  it  ap- 
Siedto^c^^  pearing  to  have  been  the  understanding  of  the  parties  that  all 
to  the  time  of  the  causes  should  be  bound  by  the  event  of  one,  the  Court,  at 
^ejmoney  pai     ^^  instance  o( Shepherd,  Seijt.  were  about  to  direct  the  protho- 

notary  to^  tax  costs  to  the  Defendant  in  all  the  causes,  as  well 
up  to  the  time  of  paying  the  money  into  Court  as  afterwards, 
according  to  the  rule  laid  down  in  Stevenson  v.  Yarke,  4i  Term 
Rep.  10.  Kabell  v.  Hudson,  ibid,  and  Burstall  v.  Homer,  7  Term 
Rep.  372.  {b) 

Heywood,  Serjt  opposed  tliis,  and  the  prothonotary  stated, 
that,  according  to  the  practice  of  the  Common  Pleas,  where  mo- 
ney is  paid  into  court  though  the  Defendant  ultimately  succeed 
in  the  cause  when  tried,  yet  the  Plaintiff  is  entitled  to  costs  till 
the  time  of  the  money  being  paid  into  court. 

Upon  hearing  this,  the  Ccnart  observed,  that  the  practice  as 
stated  by  the  prothonotary  (c)  must  prevail. 

(a)  S.  P.  MvBer  v.  Hartshorn^  3  B.  &  ter  the  money  paid  io,  but  had  not  gone  lo 
P.  558.  Twttniow  y.  Brocks  2  Taunt  861.     trial :  and  though  in  GrfffU/u  r,  Williams, 

(6)  So  in  Siodhari  v.  Johnson^  3  T,  R.  1  Term  Bep,  710.  that  rule  was  extended 
657.  where  the  Plaintiff  proceeded  to  trial  to  the  case  of  ff  Plaintiff  who  proceeded  to 
and  a  Juror  wa3  withdrawn,  he  was  held  not  trial,  and  obtained  a  verdict  for  the  exact 
to  be  entitled  to  costs  up  to  the  time  of    sum  paid  into  court  only,  yet  in  Steottutm 

IMying  the  money  into  court.     3ut  in  v.  Ytirket  4  Term  Rep.  10.  BuUer,  J.  ob- 

Sei/maur  v.  JBriilge,  8  Term  Rep.  408.  served,  that  **  that  part  of  the  case  of  GrU'' 

•where  the  Plaintiff  having  given  notice  of  JUhs  v.  WiUiamt  could  not  be  aupportcd. 
trial,  neither  entered  his  pause,  or  coun-         (c)  Seit  Savage  ^r.  FroTikHn,  BuntetiSt^ 

termanded  the  notice,  but  took  the  mo-  Davis  v.  Maunsdl,  Barnes  282.     Vane  v« 

ney  out  of  court,  he  was  allowed  coats  up  Mechdl,  Barnes  884.  and  Bate  v.  Cnme^ 

to  the  time  of  the  money  being  paid  in,  Barnes  287.  where  costs  up  to  the  time  of 

though  the  Defendant  was  entitled  to  judg-'  paying  the  money  into  court  were  allowed 

ment   as  in  case  of  a  nensuiL     And  in  to  the  Plaintiff  by  the  Court  of  CJ9.;  but 

X'Orck  V.  Wright,  8  Term  Reju  466.  the  it  is  to  be  observed,  that  in  none  of  those 

same  principle  was  hdd  to  apply,  where  the  cases  had  the  Plaintiff  proceeded  to  trial ; 

plaintiff  twice  carried  the  record  down  to  and  in  Dams  v.  MaunseO,  as  reported  in 

trial  and  withdrew  iL    The  rule  that  a  Willes  191.  Fortescue  Aland,  J.  says,  th^ 

Plaintiff  is  entitled  to  costs  up  to  the  time  Plaintiff  may  take  out  the  money  at  any 

of  paying  money  into  court  was  laid  down  time  before  trial,  and  wiH  be  entitled  to 

Jn  Har&f  v.  Bateson,  ^,  B,  1  Term  Rep.  costs  tul  the  time  of  tl^  money  brought  to, 
/9SP.  yrhere  the  Plaintiff  had  proceeded  ^- 

a 

END  OF  MICHAELMAS  TERM. 


CASES 


ARGUED  AND  DETERMINED 


1800. 


IN 


THE  COURTS  OF  COMMON  PLEAS 


AMD 
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IN 


Hilary  Term, 

In  the  Fortieth  Year  of  the  Reign  of  George  III. 


RoDGERs  V.  Lacy.  j^  s^ii,, 

HIS  was  an  action  brought  by  the  Plaintiff  as  a  seaman  The  S7  G.s. 
igainst  the  Defendant  who  was  captain  of  the  ship  St^ffblk  for  ?'  ''*•  ^^^' 
jtB  earned  on  a  voyage  from  Savannalamar  in  Jamaica^  to  this  more  thandouUc 
ntry.    The  cause  was  tried  before  Xord  Eldofij  Ch.  J.  at  the  ^""^^Z^^ 
Uminsifr  sittings  after  last  Michaelmas  Term,  when  the  follow-  seamen  coming 
fiurts  appeared  in  evidence :  The  Defendant  being  in  great  /,J|^^^{ 
it  of  hands,  to  navigate  the  ship  home,  and  being  restricted  by  the  capuin  be 
37  Geo.  S.  c.  73.  s.  S.  {a)  from  engaging  any  seaman  in  the  S^^JlJ^J^^S^ 

West   rate  by  the  chief 
officer  of  the 

I  That  section  enacts  that  no  master  for  greater  or  more  wages  or  hire  for  such  ^?^^  STimidh 

mmander  of  any  BrkiMk  ship  which  service^   than  accordi^  to  the  rate  of  ^^o£»to 

■B  for  any  port  in  Gmif  .Bottom  shall  double  monthly  wages;  unless  the  governor,  -^tdnL*'to 

or  engage  any  seaman,  mariner,  or  chief  magistrate^  collector,  or  comptroller  q-qJ^^ 

person  at  any  port  or  place  within  his  of  such  port  or  place  shall  think  that  more  ^"^  L  iSm* 

ity'scobnies  or  plantations  in  thelTeH  ought  to  be  given,  and  do  and  shall  accord-  ^ .    V^.» . 

i»  to  senre  on  board  any  such  ship  at  or  ingly  autborixe  and  direct  the  same  to  be  .qJj  ^^ 

giren  ^®"' 
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1800.         West  Indies  at  more  than  double  monthly  wages,  unless  the  go* 

vemor  or  other  chief  officer  of  the  port  should  authorise  him  so 

'*^*"  to  do  under  his  hand,  applied  to  the  chief  magistrate  of  the  place 
Lact.  where  he  was  for  such  a  permission,  and  obtained  the  following 
one ;  "  Jamaica,  parish  Westmoreland — Whereas  it  appears  to 
^^  me  G.  M.  Esq.  Cusios  Rottdorum  and  chief  magistrate  in  and 
"  for  the  parish  of  Westmoreland  by  the  oath  of  L.  Lacy  master 
*^  of  the  ship  Suffolk  now  lying  at  anchor  in  the  harbour  of  &z- 
*^  vannalamar  in  the  said  parish  and  bound  thence  to  the  port  of 
*^  London  in  the  kingdom  of  Great  Britain  that  he  cannot  en- 
*^  gage  seamen  to  carry  his  said  ship  home  at  the  rate  allowed  by 
"  law.  These  are  therefore  to  license  a?id  permit  the  said  L.  Lacy 
**  to  procure  men  on  such  terms  as  he  can  to  navigcUe  his  said  ship 
"  novo  loaded  and  ready  to  depart  with  the  convoy  for  Britain. 
"  Witness  my  hand,  S^c.  Sfc.^*  Under  this  licence  the  Defendant 
engaged  the  present  Plaintiff,  agreeing  to  give  him  forty-five 
*  guineas  at  that  time,  (which  was  paid,)  and  9Lper  month  during 
the  voyage,  with  half  a  pint  of  rum^?^  day,  and  cofiee  night  and 
morning.  On  the  part  of  the  Defendant  it  was  objected,  that  the 
Plaintiff  could  not  recover  upon  the  above  agreement,  inasmuch 
as  the  sum  agreed  for  was  above  the  rate  of  double  monthly  wa- 
ges, and  the  contract  having  been  made  under  a  general  licence 
to  the  captain  to  give  according  to  his  discretion,  instead  of  a 
licence  regulating  the  precise  sum,  was  therefore  void.  His 
Lordship  being  of  opinion  that  it  was  the  intention  of  the  l^is- 
lature,  with  a  view  to  prevent  exorbitant  wages  being  given,  to 
deprive  both  the  master  and  the  mariner  in  such  cases  of  the 
power  of  exercising  their  discretion,  and  to  place  the  regulation 
of  the  price  of  wages  in  the  hands  of  the  chief  officer  of  the  port, 
who  ought  therefore  to  specify  in  the  Rcence  the  rate  of  wages 
allowed  by  him,  nonsuited  the  Plaintiff,  with  liberty  to  move  the 
Court  for  a  verdict  in  his  favour  on  the  contract  as  proved. 

Cockell,  Serj  t  now  moved  for  a  rule  nisi  to  set  aside  this  nonsuit, 
and  contended  that  the  licence  was  sufficient  within  the  meanii^ 
df  the  act,  the  chief  magistrate  having,  under  the  existing  cir^ 
cumstances,  felt  it  impossible  to  fix  the  rate  of  wages  himself. 


givMi by imtiog  under Ut  hand;  tluit  then  m evidencing  tbe  intent  of  tke  l^iilatuit 

and  in  such  CBw  the  mailer  and  commander  beyond  all  doubt;)  and  all  contncta,bondi, 

■hall  be  at  liberiy  to  fay  and  the  leamen  to  4t*  contrary  to  th^  mAanSpg  of  tbe  ad, 

recei^ tiuk grmttr or Mgher  wagnasmck  aball  be  null  and  void,  and  the  master  of 

$mmmw,Stc.ikaUdbmeim^ct^midt  (hia  auefa  ah ip  entering  intD  sncb  contaci  diaD 

iKffdriMptoekMlMteftheKktterfRoi^  foMLl09L 

Bot 
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But  the  Ckmrt  were  clearly  of  opinioti  both  on  the  policy  and  1 800. 

letter  of  the  act,  that  the  nonsuit  was  right,  and  that  if  it  were  t^ 

otherwise  every  chief  magistrate  in  the  ports  of  the  We$t  India  ^^*^'** 
blands  would  have  it  in  his  power  to  annul  the/u:t.  Lmjct. 

Coeketl  took  nothing  by  his  motion. 
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KiDD    fe?.  RaWLINSON.  /aii.27tb. 

^HIS  was  an  action  for  money  had  and  received.  The goo^otj. 

An  execution  having  issued  against  the  goods  of  one  Mum  ex^tionand 

who  kept  a  public  house,  his  fiirniture  was  taken  and  put  up  to  ^^^^  '^ 

sale  by  the  Sheriff  of /Sirrry;  the  Plaintiff,  who  Was  AbitnCt  bro*  purchaser  and 

ther-in-law,  but  not  a  creditor,  became  the  purchaser,  and  a  Mil  ^^  ^  ^^^ 

of  sale  was  made  out  to  him,  dated  1  ^h  cKNaoefnber  1 798 ;  Jhufn  permitted  a.  to 

was  by  him  permitted  to  continue  in  possession  of  the  goods  hi  ^^fr*^  ^  P|»- 

order  that  he  might  be  able  to  carry  on  his  business,  bnt  being  executed  aoothS 

soon  after  taken  in  execution  and  committed  to  prison,  he  execti^  ^^  ^^^  *5? 

ted  a  bill  of  sale  of  them,  dated  1 1th  of  March  1799,  to  the  De^  raelto!!v  luider 

fendant,to  whom  he  was  indebted  in  the  sumof  16i.  55.:  th*  Tie*  T*"*^**  ^^  ^^ 

took  ponetiioo  * 

fendant  having  taken  possession  under  this  last  bill  of  sal^  nsr  whereupon  a.  ' 
ceived  a  notice  from  the  Plaintiff  not  to  dispose  of  the  goods,  sta*  ''flight  an  action 

«•  -•*  1  «^<.^*«isr     1     <•  V       agiinrtaforthe 

ting  his  prior  title;  on  the  14th  ot  March  the  hmdlord  of  the  ^ods.   Hdd, 
premises  authorised  ihe  Defendant  to  distrain  to  tfie  amount  of  S^iLkwt^ 
1 2L  105.  (or  rent  due  from  Abum  for  two  quarters,  which  the  Do*  and  that  a.  wa* 
fisndant  accordingly  paid,  and  on  the  26th  of  the  same  month  sdd  ^^"^^^^ 
the  goods  for  26/.  1 45. 6d.  The  expences  df  the  bill  of  sale  to  the 
Defendant,  of  keeping  possession,  and  of  the  auctioA  added  to  thi^ 
rent  advanced  by  the  Defendant,  amounted  to  WL  45.  %d. ;  leaving 
a  balance  of  95.  Bd, ;  this  being  deducted  from  the  debt  due  fitnn 
Abntn  to  the  Defendant,  the  latter  still  remained  a  creditor  of 
the  former  fot  1 5f.  1 5s*  4<£.    The  cause  being  tried  before  Lord 
Eldottj  Ch.  J.  at  the  Westminster  sittings  after  last  Mtchadmat 
Term,  his  Lordship  put  it  to  the  jury  to  say.  Whether  the 
Plaintiff  bad  purchased  the  goods  widi  a  view  to  defeat  any 
execution  by  any  of  the  creditors  of  ./<dfim  f  Andtfaejui^befaig 
of  opink>n  that  die  purchase  was  not  made  with  that  view,  gaV6 
him  a  verdict  for  14/.  4&  6(f. 

ManhaUy  Setjt  now  moved  for  a  rule  nisi  to  set  aside  this 
verdict  and  enter  a  nonsuit :  he  contended  that  the  bill  of  sale  to 

(a)  a  C  a  £ip.  Ilep.  5t.  tnd  aee  tfcardaUyr,  SmUk^  1  Campb.  SS2.  Gu^ris 
T.  Wood,  1  Stark.  Ni.  Pri  867.  MMt  ▼.  Okmie.  i  M.  &  &  240.  SUward  y. 
Xmn^  1  B.  &  B.  606*  609.  Ben»m  y.  ThomhiU,  7  Taunt.  140.  Wooderman  v. 
BaUMh  B  Tiiuit.676.  Jtiseph  y.  Ingram^  8  TaunU  888. 

thA 
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1 800«        the  Plaintiff  not  having  been  accomplished  and  followed  by  pos- 
^^    '       sessi(Hi,  was  fraudulent  and  void,  and  cited  Edwards  v.  Harben^ 
V.  2  Term  Rep.  587,  and  Bamfbrd  v.  Baron  in  a  note  to  that  case. 

lUwLUfMir.         \jotA  Eldon,  Ch.  J.  This  action  was  brought  to  recover  the 
produce  of  the  sale  made  by  the  Defendant  after  deducting  the 
amount  of  the  rent  paid  to  the  landlord.  It  is  to  be  observed  that 
the  Plaintiff  was  not  a  creditor  of ^Aum,  and  did  not  buy  the  goods 
as  the  means  of  satisfying  any  debt  of  his  own;  nor  indeed  could 
he,  for  the  Sheriff  was  to  receive  the  money  produced  by  the  sale: 
nor  was  the  purchase  made  with  a  view  to  defeat  creditors,  but 
out  of  mere  kindness  to  Abum  to  whom  the  Plaintiff  Was  related. 
If,  under  these  circumstances,  the  possession  otAbumhe  suflSci- 
ent  to  make  the  bill  of  sale  fraudulent,  the  Plaintiff  must  suffer  the 
legal  consequences  of  his  benevolent  disposition.  But  itiq^ears 
to  me  that  this  does  not  fait  within  the  principle  of  T*ttnfn^s  (a) 
case,  and  the  other  cases  on  this  subject,  where  the  parties  stood 
in  the  relation  of  debtor  and  creditor,  and  where  their  object  was 
to  defeat  the  other  creditors.  This  seems  to  me  a  new  case ;  for 
here  the  goods  were  purchased  at  a  public  sale  by  a  person  who 
had  never  acquired  the  character  of  a  creditor,  and  were  then  lent 
to  the  original  owner  for  a  temporary  and  honest  purpose.  IfKidd 
had  lent  money  to  Abum  to  buy  these  goods,  and  had  then  taken 
a  conveyance  of  them,  or  a  security  for  his  debt  thus  arising  out 
of  the  mere  act  of  lending  the  money ;  leaving  .^l&urii  in  possession 
of  the  goods  would  not  have  been  a  fraudulent  act.  This  appears 
from  Mr.  J.  Bullet's  Law  of  Nisi  Prius^  p.  258.,  who  after  stating 
a  case  of  conveyance  which  was  holden  to  be  fraudulent  because 
the  donor  continued  in  possession,  adds,  ^^but  yet  the  donor  con- 
tinuing in  possession  is  not  in  all  cases  a  mark  of  fraud ;  as  where 
a  donee  lends  his  donor  money  to  buy  goods,  and  at  the  same  time 
takes  a  bill  of  sale  of  them  for  securing  the  money.''    It.  will  be 
difficult  to  distinguish  the  transaction  in  question  from  this  case. 
Indeed  a  public  buyingof  the  Sheriff  seems  to  bemore  fovourable 
to  the  Plaintiff.  It  appeared  to  me  at  the  trial  that  Kidd  might  be 
considered  as  the  donee  of  these  goods  lending  money  to  Abum 
to  purchase  them  through  the  medium  of  the  Sherifi^  and  taking 
a  bill  of  sale  as  a  security  for  the  money.  I  desired  the  jury  to  say 
what  they  considered  to  be  the  object  of  the  bill  of  sale;  and  they 
were  of  opinion  that  itwas  the  intention  of  the  parties  that  the  bill 
of  sale  should  be  a  security  for  the  money  advanced  to  the  Sheriff. 
HiSATH,  J.  Isee  no  reason  for  setting  aside  this  verdict.  The 

(a)  S  Co.  80. 

case 
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case  is  clearly  distinguishable  from  Tvsjftie'B  case,  there  being        1800. 
great  notoriety  in  the  whole  of  this  transaction.     Nbw  it  is  to  be  ' 

observed,  that  Lord  Coke  in  Taoyn^s  case  recommends  thfit  gifts  «. 

in  satisfaction  of  a  debt  by  one  who  is  indebted  to  others  also,    Rawmmiow. 
should  be  made  in  a  public  manner  before  the  neighbours  and 
not  in  private ;  for  secrecy  is  a  mark  of  fraud.     Here  there  was 
no  fraud  or  secrecy,  and  therefore  I  think  the  consequences 
would  be  mischievous  if  this  Plaintiff's  title  were  defeated. 

Rooks,  J.    I  am  of  the  same  opinion. 

Marskatt  tbok  nothing  by  his^motion. 


English' t;.  Darlet.  jiiii.s7Ui. 

ASSUMPSIT  by  the  indorsee  of  a  bill  of  exchange  against  iftbeindoneeor 
the  indorser  *""  ^"^  "^ 

me  inaorser.  ^^  icceptor  to 

Lord  EkUnif  Ch.  J.  before  whom  the  cause  was  tried  at  the  judgment,  and 
Westminster  sittings  after  last  Michaelmas  Term,  nonsuited  the  uo^recd^lS?' 
Plaintiff  under  the  foUowincr  circumstances:  Payment  of  the  bill  him  a  lum  of 

"  •  monev  in  nut 

beingrefiised  when  due,  the  Plaintiff  commenced  actions  against  paJiMt,  ^ 
the  present  Defendant  and  the  acceptor,  and  having  sued  the  t«i^  Ui  iccarity 
latter  to  judgment,  took  out  execution  thereon;  but  although  the  ^^  with^beoc- 
acceptor  had  sufficient  to  answer  the  execution,  the  Plaintiff  at  cqp*i<«  of  •  no- 
bis instance  received  100/.  in  part  payment  of  the  bill,  and  took  heia  ^miiy  ^' 
his  bond  and  warrant  of  attorney  as  a  security  for  the  payment  v^^*^^  ^^L, 
of  the  remainder  by  instalments,  together  with  interest  and  costs,  the  iidona(a;. 
excepting  only  a  nominal  sum,  with  a  view  to  enable  him,  the 
Plaintiff,  to  support  actions  against  the  other  parties  to  the  bill. 
Shepherd  and  Lens^  Seijts.  now  moved  for  a  new  trial,  and  con- 
tended that  the  holder  of  a  bill  of  exchange  after  due  notice  given 
of  non-payment  is  entided  to  sue  all  or  any  of  the  parties  whose 
names  are  on  the  bill ;  and  that  although  he  receive  from  any  one 
of  them  what  may  amount  to  a  satisfiustion  as  againist  him,  yet 
that  the  others  will  not  be  discharged  until  the  whole  amount  of 
the  bill  be  paid ;  as  in  Macdonald  v.  Baoingtofiy  4  Term  Rep.  825. 
where  the  holder  of  a  bill  having  sued  the  acceptor  and  charged 
him  in  execution,  he  was  allowed  tosue  thedrawer  on  the  acceptor 
being  discharged  by  an  insolvent  act ;  and  in  Hcyling  v.  Midhali^ 
2  BL 1235.  where  it  was  laid  down  that  the  holder  after  having 
disdiarged  one  of  the  indorsers,  whom  he  had  taken  in  execution, 

(a)  VideCbfi  V.  Debmh  S  B.  &  P.S6S.  fFUluUl  v.  Mastemum,  2  Campb.  179. 
LaMoH  T.  P^at,  2  Campb.  185.  GouUr.  Bobum,  8  East,  676.  Claridge r. Dalton, 
4  fil  &  Sw  SS6.  tS2.  Fenium  v.  Pocock,  5  Taunt,  192.  Moon  r.  Bowmaker,  7 
TmaU.97.Sawev.raufig,  SB.  &  B.  185.  S44.  Bedfrrd  v.  Dralan,  2  B.  &  A.  210. 
MUma  T.  Anmid;  8  Frice^  521.  580.  Perfect  t.  Mwgnwe,  6  Price,  111. 

by 
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1 800.    ,    by  a  letter  of  lioenoe,  might  sue  o  prior  indorser.    They  insisted 

— *-^ —       that  eaob  of  the  parties  to  the  bill  was  in  the  nature  of  a  co-sure^, 

^^^^^       aod  therefore  nothing  short  of  actual  paymait  by  one  of  them 

DAiiunr.       eonld  be  coaaidered  as  a  satisfaction  in  an  action  against  any  of 

ti»  otberst  and  cited  Dyke  v.  Mercer ^  2  Shaw.  894. 

Lord  ^LDONi  Ch.  J.  It  is  very  clear  that  the  holder  of  a  bill 
BUiy  at  his  election  sue  any  or  aU  the  parties  to  it»  and  that  if 
they  all  become  bankrupt,  he  may  prove  against  the  estates  of 
all,  unless  he  receive  part  of  the  debt  from  any  one.  And  al- 
though the  debt  be  reduced  from  time  to  time  by  dividends,  no 
part  of  the  proof  shall  be  expunged  under  any'of  the  commissions 
till  205.  in  the  pound  have  been  received.  As  long  as  the  holder 
'  is  passive,  all  his  remedies  remain ;  and  if  any  of  the  parties  be 
discharged  by  the  ACt  of  law,  as  by  an  insolvent  debtor's  act, 
that  operation  of  law  shall  not  prejudice  the  holder.  With  re- 
spect to  Ha^ii^g  V.  Abdhallt  it  may  be  observed  that  the  mar- 
ginal abstract  of  that  case  is  incorrect;  for  it  appears  from  the 
IPeport  that  the  person  first  sued  was  a  subsequent  indorser:  had 
the  Plaintiff  first  sued  a  prl<Mr  indorser  and  discharged  him  from 
execution,  it  would  have  aifi>rded  a  sufficient  objec^on  to  an 
action  against  a  subsequent  indorser.  If  a  holder  enter  into  an 
iigreement  with  a  prior  indorser  in  the  morningnotto  sue  him  for 
a  certain  period  of  time,  and  then  oblige  a  subsequent  indorser 
in  the  evening  to  pay  the  debt,  the  latter  must  immediately  resort 
U>  the  very  person  for  payment  to  whom  the  holder  has  pledged 
his  faith  that  he  shall  not  be  sued.  In  the  case  Ex  parte  Smith  (a) 
Lord  JTturlam,  uih^  consulting  with  all  the  Judges,  was  of  opi- 
nion, that  th^  bolder  of  a  bill  by  entering  into  a  composition  with 
^e  acceptor  discharged  the  indorser,  and  acccMrdingly  ordered 
the  proof  against  the  estate  of  the  latter  to  be  expunged,  pror 
ceeding  on  the  ground  of  the  acceptors'  liability  being  varied  by 
the  act  of  the  holder.  We  all  remember  the  case  where  Mr. 
jRkbard  Burke  being  co-surety  for  sn  annuity,  the  grantee  gav^ 
time  to  the  pijncip^J,  and  yet  argued  that  Mr.  Burke  was  not 
Relieved  thereby,  though  the  principal  w&s;  but  it  was  answered 
^at  Ahe  grautee  could  niake  no  demand  upon  the  co-surety,  be- 
cause be  must  by  ap  doing  enforce  a  payment  from  the  principal 
contrary  to  the  agreement.  Here  the  Plaintiff  having  taken  a 
oew  security  from  the  acceptor,  has  discharged  the  Defendant 
HiiATJa  and  Roo&e,  Js.  were  of  the  same  opinion^ 
Shqpherd  wad  Lens  took  nothing  by  tlieir  motion. 

(a)  Co.  fi.  L,  168. 178.    £d.  4.  Waimnjmd  otkert  y.  A.  ChanJtm*  voL  x.  ^  654. 

Williamson 
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1800. 


WiLiJAMfiON  V.  BuTTEaFiELD  and  Anotlier,  Executors  Jmum^ 

q£J.  Bralst. 

i^OVENANT.    The  declaratioD  stated,  that  J.  Braky  in  his  ^^^J^^ 
UfetLme  wa«  possessed  of  acertain  lease  of  certain  marsh  lands  yean,  corenaniL 
and  tenements,  of  which  at  the  time  of  making  the  after-men-  ^  >°*°  >°^ 
tioaed  indenture  there  were  eight  years  then  to  come  and  unex-.  hmWy  proTi^n) 
pired;  that  an  indenture  was  entered  into  between  C.  Williamson  *^*/  ?*«  *o«w 

•       •  016  tmrtntr  thg 

(the  PUintiff)  of  the  first  part,  the  said  J.  Brdley  of  the  second  continuance  of 
part^  and  one  Jl  Morgan,  of  the  tliird  part,  which  after  reciting  2ll^T°  °^*'** 
that  C  Williamson  and  J.  Braley  were  desirous  of  making  some  ton  or  adminia- 
provision  for  the  support  of  Mary  Williamson^  the  wife  oi  James  *^JJ^^^**" 
WiUiamsonf  who  had  left  her  and  gone  abroad  (she  being  the  to  j9.  ;  ^.  after- 
sist^  of  the  said  •/.  JBra&y  and  sister  m  law  of  the  said  C.  WiUiam-  wdt  purchaaed 

•^  toe  reremon  in 

son^)  and  also  for  the  maintenance  and  education  of  her  children  fee  and  died ; 
by  the  said  James  WiUiamson,  and  therefore  diat  C.  Williamson  ^f  ^*^e  toS 
had  offered  and  agreed  to  allow  SOL  per  annum  during  his  life,  of  the  covenant 
and  to  leave  at  his  death  600Z.  for  the  same  purpose,  and  the  in-  dudcfh^MdT 
terest  of  which  should  be  applied  in  lieu  of  the  30/.  j)er  annum,  from  purcbaaing 
and  that  J.  Braky  had  also  agreed  to  allow  202.  per  annum  dur-  tb^r^^ts  ex- 
inst  his  life  in  case  C.  Williamson  the  younger  should  continue  to  ecuton  were  not 
live  with  him  or  be  kept  at  school,  and  found  and  provided  by  coveniunu"    ^ 
him  with  board  and  other  necessaries,  but  if  he  should  cease  to 
live  with  him  and  quit  him  with  his  consent,  then  J.  Braley 
agreed  to  allow  SSl.  per  aimum;  And  reciting  that  C  WiUiam' 
Mm  and  JoknBraley  for  carrying  into  execution  their  intentions^ 
and  securing  payment  of  the  said  sums,  bound  themselves  to  Jl 
Morgan  in  1200/.  with  conditions  to  perform  aU  tlie  covenants 
thereafter  mentioned;  witnessed,  ThatC.  Williamson  covenanted 
with  J,  Morgan  to  perform  bJs  part  of  the  abovementioned 
agreements,  and  that «/.  Morgan  should  receive  the  said  sums 
allowed  by  -C  Williamson  as  aforesaid,  upon  the  trusts  declared 
concerning  the  same  (which  were  adapted  to  carry  into  effect  the 
agreement  above-mentioned;  and  that  Jl  Braley  also  covenant- 
ed with  J.  Morgan  to  perform  his  part  of  the  above-mentioned 
agreement  in  the  same  manner;  And  lastly,  that  it  was  agfeed 
by  alt  the  parties  that  in  case  Mary  Williamson  should  misbehave 
herself  to  the  disapprobation  of  C.  Williamson  and  J,  Braky  iJL 
should  be  lawful  for «/.  Morgan^  his  executors  or  administrators, 
on  tlie  same  being  signified  to  him  by  C  WilliamsonandJ.Braleyj 

to 
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1 800.        to  apply  the  above  sums  for  the  maintenance  of  the  children  only, 

in  such  manner  as  C.  Williamson  and  J,  Braley  should  direct. 

iLuunov  ^^  ^j^^  further  reciting  "  that  it  had  been  agreed  by  and  be- 
BuTTurxELD.  tween  the  said  J".  Braley  and  C  Williamson^  that  in  case  he  the 
said  J.  Braley  should  happen  to  die  during  the  continuance  of  the 
term  of  the  lease^  under  which  the  said  J.  Braley  then  held  the 
marshes  in  the  parish  of  Laindon^  in  the  county  of  Essexj  called 
Bishoj^s  Lands^  that  his  executors  or  administrators  should  im- 
mediately thereupon  deliver  the  possession  thereof^  and  assign  the 
residue  of  such  term  unto  the  said  C.  Williamson^  his  executors, 
administrators  and  assigns,  and  that  from  thenceforth,  he  the  said 
C  Williamson  should  pay  to  the  said  John  Morgan^  his  executors 
or  administrators,  the  further  yearly  sum  of  SO/,  during  the  con- 
tinuance of  the  said  term  upon  the  trusts  therein-before  men- 
tioned, the  said  J.  Braley  did  thereby  covenant  and  agree  to 
and  witli  the  said  C.  Williamson,  that  in  case  of  his  said  dying  as 
aforesaid,  his  executors  or  administrators  should  immediatdy, 
and  he  the  saidCiSraZ^did  thereby  direct  them  to  deliver  imme- 
diate possession  to  the  said  C  Williamson  ofthe  said  marshes,  and 
to  assign  to  him,  his  executors,  administrators,  and  assigns,  the 
lease  under  which  he  held  the  same  for  the  residue  then  to  come 
ofthe  term  thereby  granted ;  and  the  said  C  Williamson  in  consi- 
deration thereof  did  thereby  covenant,  promise  and  agree  to  pay 
or  cause  to  be  paid  unto  the  said «/.  Morgan  the  further  yearly  sum 
of  sol.  of  like  lawful  money  of  Gtrat  Britain  during  the  conti- 
nuance ofthe  said  term  ofthe  said  lease,  to,  for,  and  upon  the  se- 
veral trusts,  intents,  and  purposes  therein  before  mentioned.  And 
it  was  thereby  mutually  agreed  between  the  said  «7.  Braley  and 
C.  Williamson,  that  if  the  said  C  Williamson  should  in  the  life- 
time of  the  said  J.  Braley  purchase  the  said  land,  that  the  said 
«7.  Braley  should  continue  tenant  thereof  during  his  life  at  the 
same  rent  he  then  held  the  same."  The  declaration  then  averred 
the  death  of  J.  Braley,  and  the  appointment  ofthe  Defendants  as 
his  executors,  the  performance  by  C  Williamson  of  his  part  of 
the  covenants,  and  a  demand  made  by  him  upon  the  Defendants 
to  deliver  up  immediate  possession  of,  and  assign  to  him  the  lease 
under  which  they  were  held,  and  a  refusal  by  them  so  to  do. 

Plea,  thatjl  Braley  after  the  making  ofthe  indenture  in  the  de- 
claration mentioned,  and  during  the  continuance  ofthe  said  term, 
purchased  the  reversion  in  fee.  <^  Whereby  the  said  lease  in  the 
said  declaration  mentioned,  then  and  there  became  void,  and  the 

said 
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said  term  thereby  gran  ted»  alftd  in  the  sdid  declaration  mentioned,        1 800. 

tlien  and  there  became,  and  wad  and  Mill  iis  merged,  aurrendered,      

and  extinct  in  law.  And  the  Defendants  as  executors  aforesaid,  ^"^x4MstA 
by  reason  thereof^  could  not  upon  the  death  of  the  said«71  BraUy 
deliver  immediate  possession,  nor  have  they  as  such  executors 
at  any  time  since  been  able  ot  capable  of  deliveting  possession, 
nor  can  they  now  deliver  possession  of  the  said  matshes  and  te- 
nements in  the  said  declaration  mentioned,  or  ass^  the  resL 
due  of  the  said  term  by  the  said  lease  granted  unto,  the  said 
Plaintiff,  his  executors,  administrators^  or  fssigns,  according 
to  the  form  and  efl^t  of  the  said  tndentul^  in  the  said  dedaran 
tion  mentioned,  and  of  the  covenant  of  th^  said  J.  Braky  de- 
ceased, in  that  behalf  made  ab  aforesaid.     And  this,''  Sfc 

To  this  tbere  was  a  general  demurrer  and  joinde^  therein. . 

When  this  case  first  came  before  the  Court,  no  part  of  the  in*- 
deoture  now  set  out  in  the  declaration,  except  the  covenant  of  Ji 
Bralejf  that  bis  executors  should  assign,  appeared  on  the  record. 
The  declaration  then  contained  a  Second  breach,  which  stated 
that  J.  Brakg  in  his  life-time  purchased  the  whole  estate,  where- 
by his  executors  were  unable  to  assign  any  residue  to  the  Plain- 
tiff.   To  this  breach  the  Defendant  had  demurred. 

In  suf^rt  of  which  dertiunerf  Shepherd^  SeryLinlBstMickael' 
mas  term  contended,  that  the  dear  meaning  of  the  covenant  was, 
that  if  the  covenantor  should  happen  to  die  possessed  of  the 
term,  has  executors  should  assign  to  the  Plaintiff;  but  that  as 
the  covenantor  had  purchased  the  reversion  in  fee  in  his  life- 
time, he  did  not  die  possessed  of  the  term,  and  therefore  his 
executors  were  excused;  and  observed,  that  the  words  <Mn 
case  of  his  said  dying  as  afaresaidi^  must  be  construed,  in  case 
of  his  dying  as  mentioned  in  the  former  part  of  the  deed.  He 
cited  Walier  v.  Mentague^  2  Boll.  Bep.  332. 

SetlaUfSer^cafUrd^  insisted,  that  where  a  man  createsacharge 
upon  himself  by  his  own  contract,  nothing  can  relieve  him  from 
it,  much  less  an  act  of  his  owik  He  dted  Sir  A.  Mctyn^s  case, 

5  Cd.  20<  Cro.  EUz.  479.  S.  C.  Paladine  v.  Jane^  Aleyn,  26. 
Earl  if  Chesterfield  t.  Duke  qf  BoUan^  Cam.  627.  Btdlock  v. 
DammiU^  6  Term  Bep.  650.   Brecknock  Companj^f.  i^tckardj 

6  Term  Bep.  750.  Doe.  d.  Mitchenson  v.  Cotter^  8  Term 
Bep.  800. 

T^Cbur/ thinking  the  whole  deed  material  to  the  construotidn 
of  the  covenant  in  question,  ordered  the  parties  to  amend. 

Aceordii^ly,  the  deed  being  set  forth  in  the  declaration,  and 
VOL.  II.  F  the 
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1800.  the  second  breach  and  demurrer  thereto  being  struck  out,  the 
case  now  came  on  to  be  argued  on  the  demurrer  to  the  plea. 
SeUon  in  support  of  that  demurrer.  Thb  is  a  conditional 
covenant,  that  tlie  executors  of  the  covenantor  shall  do  a  cer- 
tain act  in  case  he  die  during  the  continuance  of  the  term  of 
the  lease ;  and  for  the  Defendants  it  is  contended  that  he  did 
not  die  during  the  continuance  of  that  term.  The  word  ^*  term" 
may  be  taken  in  two  senses,  either  as  a  limitation  of  time  for 
which  the  estate  is  to  continue,  or  as  the  estate  itself.  Shepk, 
Touch,  c.  14.  p.  267.  Ed.  1651.  The  former,  however,  is  the 
more  usual  acceptation  of  the  word,  and  the  only  one  to  be 
found  in  most  of  the  law  dictionaries.  In  this  case  the  words 
that  precede  and  follow  it  shew  that  it  was  used  in  the  common 
sense.  Had  the  expressions  been  '^  during  the  term,''  or 
*^  during  the  lease,"  they  might  have  been  considered  as  de- 
scribing the  estate,  but  the  words  ^^  during  the  continuance  of 
the  term  of  the  lease,"  can  bear  no  other  sense  than  during  the 
continuance  of  the  time  which  the  lease  has  to  run.  The  ob- 
ject of  the  covenant  was  to  make  a  provision  for  Mary  WiU 
liamson;  and  C.  Williamson^  in  consideration  of  having  this 
term  assigned  to  him  by  J.  Bralejfs  executors,  undertook  to  al- 
low her  a  certain  suqfi  after  J.  Bralej/s  death  as  long  as  the 
term  lasted.  Now,  if  «7.  Braley  had  it  in  his  power  to  defeat 
.the  covenant,  he  had  it  in  his  power  thereby  to  deprive  Mary 
Williamson  of  the  provision  intended  for  her.  A  stipulation  b 
inserted  in  the  deed  in  the  case  of  C.  Williamson  purchasing 
the  fee  of  these  premises,  that  J.  Braley  shall  continue  to  hold 
them  as  tenant,  but  no  stipulation  is  made  in  case  of  its  being 
purchased  by  J.  Braley;  it  is  therefore  to  be  inferred  that  the 
parties  did  not  intend  that  J.  Braley  should  be  at  liberty  to 
purchase  the  fee.  If  on  the  other  hand  it  be  urged  that  the 
Plaintiff  should  have  provided  for  this  event  by  a  covenant, 
it  may  be  observed,  that  J.  Braley  was  the  covenantor,  and 
that  all  omissions  must  be  taken  most  strongly  against  him. 
(He  was  then  proceeding  to  argue  that  it  was  not  in  the  power 
of  J.  Braley  to  defeat  the  covenant  by  his  own  act,  but  the 
Court  interfered,  and  stopped  Shepherd,  who  was  on  the  other 
side.) 

Lord  Eldon,  Ch.  J.  The  second  point  to  which  my  Bro- 
ther Sellon  was  proceeding,  assumes  the  meaning  of  this  cove- 
nant to  be,  that  if  J.  Braley  should  die  within  the  number  of 
years,  unexpired  at  the  time  when  the  covenant  was  made,  his 

"  executors 
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executors  should  assign  the  residue  to  C  WiUiamson.    On  this        1800. 

head  an  important  question  might  arise,  Whether,  considering      

the  purchase  as  the  act  of  J.  Braley^  he  could  defeat  the  core-    Wiluaimok 
nant  so  understood?  I  should  have  no  difficulty  in  saying  that    BumEnxLo. 
he  oould  not,  because  it  would  be  incompetent  to  him  to  say  * 
that  be  did  not  mean  C  Williamson  to  have  the  benefit  of  so ' 
many  years  as  should  be  unexpired  at  his  death.    The  Court 
can  only  collect  the  meaning  of  the  parties  from  what  is  ex- 
pressed upon  the  deed,  and  the  undertaking  of  the  covenantor  • 
must  be  made  good  accordii^  to  the  terms  of  the  covenant 
If  the  import  of  the  instrument  be,  that  on  the  supposition  of 
the  term  existing  under  the  lease  at  the  time  of  his  death,  then  • 
if  he  so  die  during  the  term  so  existing  under  that  lease,  it  shall 
be  assigned  to  C  WiUiamson^  whatever  may  have  been  the 
meaning  of  the  parties,  the  Court  must  not  indulge  in  conjee- = 
ture,  but  must  put  that  construction  on  the  covenant  which  is 
warranted  by  the  terms  of  the  deed.    It  does  seem  to  me,  how- 
ever, that  the  terms  of  the  instrument  have  done  justice  tothe 
intent  of  the  parties.    J.  Braley  meant,  that  if  he  died  possess- 
ed of  the  term  under  the  lease,  C  Williamson  should  take  the 
residue  of  that  term ;  but  I  find  nothing  in  the  deed  which  calls* 
upon  the  Court  to  say  that  J.  Braleyy  who  was  giving  a  bene-' 
fit  to  the  children  might  not  put  an  end  to  the  term,  and  pro- 
vide for  the  children  in  any  other  way  that  he  pleased.     The 
circumstance  of  C.  Williamson  having  entered  into  a  covenant- 
in  case  of  his  purchasing  the  reversion,  afibrds  strong  ground 
to  infer  that  Braley  did  not  mean  to  bind  himsdf  to  any  thing 
in  case  it  should  be  purchased  by  him.     And  are  we  to  imply 
between  parties  covenanting  with  each  other,  that  their  cove- 
nants were  i&tended  to  extend  to  a  case  nofexpressed  in  terms, 
merely  because  it  is  not  so  expressed  ?    It  is  observable  that 
Bralof  covenants  that  in  case  be  should  die  during  the  conti- 
nuance of  the  term,  his  executors  and  administrators,  who 
would  be  the  persons  representitig  him  in  respect  of  his  inte-* 
rest  in  this  term,  should  assign  the  residue  to  Williamson;  say- 
ing nothing  of  the  heir  upon  whom  the  interest  would  devolve 
in  case  he  should  purchase  the  fee.     The  covenaht  further 
states,  that  the  executors  and  administrators  <^  shall  deliver 
immediate  possession  to  the  said   C  Williamson  of  the  said 
marshes,  and  assign  to  him,  his  heirs,  Sfc.  the  lease  under  which 
he  {Braky)  held  the  same,  for  the  residue  then  to  come  of  the  ^ 
term  thereby  granted."    This  supposes  a  term  and  interest 
subsisting  which  may  be  availably  assigned.    J.  Braley  having 
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a  certfdn  interest  in  the  marshes,  and  it  being  competent  to  him 
to  purchase  the  whole  fee,  C.  WiUiaw^on  covenanted  to  make 
certain  additional  provisions  for  M.  WiUiamson  and  her  chil- 
dren, in  case  the  term  should  be  assigned  to  him,  and  as  long 
as  it  should  last.  He  therefore  has  no  reasonable  cause  of 
complaint^  since  his  obligation  only  arises  from  the  time  of  the. 
term  being  assigned  to  him.  In  fact,  «7.  Braley  seems  to  have 
been  anxious  to  secure  to  himself  the  tenancy  of  the  premises 
at  all  events,  bat  to  have  avoided  saying  that  he  would  not  pur- 
chase a  larger  interest  If  the  parties  to  a  deed  will  not  ex- 
press their  intendons,  the  Court  cannot  by  construction  insert 
a  provision,  however  well  satisfied  they  may  be  that  the  parties 
ought  to  have  provided  for  any  particular  event 

Heath,  J.  I  am  of  the  same  opinion.  In  construing  cove- 
nants the  Court  cannot  extend  them  beyond  their  natural  im- 
port It  has  been  s^  that  the  object  of  the  covenant  was  to 
provide  for  M.  WiUiamton  and  her  children,  and  that  unless 
the  construction  contended  for  by  the  Plaintiff  be  adopted  the 
covenant  will  be  ineffectual.  But  it  appears  to  me  to  have 
beea  lotatter  of  mutual  accommodation.  It  was  agreed,  that 
if  C«  WiUiamson  should  purchase  the  fee,  the  lease  should  be 
continued  to  J.  Braley  during  his  life,  and  that  if  J.  Bralq 
should  die  during  the  continuance  of  the  lease,  the  residue 
should  be  assigned  to  CL  Williamson*  But  it  does  not  appear 
that  he  intended  to  prciclude  himself  from  purchasing  the  re- 
version :  and  it  would  be  strange  to  draw  a  conclusion  to  that 
efl^  firom  the  omission  of  any  covenant  respecting  it  Then 
it  is  argued  that  it  was  not  competent  to  him  to  defeat  his 
covenant  by  hi&  own  act  But  if  a  man  convey  a  defeasible  in- 
terest, there  is  no  reason  why  he  should  not  defeat  that  interest 
Thus,  if  a  rector  of  a  parish  grant  an  annuity  chargeable  on 
his  livings  and  enter  into  no  covenant,  if  he  surrender  his  living 
the  next  day,  the  grantee  will  be  defeated.  That  case  seems 
to  me  similar  to  the  present. 

Rooxx,^  J.    I  am  of  the  same  opinion. 

Judgment  lor  the  Defendants. 
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Martin  v.  Ejbnnedt.  —  * 

Banning  t^.  Febbt. 

^HE  Defendant,  KenneAf^  being  the  printer,  and  Perry  the  if -^.  and  b^ 
^   proprietor  of  a  newspaper  caUed  The  Morning  Chronide,  ^^^^^ 
the  present  Plaintiffs  brought  actions  against  them  tad  Lam-  ttom  for  libek 
bert  the  publisher  for  two  libeUous  advertisements :  MarHh  J2J^^^* 
first  sued  Perry^  the  proprietor,  and  Banning  sued  Kennedy^  in  the  manage- 
the  printers  in  both  these  actions  judgment  was  suflef ed  by  "^l^^^ 
de&ulc;  and  writs  of  inquiry  being  executed,  405.  were  recover-  mne  newsptper, 
ed  in  the  former,  and  5/.  in  the  latter.    Each  of  the  Ramtifft  "^^"^^^ 
then  sued  JLambert  the  publisher,  and  judgment  having  been  theHuneptitiei^ 
suffered  by  default  in  these  actions  also,  and  writs  of  inquiry  JJ^y*]!^^' 
executed,  a  &rthing  only  wa^  given  in  each  case.    After  this  ^om  the  other 
the  present  actions  were  commenced,  Martin  sdng  KenneA/f  ^  1^21^^ 
the  printer,  and  Banning  suing  Perry^  the  proprietor.    The  not  interfere  in 
same  attorney  was  employed  by  the  Pl^tiffs  in  all  the  actions.  to'Ilrt '^  th^ 

BayUyj  Seijt,  on  a  former  day  moved  for  a  rule  calling  oil  Uttter  proceed- 
the  Plaintiff  to  shew  cause  why  the  proceedings  in  these  two  ^'^* 
last  actions  should  not  be  set  aside  with  Costs,  and  cited  Bird  V. 
BandaUy  8  Burr.  1345.  and  1  BL  387.  S.  C. 

The  Court  granted  the  rule  nisi,  but  e^pres^  great  doubts 
respecting  the  success  of  the  application. 

Shepherd^  Serjt.,  now  shewed  cause.  If  the  Flaintifik  in  these 
actions  have  received  that  which  amounts  to  t  satisfaction  in 
law,  the  Defendants  may  put  that  fact  upon  the  record  as  a 
defence :  so  if  two  actions  be  brought  for  the  same  cause,  a 
Defendant  m^y  plead  in  abatement  of^one  that  the  other  is 
pending ;  and  if  the  second  be  brought  after  judgment  obtained 
In  the  first,  that  judgment  may  be  pleaded  in  bar.  But  neither 
of  the  above  cases  affords  any  ground  for  an  application  to 
stay  proceedings  in  a  summary  way.  The  Court  never  inter- 
feres in  that  manner  unless  it  be  to  prevent  an  abuse  of  its  pro- 
cess. Thus,  where  trespass  has  been  committed  by  two,  and 
the  Plaintiff  having  alrLdy  brought  an  action  a^nst  one, 
commences  another  action  against  both,  the  Court  will  inter- 
fere:  not  on  the  ground  of  satisfaction  having  been  received 
by  the  Plainti£^  but  because  one  of  the  Defendants  has  already 
been  sued. 

Baylcy  in  support  of  the  rule.  The  Plaintiffs  having  r^ 
covered  a  complete  satisfaction  for  the  act  of  publication  of 
which  they  now  complun^  the  Court  may  interfere  without 
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1800.        driving  the  Defendants  to  plead  it.     That  the  act  of  publica- 
tion now  complained  of  is  the  same  act  fof  which  the  Plaintifis 
^^  have  already  sued,  appears  both  upon  the  declarations  and  upon 

Kkknkdt.  the  affidavits  in  answer  to  the  rule.  In  the  latter  the  PlaintiiSi 
insist  that  they  have  not  recovered  an  adequate  satisfaction ; 
not  that  any  new  or  distinct  act  of  publication  has  taken  place. 
In  Bird  v.  Randall^  which  was  an  action  on  the  case  for  se- 
ducing a  servant  out  of  the  Plaintiff's  service,  the  Plaintiff 
having  previously  recovered  from  the  servant  the  penalty  in 
which  he  bad  bound  himself  by  articles,  the  Court  held  that 
the  action  could  no^  be  supported ;  and  Lord  Mansfield  in  the 
conclusion  of  his  judgment  said :  ^^  My  Brother  Dennison  sug- 
gests to  me  that  the  Court  would  upon  the  application  of  the 
present  Defendant,  by  way  qf  motion,  have  stayed  the  PlaintiflTs 
proceeding  further  against  him,  upon  the  Defendant's  shew- 
ing them  tiiat  the  Plaintiff  had  actually  received  the  money  re- 
covered by  him  in  his  former  action  against  the  servant."  In 
Com,  Dig,  tit.  Action  (K.  4.)  a  distinction  is  taken  between 
damages  certain  and  uncertain,  and  it  is  there  said  that  in  the 

'  latter  case  a  recovery  and  execution  against  one  of  several  is  a 

bar  to  an  action  against  any  of  the  others ;  as  in  trover  agmnst 
/.  S.  for  the  same  goods  for  which  the  Plaintiff  had  already 
sued  another  to  judgment  and  execution.  Broome  r.  Wbotton, 
Yelv.  67*  Cro.  Jac,  73.  S.  C.  (a);  and  the  same  in  trespass,  Iau- 
daUyr.Pinfbldj  1  Leon.  19.  Anon.  3  Ijeon.  122.  Litt.pl.  376.  (*); 
and  in  Cocke  v.  Jennor,  Hob.  66.  it  was  laid  down,  that  if  several 
Defendants  in  trespass  be  sued  in  several  actions,  though  the 
Plaintiff  make  choice  of  the  best  damage,  yet  when  the  Plaintiff 
hath  taken  one  satisfaction  he  can  take  no  more ;  and  if  he  re- 
quire two,  an  auditd  querela  will  lie.  Now,  wherever  a  par^  is 
entided  to  an  auditd  quereld,  the  Court  will  relieve  in  a  sum- 
mary way. 

Lord  Eldon,  Ch.  J.  Though  every  attempt  to  shorten  litiga- 
tion is  entitied  to  the  favour  of  the  Court,  yet  before  we  stop  a 
party  in  a  regular  course  of  proceeding,  we  ought  to  be  certain 
that  we  shall  not  deprive  him  of  that  justice  which  the  law  au- 
thorizes him  to  seek.  There  are  certainly  many  cases  in  which 
it  is  held  that  a  party  is  not  entitled  to  maintain  different  actions 
for  the  same  cause.  But  the  present  application  in  fact  amounts 
to  this:  the  Defendant,  instead  of  putting  that  upon  the  record 
which  may  or  may  not  be  a  good  defence,  applies  to  the  Court 

(fl)  ^ide  eUam  Morton's  Casey  Cro,  Elbu  S. 

lb)   Vide  iHam  Sir  Humpkrty  Ferrers  tnd  Othcrt  r.  Ardtcr^  Cr:  EUx.  667. 

by 
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by  affidavit  to  compel  the  Plaintiff  to  disclose  the  evidence        1800. 

upon  which  he  means  to  go  to  trial.     In  actions  of  trespass  for      

taking  away  posts,  or  destroying  grass  in  a  field,  where  several  ^"* 

persons  are  concerned,  the  amount  of  the  injury  sustained  is  Kehhkdt, 
ascertained  by  the  very  nature  of  the  act;  and  when  a  compen- 
sation in  damages  has  been  once  received,  the  Court  may  very 
reasonably  prevent  the  Plaintiff  from  seeking  the  same  com- 
})ensation  a  second  time.  In  Bird  v.  Randall  no  summary  ap- 
plication was  either  made  or  granted.  The  test  laid  down  in 
Kitchen  v.  Campbell^  3  Wills.  308.  2  Bl  831.  S.  C.  by  which 
it  may  be  ascertained  where  a  recovery  in  one  action  is  a  bar 
to  another,  is  this,  viz.  where  the  same  evidence  will  support 
both  the  actions.  At  any  rate  the  present  case  differs  ma- 
terially from  all  which  have  been  cited,  because  the  injury  A(me 
is  an  injury  to  character.  Now  character  will  be  affected  ac- 
cording to  the  extent  of  the  circulation  of  the  libel ;  and  the 
injury  may  be  very  different  according  to  the  manner  in  which 
it  is  committed :  the  damage  sustained  will  be  much  varied, 
whether  the  libel  be  published  in  a  coffee-house  at  York  among 
persons  with  whom  it  is  peculiarly  the  interest  of  the  Plaintiff  to 
stand  well  in  point  of  character,  or  in  some  other  place  where  it 
is  of  less  importance.  So  the  person  who  disperses  the  libel  as 
a  mere  agent  and  the  principal  himself  ought  to  suffer  in  very 
different  d^;rees,  because  the  former  is  comparatively  innocent. 
We  must  be  very  sure  of  our  ground  before  we  stop  a  party  in 
this  stage  of  the  proceedings;  since  we  must  do  ii  at  the  peril 
of  being  right,  as  we  thereby  prevent  him  from  producing  any 
evidence  to  shew  that  the  causes  of  action  were  essentially  diffe- 
rent, and  deprive  him  of  his  writ  of  error. 

Heath,  J.  I  am  of  the  same  opinion.  It  is  clear  that  if  a 
satisfaction  has  been  recovered,  the  plaintiff  may  avail  himself  of 
that  circumstance  in  some  way  or  other.  He  may  plead  it  or  give 
it  in  evidence;  or  if  the  satisfaction  has  been  obtained  after  trial, 
perhaps  the  Court  might  interfere  in  a  summary  way,  and  not 
put  the  party  to  his  atiditd  querela.  But  it  was  never  known  that 
because  a  recovery  has  been  had,  the  Court  will  stop  the  pro- 
ceedings in  limine.  Suppose  a  defendant  to  have  taken  the  plmn- 
tiff  *s  receipt,  arid  the  latter  to  declare  for  goods  sold  and  de- 
livered; the  Court  could  not  interfere  to  stay  proceedings,  for 
that  would  be  trying  the  question  in  a  summary  way.  I  only 
understand  Mr.  Justice  Dennison  to  have  said  in  Bird  v.  Ran^ 
dall^  that  if  the  party  has  no  other  remedy  the  Court  will  do 
him  justice. 

ROOKE, 
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1800. 

Martin 

V, 
KyiNXST. 


Feb.  ith. 

The  Court  w91 
not  dischaigea 
defendant  out  of 
custody  on  the 
ground  of  the 
affidarit  of  deli- 
very  of  the  de- 
claration not 
having  been  filed 
within  20  days 
of  the  deliyery, 
if  it  be  by  way 
of  detainer. 


Feb.  4th. 

The  Court  will 
not  allow  non 
assumpsU  and 
alien  enemy  to 
be  pleaded  to- 
gether (a). 


RooKE,  J.  There  is  no  doubt  that  the  Court  in  many  cases 
will  relieve  on  motion,  where  different  actions  are  brought  forthe 
same  cause,  instead  of  putting  the  party  to  plead.  But  this  case 
is  of  a  peculiar  sort,  and  not  like  trespass,  where  the  precise 
injury  is  ascertained  by  the  act  itself.  The  damage  arising  from 
a  libel  depends  much  upon  the  mode  of  its  publication.  The 
cases  cited,  therefore,  do  not  apply. 

Rule  discharged  with  Costs* 


■r^p" 
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Davis  and  Others  v.  Davenpobt. 

,N  a  former  day  Runnin^QHi  Serjt  moved  to  disdoorge  the 
Defendant  in  this  action  out  of  the  custody  of  the  warden 
of  the  Fteet  oa  entering  a  common  appearance.  The  ground  of 
the  application  was,  that  the  affidavit  of  the  delivery  of  the  de- 
claration was  not  filed  in  due  time,  according  to  the  rule  of  £• 
5  JVtU.  &  Mar.  Reg.  9.;  the  declaration  itself  having  been  de- 
livered by  way  of  detainer  on  the  dd  oi  January  as  of  MiehaeU 
ma$  Term,  and  the  affidavit  of  the  delivery  not  having  been 
filed  until  the  2ith  of  that  month,  whereas  by  the  rule  it  is  re- 
quired to  be  filed  within  twenty  days  of  the  delivery. 

The  Court  finding,  upon  inquiry  from  the  officers,  that  in 
practice  the  rule  was  not  held  to  extend  to  the  case  of  a  decla- 
ration delivered  by  way  of  detainer,  refused  a  rule  nisi. 

On  this  day  Bunningicm  mentioned  it  again,  and  cited  ib- 
pa/s  Prac.  C.  B.  689.  and  694.  ed.  4.  and  referred  to  the  case 
q(  Pagar  v.  Hadgely  in  the  former  page : 

But  the  Court  abiding  by  the  opinion  of  the  officers,  be  took 
nothing  by  his  motion. 


mm 


£ 


Thyatt  v.  Young. 

^EST^  Serjt.  shewed  cau$«  against  d  rule  nisi  obtained  on  a 
former  day  for  pleading  die  several  matters  of  non  assump-' 
sit  and  alien  enemy;  and  relied  on  Feron  v.  Laddj  2  Bl.  1326. 
and  Angerstein  v.  Vaughan^  ante^  vol.  i.  p.  222.  in  notis. 

Heywood^  Serjt.  contra^  urged  that  as  the  Defendant  might 
give  in  evidence  under  the  general  issue  that  the  Plaintifi"  was 
alien  enemy^  there  could  be  no  objection  to  allowing  him  to  put 
it  on  record  together  with  non  assumpsit ;  and  compared  the 
plea  of  alien  enemy  to  the  pleas  of  in&ncy  and  coverture. 
But  the  Court  refused  to  allow  the  application. 

Per  Curiam^  Rule  discharged. 

(a).  Vide  WConnM  ▼.  Hector,  jtost,  549.    Stombeek  ▼.  J)e  la  Cour,  10  Seuif  S27. 

Parker 
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Pabeeb  v.  Batus  and  Wife.  Fi^^ 

^^  TTTILLIAM  Baytis  and  Mary  his  wife,  which  said  Mary  is  A.  declared 

^'^     the  administratrix  with  the  will  annexed  of  all  and  sin-  JfJ^I^^^i^ 
gular  the  goods  and  chattels,  rights  and  credits  which  were  of  tnitrizofC.de- 
Bliz.  Stattard  deceased  at  the  time  of  her  death  which  remain  ^JIJ^^^* 
unpaid  and  unsatisfied,  were  attached  to  answer  mito  John  intesute,  po»- 
Parker,  4rc.     For  that  whereas  before  and  at  the  time  of  the  ^^t^^^ 
making  of  the  promise  and  undertaking  of  the  ssid  WiUiam  and  she  held  m  trust 
Mary  his  wife  hereinafter  next  mentioned,  the  said  John  was  S^i^'^^i^X 
beneficially  interested  in  and  entitled  to  a  certain  large  quan-  Tidendsweredue^ 
tity  (that  is  to  say)  583/.  65.  8  A  of  a  certain  stock  or  fund  com-  SJ^ATaTiS**'* 
mooty  called  the  3  per  cent.  Souih  Sea  Annuities^  then  standing  own  ezpence 
and  being  in  the  books  of  the  Sonlh  Sea  Compam/  in  the  name  J^^JSS^to 
of  the  aforesaid  ElizabetA  Stattard  deceased,  to  which  said  Eli-  be  granted  to 
sofidM^r^or^;  deceased  the  said  Man/ the  wife  of  the  sai^  ^^'^kbtoc! 

Ham  was  the  next  of  kin  then  surviving;  on  which  said  stock  or  ud  would  fur- 
fund  certain  dividends  were  then  and  there  due  in  arrear  and  !^^B.uidhis 
unpaid,  to  which  said  dividends  the  said  John  was  also  then  and  wife  to  receive 
there  entitled ;  and  whereas  in  order  to  obtain  payment  of  the  B.^and  his  w^e 
said  dividends  it  became  and  was  necessary,  according  to  the  **  >^h  adminii. 
practice  of  the  said  South  Sea  Cdrnpany^  that  application  for  such  ^o  pay  overTo  A. 
payment  of  the  dividends  which  were  so  in  arrear  should  be  ^  amount  of 
made  by  and  on  the  behalf  of  the  executors  or  administrators  ^ben  received. 
of  the  said  Elizabeth  Stattard  deceased,  in  whose  name  the  said  Hdd^tthe 
stock  or  funds  then  stood  in  the  books  of  the  said  South  Sea  ^ted  was^niuf. 
Cdrnpany,  of  all  which  premises  the  said  WiUiam  and  Mary  his  fident  to  support 
wife  had  due  notice ;  and  thereupon  heretofore,  to  wit,  on,  &c.  Held  aiso^^at 
in  consideration  that  the  said  John,  at  the  special  instance  and  ^  ^^^"'^ 
request  of  them  the  said  WiUiam  and  Mary  his  wife,  had  pro-  of  the  intestate's 
cured  administration  to  be  irranted  to  the  said  Mary  the  wife  of  ®^*^*^  ■*^°" 

.   «  •  t  .      against  B.  ^d 

die  said  WiUiam  as  the  surviving  residuary  Ic^tee  of  the  said  buwifeasadmi. 
Elizabeth  Stattard  deceased,  with  the  will  annexed  of  the  unad-  ni»^»t«  J»«M 

not  be  main- 

ministeved  goods  c^the  said  Elizabeth  StcOtard,  for  the  purpose  tained. 
of  obtaining  by  their  means  and  medium  payment  of  the  said 
dividends  so  in  arrear  as  aforesaid,  unto  and  to  the  use  of  him 
the  said  John,  and  had  agreed  to  bear,  pay,  and  discharge  all 
the  expences  of  obtidningsuch  administration  as  aforesaid,  they 
the  said  Wtttiam  and  Maty  his  wife  so  being  such  administratrix 
as  aforesaid,  undertook  and  then  and  there  faithfully  promised 
the  said  John  that  as  soon  as  the  payment  of  the  dividends  then 
due  and  in  arrear  as  aforesaid  should  be  obtained  by  them,  that 
they  the  said  WiUiam  and  Mary  his  wife,  administratrix  as  afore- 
said, 
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,  1800.        said,  would  pay  the  amount  of  the  said  dividends  to  him  the  said 
~  John  when  they  the  said  William  and  Mary  his  wife,  administra- 

,;.  trix  as  aforesaid,  should  be  thereto  afterwards  requested.     And 

Batus.  the  said  John  avers  that  he  the  said  John  having  at  his  own 
proper  costs  and  charges  so  obtained  and  procured  such  admi- 
nistration to  be  granted  to  the  said  Mary  the  wife  of  the  said 
William  for  the  purpose  of  obtaining  by  the  means  and  medium 
of  him  the  said  William  and  Mary  his  wife,  as  such  administra- 
trix, payment  of  the  said  dividends  so  in  arrear  as  aforesaid  to 
be  made  to  and  to  the  use  of  him  the  said  Jchn^  and  the  said 
Mary^  the  wife  of  the  said  William,  by  and  with  the  consent,  pri- 
vity, and  authority  of  the  said  William,  having  accepted  and 
taken  upon  herself  the  burthen  of  such  administradon  for  the 
purpose  aforesaid,  they  the  said  William  and  Mary  his  wife,  as 
such  administratrix  as  aforesaid,  afterwards  and  after  such  ad- 
ministration was  so  obtained  and  procured  for  and  granted  to 
the  said  Maty  the  wife  of  the  said  William  aforesaid,  to  wit,  on, 
4^c.  at  4*c.  obtained,  procured,  and  received  pajnnent  of  the  said 
dividends  then  due  and  in  arrear  on  the  said  stock  or  fund  as 
aforesaid,  to  a  great  and  considerable  amount,  to  wit,  to  the 
amount  of  500/.  of  lawful  money  of  Great  Britain;  yet  the  said 
William  and  Maty  his  wife,  administratrix  as  aforesaid,  not  re- 
garding, 4*^.  have  not  as  yet  paid  the  amount  of  the  said  dividends 
or  any  part  thereof  to  him  the  said  John,  although  so  to  do  he  the 
said  William  and  Mary  his  wife,so  being  such  administratrix  as 
aforesaid,  were  requested  by  him  the  svXAjohn  afterwards,  to  wit, 
on,  Sfc.  and  often  aft;erwards,  to  wit,  at,  Sfc^  but  have  refused,  S^. 
contrary  to  the  form  and  effect  of  the  said  promise  and  underta* 
king  of  them  the  said  William  and  Mary  bis  wife,  administratrix 
as  aforesaid,  and  in  breach  and  violation  thereof,  to  wit,  at,''  Sfc. 
The  2d  count,  after  stating  that  there  was  a  certain  quantity  of 
South  SeaStock  to  which  the  Plaintiff  was  entitled,  and  that  he  at 
the  request  of  £^//5  and  his  wife  had  at  his  own  expence  procured 
administration  to  be  granted  to  the  wife  of  Baylistor  the  purpose 
of  obtaining  payment  of  the  dividends  by  tlieir  means,  averred, 
that  ^^in  consideration  of  the  premises  last  aforesaid,  and  that  the 
said  John  would  furnish  and  supply  tliem  with  evidence  to  entide 
them  to  payment  of  thedividendsso  due  in  arrear  as  last  aforesaid 
for  the  purpose  last  aforesaid,  they  the  said  William  and  Mary,  as 
administratrix  as  aforesaid,  undertook, "  ^c  as  before.  The  5d 
count  was  on  a  promise  by  ^Hhe  said  William  andilfary  adminis- 
'tratrix  as  aforesaid,"  for  money  had  and  received  "  by  the  said 

Mary, 
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Mtm/^  administratrix  as  aforesaid."   And  tbe  4th  was  on  an  ac-    .     ]  800. 
count  stated  by  the  husband  and  wife  administratrix,  and  tbe  ■ 

promise  was  alleged  to  have  been  made  by  both.  Pawm» 

To  the  three  first  counts  there  was  a  special  demurrer,  assign-  Batlk.  • 
ing  for  causes  <*  that  the  said  John  hath  in  and  by  the  said  three 
first  counts  of  the  said  declaration  declared  against  the  said  Mary 
as  administratrix  with  the  will  annexed  of  all  and  singular  the 
goods  and  chattels,  rights  and  credits  which  were  of  ELizabeth 
Staitard  deceased  at  the  time  of  her  death  remaining  unpaid  and 
unsettled,  for  certain  supposed  causes  of  action  arising  after  the 
deathofthe  saidElizabethSiattardj  and  with  which  thesaidjlfaiy 
is  not  chargeable  as  administratrix  as  aforesaid;  and  also  ibr  that 
no  suflbdent  oonsideratipn  is  laid  or  alleged  for  the  supposed  pro- 
mises and  undertakings  in  tbe  said  first  and  second  counts  of  the 
said  declaration  mentioned ;  and  also  for  that  it  is  not  stated  or 
alleged,  nor  does  it  appear  in  or  by  the  said  third  count  of  the 
said  declaration  that  the  money  therein  mentioned  to  have  been 
had  and  recdived  by  the  said  Maty  as  administratrix  as  aforesaid^ 
to  and  for  the  use  of  the  said  John,  was  had  and  received  by  her 
the  said  Mary  on  her  own  account,  or  ks  administratrix  as  afore- 
said in  right  of  the  said  Elizabeth  Stattard,  nor  whether  the  same 
was  had  and  received  by  the  said  Maty  before  or  after  her  inter- 
marriage with  the  said  William  ;  and  also  for  that  the  said  three 
firstoounts  of  thesaid  declaration  are  in  other  respects  uncertain, 
insu£Bciait  and  informaL''  On  the  last  count  the  Defendant 
tendered  issue. 

Joinder  in  demurrer  and  issue. 

Shepherdy  Serjt,  in  support  of  the  demurrer.  The  Plaintiff 
has  charged  the  husband  and  wife  jointly  on  a  promise  made 
by  the  wife  as  administratrix  after  the  death  of  the  intestate* 
Now  in  such  a  case  the  wife  cannot  be  considered  as  liable  qud 
administratrix,  since  a  right  of  action  can  only  arise  agdnst  her 
in  that  owelty  from  the  liability  of  the  deceased,  on  the  non- 
performance of  his  contracts.  Thus  if  ^.  covenant  that  his  exe- 
cutors shall  within  a  certain  time  after  his  death  pay  money,  or 
do  some  act,  and  they  omit  to  do  so,  an  action  lies  against  the  exe- 
cutors as  such,  not  because  they  have  broken  the  contract,  but  be- 
cause the  testator  has  not  secured  the  performance  of  his  under- 
taking. Theur  failure  after  the  testator's  death  ^ves  the  right  of 
action  against  them  in  the  capacity  in  which  they  are  placed,  but 
the  failure  of  the  testator  is  the  cause  of  that  right  of  action.  This 
appears  fi'om  another  instance ;  where  A.  covenants  for  himself 

and 
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1800.       and  his  executors  that  B.  shall  do  an  act  within  six  mondi*  after 

AJ's  death,  no  action  lies  against  B.  for  not  doing  the  act,  but  it 

^"*      lies  against  the  executors  of  A.  because  B*s  failure  is  not  the 
Batus.       foundation  or  gist  of  the  action,  which  arises  from  the  non^per- 
formance  of  A.*s  contract.     Executors  as  such  are  not  liable  be* 
yond  the  assets,  unless  they  bind  themselves  by  a  personal  con«> 
tract.  The  ground  of  such  a  contract  indeed,  is  their  being  in  the 
situation  of  executors :  but  the  judgment  against  them  wUl  be  £fe 
bonis prcpriiSf  not  de  bonis  teslatoris;  and  in  such  cBseplene  adnd^ 
nistravU  cannot  be  pleaded.  If  then  the  Defendants  here  cannot 
plead  plene  administravit,  and  the  judgment  against  diem  mitst 
be  de  bonis prcpriisj  it  is  clear  that  the  action  is  brought  an  the 
personal  contract  of  Mary  Baylisj  and  not  against  her  qui  admi* 
nistratrix^    All  the  cases  shew  that  where  an  action  is  broi^t 
'against  an  executor  on  promises  made  by  him  after  the  death  of 
the  testator,  he  is  charged  in  his  own  right.     TV^tmifiMv. 
Hawellj  Cro.miz.  91.    Wheeler  v.  Collier^  Cro.  Eliz.  406.  Da^ 
vis  V.  Wright f  1  Fenl,  120.    Scott  v.  Stevens^  1  Sid.  89.  Atfyns 
V.  Hill^  Cowp.  284.  and  Howies  v.  SaunderSy  Catep.  289.  But  if 
it  appear  that  the  present  action  is  brought  on  the  personal  con-^ 
tract  of  Mary  Baylisy  then  it  is  clear  that  no  action  can  be  main- 
tained against  husband  and  wife,  on  a  promise  of  the  wife  aflet 
marriage.     Indeed  the  hust>and  is  never  liable  on  a  contract 
inade  by  the  wife  during  coverture,  but  where  that  contract  ii 
considered  as  having  been  entered  into  by  her  as  his  ^etit.  And 
this  is  the  reason  of  his  being  diarged  for  necessaries  porchased 
by  her.    Manby  v.  Scotly  1  Lev.  4.  and  Bac.  Abr.  Sarm  and 
Femcy  H.  where  the  opinion  of  Haky  Ch.  Bafon,  on  that  case  is 
stated  at  length.    With  respect  to  the  third  count,  the  Plaintiff 
has  declared  against  Jlfary  Baylisin  her  own  right,  faavii^  merely 
styled  her  *^  administratrix  as  aforesaid,-'  but  not  alleged  that  she 
was  indebted  or  promised  '^  as  administratrix  as  aforesaid.**    If 
therefore  the  other  counts  are  against  her  in  her  capacity  of  ad- 
ministratrix, this  is  a  misjoinder  of  action.    IndeeOy  money  had 
and  received  can  only  be  maintained  against  her  in  het  personal 
character.  Rose  v.  Boxlery  I  H.  Bl.  108.    If  therefore  there  can 
be  judgment  de  bonis  testatoris  on  the  other  county  Still  on  tills 
4^unt  the  judgment  must  be  de  bonis  propriis. 

Vaughany  Seij t  contrd.  It  is  a  rule  that  the  hiisbafld  imst  b^ 
joined  in  all  cases  where  the  cause  of  action  would  sutvive  agalfist 
the  wife.  Although  the  Plaintiff  might  perhaps  in  this  case  have 
declared  against  the  husband  as  upon  a  personal  contract,  yet  he 

was 
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was  at  liberty  to  pursue  bb  remedy  against  the  wife  as  admini-        1800. 

stratrixy  and  to  make  her  a  co-defendant  The  only  objection  in      " 

Hawkes  v.  Saunders  was,  that  the  Defendant  was  charged  per-  "** 

sonally,  and  it  seems  to  have  been  admitted  that  if  the  action  had  BArtu. 
been  brought  against  him  in  his  representative  capacity  it  might 
have  been  maintained.  Lord  Manffield  there  says :  <<  An  exe- 
cutor who  has  received  assets  is  under  every  kind  of  obligation 
to  pay  a  legacy ;  he  receives  the  money  as  a  trust  or  deposit  to 
the  use  of  the  legatee :''  So  here  the  wife  having  in  the  cha- 
racter of  administratrix  received  a  sum  of  money  which  be^ 
longed  td  the  Plainti£^  she  is  under  every  kind  of  obligation 
to  pay  it  over.  The  contract  in  tliis  case  had  its  inception  in  the 
life-time  of  the  intestate,  though  it  was  not  complete  till  after 
ber  deathi  and  in  that  respect  is  not  unlike  the  case  of  a  cove- 
nant by  the  testator  and  a  breach  by  the  executor.  The  ground 
of  action  in  Bann  v.  Hughes  (a),  7  Bro.  Pari.  Cas.  550.  was  a 
promise  by  the  administratrix  to  pay  the  debt  of  her  intestate ; 
and  it  may  be  collected  from  that  case  that  if  the  judgment  had 
been  de  bonis  testatoris  it  would  have  been  good,  but  that  a 
judgment  de  bonis propriis  was  not  warranted  by  such  a  promise. 
Admitting  the  third  count  to  be  bad,  the  Plaintiff  is  entitled 
to  judgment  on  the  two  former  counts :  and  even  if  it  amount  to 
a  misjoinder  of  action,  the  Court  will  give  the  Plaintiff  leave  to 
amend  by  striking  out  tiie  last  count,  as  in  Jennings  v.  Newman, 
4  Term  Rep.  347* ;  or  the  same  thing  may  be  done  by  entering  a 
nolle  prosequi  s  for  it  has  lately  been  held  that  a  noUe  prosequi 
may  be  entered  after  demurrer  joined.    Miliiken  v.  Fox  {b\ 

Lord  ELnoN,  Ch.  J.  The  facts  of  this  case  are,  that  the 
Plaintiff  being  entitied  to  a  certain  sum  of  Sper  cent.  South  Sea 
Annuities  standing  in  the  name  (X  Elizabeth  Stattardy  and  also  to 
the  dividends  which  had  accrued  during  her  life,  was  desirous  of 
obtaining  possession  of  them  through  the  medium  of  an  admini- 
stration. The  consideratioafor  the  promise  stated  In  the  declara- 
tion is,  that  the  Plaintiff  undertook  to  procure  administration  to 
Mary  Big/lis  as  next  of  kin,  at  his  own  expence,  and  also  to  pro- 
cure evidence  by  which  she  should  be  enabled  to  receive  the  divi- 
dends. Buttliisaffi)rds  no  consideration  fi)r  the  promise.  Though 
Maay  Baj/Us  was  next  of  kin,  it  does  not  appear  that  she  was  to 
derive  any  peculiar  benefit  from  taking  out  administration,  and 
if  the  Plaintiff  was  desirous  of  placing  some  person  between  him- 
self and  the  South  Sea  Companyy  it  is  very  obvious  that  he  ought 


(a)  See  lbs  «tM  with  the  o|»nioB  of  the  Jndgoi  at  kpgth,  7  7.  IL  S50.  a.  (a). 
(6)  JMCj  toL  I.  p.  157. 

to 
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1800.        to  pay  all  the  expences  attending  that  transaction.     Whatever 

dividends  had  been  received  by  the  intestate  in  her  life-time  were 

*r**  P**"^  ^^  ^^  general  funds;  and  with  respect  td  them  the  Plaintiff 
Batlu.  is  entitled  td  demand  payment  out  of  die  assets  either  as  a  spe- 
cialty or  simple  contract  creditor,  according  as  he  may  be  pos- 
sessed of  security  or  not  But  the  present  action  seeks  a  judg- 
ment de  boms  iniesiati,  on  the  receipt  of  a  sum  of  money  by  the 
Defendants  after  the  death  of  the  intestate.  The  question  is, 
whether  Mary  Baylis  who  appears  on  this  record  rather  incite 
character  of  trustee  than  in  any  other  character  (for  the  atodc 
is  not  assets),  has  so  much  relation  to  the  inte3tate  that  her  per- 
sonal act  of  receiving  this  money,  though  as  a  trustee  shall  give 
a  general  remedy  to  the  cestty  que  trust  against  all  the  assets  of 
the  intestate  in  common  with  the  simple  contract  and  spedalty 
creditors?  Not  doubting  that  the  Plaintiff  has  abundance  of 
remedies,  I  am  of  opinion  that  he  is  not  entided  to  charge  the 
assets  of  the  intestate  with  a  demand  founded  on  the  receipt  of 
that  which  never  was  a  part  of  the  intestate^s  estate. 

Heath,  J.  It  seems  admitted,  that  judgment  must  be  given . 
de  bonis  intestizti  in  this  case  in  the  first  instance.  But  there  has 
been  no  de&ult  on  the  part  of  the  intestate.  Tie  receipt  of 
dividends  after  the  death  of  the  intestate  is  the  cause  of  action; 
and  the  promise  otMary  Baylis  is  in  consequence  of  that  receipt 
This  promise  will  not  bind  her  husband.  And  as  the  money 
never  was  assets  for  payment  of  debts,  non-payment  in  this  case 
cannot  bind  the  estate  of  the  deceased. 

UooKE,  J.     I  am  of  the  same  opinion. 

Judgment  for  the  Defendant. 


•F<*.  *th.  Bishop  v.  Young. 


Debt 


>bt  lies  by  the  .ir|EBT  on  a  promissory  note.  The  first  count  of  the  declara- 

payee  againtt  the     WW  i-»        t  • 

maker  of  a  pro-  tiou  was;  ^'  For  that  whereas  the  Defendant  on  4*c.  at  4r. 

"raB^to^te**"  ™*^®  ^*^  certain  note  in  writing  commonly  called  a  promissory 
for  value  re-  note  with  his  owu  proper  hand  thereunto  subscribed  bearing  date 
cdTcd  (o).         ijjg  same  day  and  year  aforesaid ;  and  then  and  there  delivered  the 

said  note  to  the  Plaintiff  by  which  said  note  the  Defendant  one 
month  after  date  promised  to  pay  to  the  Plaintiff  or  order  6Z.  value 
received  in  goods  by  him  the  Defendant,  by  reason  whereof  and 
by  force  of  the  statuteinthat  case  made  and  provided  the  Defend- 
ant became  liable  td  pay  to  the  Plaintiff  the  said  sum  of  moneyin 

(a)   Vide  Laxton  v.  Peai,  2  Campb.  185.    BriUv.  Nedg,  3B.&A,  806.    PtvUy 
T.  Henbrey,  I  B.&O.  674.    StraUon  ▼.  HUi,  3  Pricey  863. 

the 
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the  said  note  mentioned,  whereby  an  action  hath  accrued,**  S^c.        1800. 

There  were  other  counts  in  debt  for  money  lent,  money  had  and      

received,  and  an  account  stated,  and  the  common  conclusion.  Bimot 

To  the  first  count  there  was  a  special  demurrer,  but  as  the       Touko. 
cause  assigned  was  afterwards  removed  by  an  amendment,  the 
case  was  now  argued  as  upon  a  general  demurrer. 

Mcanhall^  Seijt  in  support  of  the  demurrer.  The  question  is, 
whether  debt  will  lie  by  the  payee  of  a  promissory  note  against 
th#drawer  ?  The  court  will  not  incline  to  encourage  the  prac- 
tice of  bringing  debt  upon  simple  contract,  since  that  practice 
subjects  the  Defendant  to  serious  inconvenience.  In  case  he 
soflfer  judgment  by  default  he  is  liable  to  execution  for  whatever 
sum  the  Plaintiff  may  chuse  to  lay  in  the  declaration ;  and  he 
has  no  other  mode  of  preventing  that  execution  than  by  plead- 
ii^  and  going  down  to  trial.  The  question  on  this  demurrer  was 
expressly  decided  in  Welch  v.  Craig^  8  ImM.  S7S. ;  1  Sir.  680. 
S.  C«  where  the  Court  were  clearly  of  opinion  that  no  action  of 
debt  would  lie  on  a  promissory  note. 

Ba^Lq^  Seijt.  contri.  It  is  a  general  principle  that  where  a 
man  easters  into  a  contract  on  a  sufficient  consideration  for  the 
payment  of  a  sum  of  money,  the  party  with  whom  the  contract 
was  made  may  maintain  an  action  of  debt  thereon.  On  this 
principle  it  is,  that  actions  on  simple  contract  or  on  specialty 
equally  proceed.  Lord  Chief  Baron  Comyns  introduces  his 
title  oilkbt  on  Contract  by  saying  <'  Debt  lies  upon  every  ex- 
press contract  to  pay  a  sum  certain.**  Com.  Z)ig. ,tit.  Debt  (A.  8.) 
And  if  debt  cannot  be  maintained  by  the  payee  of  a  promissory 
note  against  the  maker,  it  certainly  is  the  only  case  of  an  express 
contract  where  it  cannot  To  found  the  action  of  debt  there 
must  indeed  be  a  sufficient  consideration.  In  some  cases  the 
consideration  must  be  averred,  in  others  it  is  implied  from  the 
instrumentitself.  In  simple  contract,  generally  speaking,  it  must 
be  averred,  and  in  that  respect  there  is  no  distinction  between 
debt  and  assumpsit:  whether  the  averment  be  necessary  or  not, 
depends  upon  Uie  nature  of  the  contract,  not  upon  the  form  of 
action.  Where  the  contract  is  founded  on  specialty  the  consi- 
deradonls  implied;  therefore  in  covenant  for  payment  of  a  sum 
certain,  or  in  debt  on  bond,  the  consideration  need  not  be 
averred.  There  are  certain  privileges  peculiar  to  a  bill  of  ex- 
change: 1st,  although  achose  in  action  itmaybeassigned,and  the 
assignee  may  maintain  an  action  thereon  ;2dly,  though  a  simple 
contract,  the  consideration  is  implied  from  the  nature  of  the  instru- 
ment 
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ft 

1 800.        ment.  Even  in  assumpsit  therefore  on  a  bill  of  exchange  the  coi^ 
sideration  is  never  stated.  It  appears  from  the  cases  of  Clerke  v. 

Bi«iop        MarHn^  2  Ld.  Rmfm.  757.  and  Potter  v.  Pearson,  2  Ld.  Rtym. 

YoDirc.  759.  which  were  before  the  statute  3  &  4  Ann.  c.  9.,  that  the 
only  objection  then  made  to  declaring  upon  a  promissory  note 
was,  that  they  did  not  imply  a  consideration  though  hills  of 
exchange  did.  Then  came  the  statute  o(  Anne/  the  e£bct  of 
which  was  to  put  promissory  notes  upon  the  same  footing  with 
bills  of  exchange.  The  case  of  Sumball  v.  Ball,  10  Jdod,  3& 
came  before  the  Court  soon  after  the  passing  of  that  statutes  That 
was  debt  upon  a  promissory  note,  no  objection  was  taken  to  the 
form  of  thie  action,  and  the  Plaintiff  was  allowed  to  neoo^Fer. 
And  in  1  Mod.  Entr.  312.  ji^  13.  (a)  it  is  ^aid,  <^Ia  an  actioii 
of  debt  on  a  promissory  note,  the  Defendant  demurred  (o  the 
declaration,  and  the  question  was,  whether  an  actioB  of  debt 
would  He?  it  was  said,  that  it  would  not  Ke  against  the  itidorser, 
but  that  it  would  lie  against  the  drawer.''  With  respM^  tatbe 
case  of  fVelck  v.  Craigy  it  is  not  expressly  stated  in  either  of 
the  reports,  against  which  of  the  parties  to  the  Bote  the  action 
was  brought.  But  it  may  be  observed,  that  the  eowasoi  ia 
support  of  the  demurrer  insisted  on  this  distinctiel^  that  debt 
would  not  lie  against  the  indorser,  though  it  would  agaiAst  the 
drawer;  which  shews  that  die  action  in  that  tiase  wHs  liot 
brought  against  the  maker,  and  affords  ground  to  infer  the 
prevailing  opinion  of  the  time,  that  if  it  had  be6a  brought 
against  him  it  might  have  been  supported^  The  iindertakiiq^ 
of  the  maker  differs  substantially  ^om  that  of  the  iikfei^i" ; 
since  the  former  undei:takes  to  pay  absolutely,  whereas  ibc 
latter  only  undertakes  to  pay  upon  the  defeult  of  ike  Butker. 
Between  the  payee  and  the  maker,  there  is  a  priviQr  of  con- 
tract :  and  the  ground  on  which  it  was  held  in  Anon^  HariL 
485^  that  d^  would  not  lie  against  the  atceptbif  of  a  hiU  of  ex- 
obange^  waS|  that  his  contract  was  collateral;  adwt(iii|[p  that  it 
woiild  tie  against  the  drawer.  The  ca^  of  Rudder  t.  Prioe^ 
1  H.  BL  547.  was  debt  on  a  promissory  note  payable  hf  inatal* 
ments,  and  the  declaration  was  dei^urred  to  by  Mr,  Je^ce  ZdiW' 
renccs  then  at  the  bar^  because  it  appeared  that  the  hi^  itisialment 
was  notdue^    But  neither  at  the  bar  of  o&  the  bench  was  il  oh* 

(fl)  In  tlie  same  page,  liowevcr,  pi.  1 4.  it  said  "  an  action  o^  debt  was  nerer  knowfi  to 

it  #iNMrt«V  tbal  the  words  6i  flie  statute </  b«  bfV>ught  on  a  billof  anfan^or  lioin** 

3  AwM  are,  that  the  party  <*  shall  recover  though  it  is  admitted  in  the  nprnr^fwcirwii 

ddfiuigest  &c.  which  shews  that  an  action  of  that  indelntaim  asmmpsU  wiU  lie  on  t'oote, 

d«bl  win  ooilie^  bMausedamagetare  irever  far  in  mmh  ctse  tlie  Fkifaitf  ai^  i^covW 

recoveced  in  debt.*'-— And  iu  pL  15.  it  is  in  damages. 

jectw) 
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jccted  that  debt  was  not  the  proper  form  of  action,  though  that        1600. 

objection,  had  it  been  thought  maintainable,  would  have  horded       ' 

€Ui  obvious  and  easy  answer  to  the  Plaintiff's  demand.  A  prece-  "^ 

dent  of  a  declaration  in  debt  against  the  maker  of  a  promissory        Youwo. 

note  is  to  be  found  in  Margan^s  Fade  Mecum,  458.  The  practice 

of  dispensing  with  a  writ  of  inquiry  in  actions  o{  assumpsit,  both 

on  bills  and  notes,  shews  that  no  objection  can  be  raised  to  this 

form  of  action  on  the  ground  of  the  Defendant  being  deprived 

of  the  boiefit  of  a  writ  of  inquiry  where  judgment  has  gone 

by  de&ult 

Cur.  adv.  vuU. 
On  this  day  the  opinion  q(  the  Court  was  delivered  by 
Lord  Eldon,  Ch.  J.    The  question  in  this  case  is.   Whether 
an  action  of  debt  will  lie  on  such  a  promissory  note  as  is  stated  in 
this  declaration,  and  between  suchpartiesas  the  Plain  tiff  and  De- 
fendant in  this  suit  ?     The  Defendant,  by  the  tenor  of  that  note, 
one  month  after  date  promised  to  pay  to  the  Plaintiff,  or  order,  8/« 
value  received  in  goods  by  him  the  Defendant;  and  it  is  averred 
that  the  note  so  made  was  delivered  to  the  Plaintiff,  being  first 
signed  by  the  Defendant.  This  is  a  note,  therefore,  with  a  con- 
sideration apparent  upon  the  face  of  it,  and  the  action  of  debt  is 
broughtbydiMe payee  of  thatnoteagainst  the  person  whomadeand 
signed  it;  not  by  the  indorsee  against  the  maker  or  the  indorser. 
It  was  insisted  for  the  Defendant,  that  under  these  circumstances 
the  action  of  debt  would  not  lie,  and  several  cases  were  cited  in 
support  of  that  proposition.  The  case  particularly  relied  upon  was 
Weldi  V.  Craig  reported  in  1  Sir.  680.  and  in  8  Mod.  373.  Jn  the 
former  report  it  is  laid  down  generally,  that  before  the  statute  no 
action  lay  upon  die  note  as  a  note,  nor  did  an  action  of  indebi^ 
tatus  assumpsit  lie  upon  a  bill  of  exchange.     I  say,  that  it  is  there 
laid  down  generally ;  for  it  is  not  stated  between  what  parties  to 
the  bill  the  action  is  supposed  to  arise.     The  report  then  pro- 
ceeds, '^  the  only  remedy  given  upon  the  note  by  the  statute  is 
the  same  that  was  before  on  an  inland  bill  of  exchange."     The 
inference  therefore  is,  that  debt  would  not  lie  on  an  inland  bill  of 
exchange*  From  this  case,  as  reported,  we  are  not  able  to  collect 
who  the  person  was  that  brought  the  action,  whether  the  payee 
or  th^  indorsee,  nor  against  whom  the  action  was  brought,  whe- 
ther the  maker  or  the  indorser.    The  doctrine  is  laid  down  with- 
out any  circumstances  enabling  us  to  make  a  proper  application 
of  the  case,  and  the  conclusion  which  results  from  the  reasoning 
VOL.  II.  G  there 
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9900.        {here  used  is,  rti»t  an  ftctionofdebt  will  not  Heonia  (irdmisMiy 

"~^  note  between  any  parties,  whether  there  be  an  appfLvent  oontt- 

p.  deration  or  not.    But  it  is  impossible  to  read  the  report  of  (Ik 

YovM.       same  case  in  8  Mod.  without  perceiving  that  we  should  be  in  great 

danger  of  applying  the  case^too  geneltdly  if  we  were  to  held  it  as 

clear  law, that  without  any  exception  an  mdebitaius  a&nmgmtvfSl 

not  lie  on  a  foreign  bill,  an  inland  bill,  or  a  promisMnry  mile,  in 

8  Mod.  it  was  argued  by  the  counsel,  that  debt  w4mM  wit  fie 

against  the  indorser,  but  ttmt  it  woiild  lie  Agahist  Che  draUHflr. 

We  shall  see  presently  whether  there  is  any  ground  In^die  pritl- 

-  ciples  of  tlie  action  of  debt  for  that  distinction.  In  that  veiy  ar- 
gumenlt  die  reason  given  why  a  general  indebHetus  itsHMipaft^wiU 

'not  lie  on  a  promissory  note,  is,,^  *»ant'(^a  ixmsidet^Mam.  The 
Court  are  said  to  have  been  *<  clearly  of  opinion  dMt>iio*abtioii  ef 
debt  would  lie  on  a  promissory  note  declaring  thereoiiy'^fBid  Afljr 
use^hese  expressions,  ^  by  the  custom  of  merchants  no' 
was  giv^n  on  foreign  ImUs  of  exdiange,but'by  actibn^OB* 

die  statute  9  4r  10  W.  S.  c.  17.  has  given  the  «ame  Mtnedy  io 

'inland  bills,  and  the  S  &  4  Anne  to  promissory  noCas^  ^lili  Mr- 
bitattts  assumpsit  will  not  lie  on  a  biU  of  exchange.''  Acux^rtli^lD 

'{his  report  the  Plaintiff  had  leave  to  discontinue ;  It  is  themfcit 
impossible  for  us  to  obtain  a  sight  of  the  record  and  €iatisfy^Oir- 

'Selves,  whether  the  action  was  brouf^ht  by  the  pfiy6e«iig&itMt3liie 

^maker,  or  by  any  other  person  standing  in  any  other  reiiitiM,4ir 
whether  there  was  any  apparent  consideration  on  the  doe  irfihe 

'note.  But  it  is  observable  on  the  two-reports  tfikeh  togidtber,*lhtt 
the  reason  for  holding  that  debt  would  not  lie,  waavj^yim^i^  ^ 

%e  analogy  of  promissory  notes  to  inland  and 'ibr«$^i^b4f 
exchange.  If,  therefore,  it  be  true  that  an  action  of  Aebt  bMiigkt 
by  the  payee  of  an  inland  or  foreign  bill  bfexchangetfgakisttlle 

'dmwer  of  such  bill,  will  lie,  it  will  remain  to  be  conaldiered  whe- 
ther the  analogy  will  not  require  us  to  hold  in  the  ctteof  a  pro- 

'missory  note  having  an  apparent  consideration,  fliattm  aolieti^ 
debt  will  lie  if  brought  by  the  payee  of  such  note  again^  die  me- 

'ker.  The  casein  IXznfr^^ seems  to  open  the  principtes-Ou  wMch 

^this  case  must  be  decided.  Hie  efi^t  of  that  case  and  <lf  JRnMdn 
V.  Garret f  Skin.  S98.  are  very  accurately  expressed  in  Cdm.  J9%. 
tit.  Debt  (B).  Lord  Chief  Baron  Cm^  after  havings aiod  thtt 
d^bt  lies  upon  every  express  contract  to  pay  a  sum  eertni  (a), 

'^d  also,^at  it  lies,  though  there  be  only  an  imi^ied  oMamtt^ 

(a)  Tit.  Debt  (A.  8.).  (b)  IbUL  (A.  9.). 

tbos 
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ffaiisstfttesliiepruiciples  of  chese  cases:  '<  So  debt  does  notli^        13PQ. 
upon  a  bill  cyf  ^eixobaDge  against  the  acceptor ;  for  the  aco^tanqe  - 

faiads  him  by  the  custom  of  merchants,  but  does  not  raise  a  dutyt  '  "^^ 
£.  Hard.  4p65«  So  it  does  not  lie  upon  a  note  to  pay».  vitbo^  Xopiia. 
CTfiaideration ;  though  alleged  that  it  binds  by  custom,  R.  Skwt^ 
-396.^  The  case  in  Hardres  was  debt  against  the  acc^tor  of  # 
:bill :  and  ihe  Couft  in  declaring  their  opinion,  that  the  uddo^^ 
4riH  Aot  lie,  say:  Hie  aocq>tance  does  not  create  a  duty,  no 
JBore'thin  «  promise  made  by  a  stranger  to  pay  4<c.  tf  (be  creditor 
will  forbev  his  d^t  And  be  that  diew  the.bill  continues  debtor 
notwftfasteiMfing  the  acceptance,  which  makes  the  accq>tor  lii^ 
to pajfit*  As.tfae.ireasoning,  therefore,  stated  in  this  case  agaiq$( 
•the  lirixlitgr  of  itbe  acc^tor  in  an  action  of  debt,  is  this,  jiamelyt 
ibat  his  situatioiLis  analogous  .to  that  of  a  person  who  takes  upoii 
4iiinap]f  an  ofaligalbn  to  pay  that  whidi  is  not  his  debt,  but  Ib^ 
debt  of  anodic,  it  is  clear,  that  the  Court  considered  the  dr^w^ 
iiiaiself  as  owing  the  debtor  duty,  though  no  debtor  duty  ,wei» 
faiscd  against  the  aooqptor.  Looking  at  the  effect  of  a  bill  of 
^eicfaange,  kaeems  very  reasonable  to  hold,  that  altbou^.the 
•oeeptoriie  primarily  liable,  yet  that  he  is  not  liable  for  his  own 
debt,  botlbr  that  of  another.  The  drawer  holds  thedebt;  and 
if  the  drupee  reffise  to  accept,  an  action  may  be  immediately 
bioi^t  against  the  drawer  (a).  If  the  drawer  does  accept,  the 
tmaaaqtion  ooMiuiatS'to  no  more  than  an  undertaking  on  bis  .part 
'to  pay  the  debt  of  the  drawer,  and  on  the  part  of  the  holder  to 
resort  f»  the  acceptor,  'to  be  paid  out  of  the  effects  of  the  drawer 
•in  his  hands  before  he  resorts  to  the  drawer  himself.  With 
lespeetto-piomissovy  notes  the  books  say,  that  when  they  are  inr 
doned  by  fhepayee,  they  itsemUe  bills  of  exchange.  But  this  is 
nidier  inaocarotewith  rdferenceto  thecaJsebeforeus.  For  though 
die  pikyee^  by  mdcing  himself  an  indorser,  assumes  the  character 
€if  drawer,  and  the  maker  assumes  that  of  an  acceptor  to  certain 
purposes  yet  with  r^jspect  to  the  question,  Who  owes  the  debt? 
wbere  ihefe'is  an  apparent  consideration,  the  person  who  owes 
Ae  debt  is  still  the  maker  of  the  note,  as  well  as  the  drawer  of  the 
Mi  of  exdumge.  -Here,  therefore.  Lord  Coke's  maxim  may  very 
properiy-tie  ttpplied  tudbtm  simile  est  idem.  Agreeable  to  this  is 
Har^scasej  Salk.  23.  where  it  is  said  iheXindMtatus assumpsit 
win  not  fie  against  the  acceptor  of  a  bill  of  exchange,  for  his 
acceptance  is. but  a  collateral  engagement,  but  that  it  will 
lie   against  the  drawer,   for  he  is  really  a  debtor  by  the 

(a)  Macariy  t.  Brawn   2  Sir,  949.    S  WUs,  17  S.  C.  Bnghl  v.  Farrier,  BulL  N, 
P.  «69.     ^afard  v.  Mayor,  Doug,  64.    Sudman  v.  Gooch,  £fj).  N.  P.  Cos,  6. 

G  2  receipt 
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1800.        receipt  of  the  money.  So  also  in  Hodges  v.  Steward^  Slrnm.  346. 

-~ '-       it  is  allowed  by  the  Court  that  debt  will  lie  against  the  drawer  of  a 

BuRor        i^m  of  exchange  for  value  received ;  and  the  reason  given  is,  ^  bot 
Tonio.        this  is  for  the  apparent  consideration.''  Now,  in  point  of  fact,  has 
not  this  principle  been  applied  to  promissory  notes  where  there 
has  been  an  apparent  consideration  ?    In  Bumbali  v.  Ball  the 
Plaintiff  was  allowed  to  recover  in  debt  on  a'note  which  from  its 
tetior  was  clearly  a  promissory  note  within  the  statute,     faideed, 
if  it  be  tme  that  an  action  of  debt  will  lie  against  the  drawer  of 
a  bill  of  exchange  in  favour  of  the  payee,  it  seems  to  me  to  be 
the  necessary  etkct  of  the  statute  of  Anne^  which  puts  notes  on 
the  same  footing  with  bills  of  exchange,  diat  debt  may  be  maiit> 
tained  by  the  payee  of  a  promissory  note  against  the  maker. 
That  statute  makes  a  distinction  between  the  remedies  which  it 
gives  to  tl)e  payees  and  the  indorsees;  it  enacts,  that  the  payee 
may  maintain  an  action  upon  the  note  in  the  same  nuumer  as  be 
might  do  upon  any  inland  bill  of  exchange  againi^  tbe  perMft 
who  signed  the  same,  and  that  the  indorsee  may  mMQtain  his 
action  either  against  the  person  who  signs  such  notie  or  against 
any  of  the  persons  who  indorse  the  same,  in  like  manner  as  ia 
cases  of  inland  bills  of  exchange.     If,  therefore,  he  to  whom  a 
bill  of  exchange  for  value  expressed  is  made  payable,  may  bring 
an  action  of  debt  against  the  person  who  signed  it,  it  foUows 
from  the  very  words  of  the  statute,  that  he  to  whom  a  promis- 
-sory  note,  having  an  apparent  consideration,  is  made  payable^ 
may  have  thesame  remedy  of  debtagaiust  the  person  who  signed 
such  note.  I  take  no  further  notice  of  the  case  of  Rudderv.  Pricey 
than  to  observe,  that  though  it  was  argued  for  the  Defendant  by 
a  person  of  great  abilities,  it  did  not  occur  either  to  him  or  to 
^e  Court,  to  observe  that,  whether  the  instalments  on  the  note 
were  due  of  not,  still  the  form  of  the  action  was  misconceived. 
Under  these  circumstances,  the  Court  is  of  opinion,  that  in 
this  particular  case  the  action  of  debt  may  be  maintained.  We 
do  not  say  how  the  case  would  stand  if  the  action  were  brought 
by  any  other  person  than  he  to  whom  the  note  was  originally 
given,  or  against  any  other  person  than  him  by  whom  it  was 
signed  and  made,  or  if  the  note  itself  did  not  express  a  con- 
sideration upon  the  face  of  it. 

Per  Curiam^  Judgment  for  the  PlaintiC 


Laing 
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Laino  v.  Kaine,  One,  <Sxr.  /V6.5th. 

JL  RULE  fUsi  having  been  obtained  for  setting  aside  a  judg-  xf  jL  agree  to 
-^^  ment  .entered  upon  a  warrant  of  attorney  under  a  Judge's  "ckiiowMge  m 
order,  upon  the  ground  of  the  order  having  been  obtained  attoro^  gifw 
without  any  affidavit  of  the  subscribing  witness  to  the  warrant  ^^]^2  ** 
of  attorney ;  Shepherd^  Sfeijt  now  shewed  cause,  and  relied  on  enter  up  judg^ 
an  affidavit  by  the  Plaintiff's  attorney,  which  stated  that  the  ."?*  thereoiv- 

t*  *^  n  judgment  may 

warrant  oi  attorney  was  given  to  secure  a  sum  ot  money  pay-  be  entered  iq> 
able  by  instalments;  that  the  deponent  being  under  a  difficulty  "^^-ft^* 
io  procure  the  subscribing  witness  at  the  time  when  one  of  the  an  affidarit  of 
instalments  became  due,  applied  to  the  Defendant  himself,  and  ^j^j^j!?^*?'^ 
after  stadng  his  difficulty,  proposed  that  the  Defendant  should 
acknowledge  the  warrant  of  attorney  ^<  so  as  to  enable  the  de- 
ponent, if  it  should  become  necessary,  to  enter  up  judgment 
thexeon,**  he  giving  the  Defendant  time  to  pay  the  instalments 
then  due ;  that  the  Defendant  agreed  to  this  proposal,  and  that 
the  instalment  not  being  paid  within  the  time,  judgment  was 
entered  up. 

WiUiams^  Serjt,  in  support  of  the  rule,  cited  Abbot  and 
Another  y.  Pbtmbe^  Doug,  216.  and  insisted  that  the  Defend- 
anfs  acknowledgment  would  not  avail  (&),  though  he  allowed, 
that  where  a  Defendant  agrees  to  admit  an  instrument,  the 
evidenioe  of  the  subscribing  witness  may  be  dispensed  with. 

Lord  Eldon,  Ch.  J.  and  Heath,  J.  were  of  opinion,  that    • 
upon  a  fiur  construction  of  the  affidavit  it  appeared  diat  the 
Defendant  did  not  simply  acknowledge  the  instrument,  but 
agreed  that  the  Plaintiff  should  act  upon  it  as  if  the  witness 
himself  had  been  produced. 

RooKB,  J.  seemed  to  entertain  some  doubts  upon  the  sub- 
ject. 

Rule  discharged. 

(o)  Aad  ate  Park  ▼.  Mtan,  8  Eq>.  Rep.  171,  potU  tl7.  CoU  ▼.  Jhmnmg,  6  Etp, 
Bcp.  la.  Cfan^  ▼.  %l<m,  8  JSu(>  18a. 
[k)  B/Kogaimed  per  Lawrencct  J.  Barnes  t.  Trempowsk^  7  T,  R,  267. 
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Ftb.  5th.  of  Harrow  School  t;.  Alderton. 

lo  an  tction  of  ^HIS  WES  an  action  of  waste  on  the  statute  oF  Gloucester^  for 
^^Mt^opjheito-  -■-  plou^ing  up  three  closes  of  meadow-landyand  oonvortii^ 
ff^agrfniti*.  the  same  into  garden-ground,  and  building  thereupon,  to  tibe 
nix  hi  ymt%  damage  of  the  Plaintiffs  of  500/.  Plea,  Not  girilty  (6). 
thfJTdloMii?  The  cause  was  tried  before  Heathy  J.^  at  the  V^estminsUr  sit- 
nMa(Mr  inb  ting!  after  last  Trinity  Term,  when  the  jury  found  a  verdBct 
^JejM^  for  the  Plaintiff  with  three  farthings  damagesi  bemg  one  fiir- 
oDijroneiraidg  thing  for  each  close. 

e2£hrS!U  the  In  the  Michaelmas  Term  following,  Cockell^  SeiJL,  obtained  a 
^]^^S^£a  ^^^  calling  on  the  Plaintiff  to  shew  cause  why  the  juc^jment 
leM«  to  enter  diouM  not  be  entered  up  for  the  Defendant,  on  account  of  the 
up  judkraMftt  ht  smaUaess  of  the  damaires  recovered,  on  the  principle  that  de 

nummts  non  curat  lex ;  and  cited  m  support  of  the  Ifiplication 
Bro.  Abr.  tit.  Wasle,  pi.  12d.  Co.  Ut.  S^.  a.  8.  Inst.  906.  Cro. 
Car.  ^14.  452.  FincKs  LaWj  Kb.  1.  cap.  S.  s.  34.  adopted  5 
Black.  Com.  228.  Fin.  Abr.  tit  Waste  K  and  BMef^s  N.  P. 
120. 

Shepherd^  Seijt,  now  shewed  cause.  There  are  two  species  of 
waste :  that  which  consists  in  the  abuse  of  the  thing  in  which  die 
waste  it  committed,  and  the  consequent  deterioration  of  its 
value,  and  that  which  changes  the  nature  of  the  thing  itself. 
In  waste  of  the  first  kind,  if  the  damage  be  very  small,  it  may 
be  right  that  no  action  should  lie,  because  the  deterioration  is 
the  offence  of  the  waste.  But  where  the  waste  conatsts  in  the 
alteration  of  the  property,  that  alteration  is  the  essence  of  the 
wastes  If  then  Uie  amount  of  pecuniary  damage  be  the  cri- 
terion  of  this  kind  of  waste  also,  the  distinction  will  no  longer 
exist;  for  it  will  then  be  the  deterioration  of  valuer  ftfid  not 
the  alteration  of  the  property  which  will  constitute  the  waste. 
It  is  clear  that  **  if  the  tenant  convert  arable  land  into  wood,  or  e 
conoersOf  or  meadow  into  arable,  it  is  waste ;  for  it  changeth  not 
only  the  course  of  his  husbandry,  but  the  evidence  of  his  pro- 
perty." Co.  LU.  59.  b.  though  it  be  for  the  advantage  of  the 
lessor,  Dyer^  35.  b.  Hob.  2S4.  2  Leon.  174b  per  ArwiM^  Ji  and 
Oooen^  67.  All  the  cas^  iii  which  the  nik  contended  ftr  has 
prevailed,  have  been  cases  of  deterioration  of  pr(^>erty ;  and 
though  the  Court  will  not  allow  the  judgment  to  be  entered  for 

(a)  Vide  Pindar  v.  WadtwoHh,  2  EaU^  154.  Retlfem  v.  Smith,  I  Bing,  S8S. 
(6)  For  precedents  of  pleadiagi  iii  thii  actioDi  lee  Co,  Eni,  tiu  9Ftuie,  and  SaMaU, 
Em,  same  title. 

- .  the 
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the  Plaintiff  where  the  damages  in  $uch  a  case  are  snaiaU,  yel  1800. 
though  the  damagea  be  small  in  this  case^  where  the  nature  oB 
the  property  itself  has  been  changed,  they  will  not  depriiFe  the 
Plain tifR  of  a  jadgment  by  which  th^  are  entitled  U>  recover  of 
thaland  {a).  The  observation  of  BracUm^  lib.  ^.  c  \B.  $.  \^ 
JeL  SV6*  b.  that  vastum  erit  ityucioswn  nisi  vashim  iia  modicum 
Jua^fropUr  quod  norir  sit  inquisiiiojacienda^  seems  to  be  eon^ 
fined  to  cases  of  deterioration ;  for  he  is  there  only  if>eaking  of 
tbetBiMU|t,who^  in  taking  ^i^aoerj,  simensuramexcedai  uUndo-et 
etqdeudo  uUra  raUonabile  estooerum  suum^  utittar  quasi  in  aliena. 
It  is  also  to  be  observed,  that  where  waste  is  fonnd  to  have  bee» 
committed  in  several  places,  the  Plaintiff  is  entitled  to  recover 
the  thing  wasted,  notwithstanding  the  smallness  of  the  damages, 
14  tf.  4»  11.  &  Sro.  Abr.  tit  fVaste^  pi.  70. 

Lord  Eldon,  Ch.  J.  I  confess,  that  when  this  application 
was  first  made,  I  was  not  aware,  that  under  the  circumstances  of 
the  case  the  Defendant  was  entitled  to  demand  judgment :  but 
m^  Brotlier  Heaih  has  satisfied  me  that  the  application  is  sup- 
povted  bgr  the  current  of  authorities.  I  do  not  indeed  see  pre- 
cisely on  what  ground  those  decisions  have  proceeded ;  though  I 
caa  easily  conceive  many  cases  in  which  it  may  be  extremely 
unconscientjpus  6x  a  Plaintiff  to  take  advantage  of  his  judf^ 
ipentii  where  such  small  damages  have  been  recovered  as  in  this 
case.  ^  if  the  owner  of  land  suffer  his  tenant  to  lay  out  money 
upon  the  premises,  and  then  bring  an  action  of  waste  to  re- 
cover possession  when  the  land  may  have  been  improved  to  ten 
timea  the  priginftl  value.  The  cases  do  not  appear  to  outboi* 
riae  the  distinction  contended  for  by  my  Brother  Shepherd. 
Whether  the  waste  committed  be  by  alteration  of  the  property, 
or  by  deterioration,  still  the  jury,  in  estimating  the  damages, 
t^dkie  ioto  ooDsideratiQU  the  injur}*  which  the  Plaintiff  bos  sus- 
t^e^ ;  and  in  thi#  case  the  jury  have  estimated  the  damage 
which  these  Plaint&|&  have  sustained,  by  the  alteration  of  their 

(a)  By  thetltktuie6[GUnuxfter,6  Ed.  I.  awarded  '*  that  the  Plaintiff  •bould  re- 
e.  Sw  if  tOHal  ibc  lift  or  ymn  do  frast%  oovcr  tbt  wardahia  j«.  without  damioet, 
W  ihaD  ibrftU  tiM  placa  wMttdt  and  treUa  bMiuae  th«  wardship  wat  worth  more  &aii 
^■i^»;  if  a  gwntira,  be  thatt  IbiItU  tba  daaaagas  of  the  place  wasted.'*  FUtu 
Iia  wdriup^  aMlahall  raider  dsMagta  to  Jbr,  WoMCf  nl.  14S.  It  doea  not,  how* 
titf  hehr  if  the  wasdriiip  foiftited  be  not  •fVP.Deoenarily  fellow  from  th|pcaaa^  that 
aaScMBt  to  MCiify  tho  teagaa.  la  ML  whtr»  imaU  daiMgaa  are  fbmid  agtiaat 
a4  Md»  a  an  in&nt  having  brought  waste  tenant  ibr  life  or  yean^  the  Plaintiff  shaO 
agafaat  his  guardian,  damages  were  fewid  recover  the  place  wasted*  wHboat  da- 
te Ae  valoa  of  twenty-one  pence;  and  it  mages;  and  indeed  it  was  laid  down  sa 
was  cootended,  thai  fer  the  smallneM  of  early  as  Pose*.  SEd,2.  that  in  soeb  case 
the  value  it  sbeidd  not  be  acyiudged  waste,  the  Court  can  never  award  one  wilbeul 
The    Court    upon    great    consideraUon  the  other,  Aa»  ^^.  IToiAr,  pL  III* 

property, 
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property,  at  three  farthings  only.  The  Courts  of  Connuod 
Law  seem  to  have  entertained  a  sort  of  equitable  jurisdicdoo 
in  cases  of  this  kind. 

Heath,  J.  This  doctrine  prevailed  as  early  as  the  time  of 
Bracton^  who  wrote  before  the  statute  of  Gloucester.  With 
respect  to  the  distinction  taken,  there  is  no  reason  why  pecu- 
niary damages  should  not  be  assessed  for  the  alteration  of  pro- 
perty as  well  as  for  the  deterioration.  Thus,  if  a  tenant  convert 
a  furzebrake  in  which  game  have  bred  into  arable  or  pasture, 
by  which  its  real  value  would  be  improved,  but  its  value  to  the 
landlord  depreciated,  it  would  be  the  business  of  the  jury  to 
assess  damages  to  the  landlord  thereon. 

RooKE,  J.  I  am  of  the  same  opinion. 

Rule  absolute. 


J'Vb*  5th. 

If  hy  abuse  of 
theproceit  of 
one  of  the 
Courts  tt  Wai' 
mintter  t  shehfT'i 
officer  extort  a 
promissory  note 
from  a  suitor, 
mnd  then  declare 
upon  that  note 
in  another  of  the 
Courts  at  WeU" 
minUert  the 
latter  Court 
cannot  interfere 
summarily  to 
punish  the  officer 
under  38  G€o,2, 
c.  S9.  f.  It. 


Ex  parte  Evan  Evans. 

rilHIS  was  an  application  under  the  Lord's  act,  32  Geo,  2.  e.  28. 
•*-  5.  11.  (a)  for  an  order  to  punish  two  sheriflF's  officers  for 
extortion,  and  to  stay  their  proceedings  in  an  action  against  the 
petitioner,  with  costs.  By  the  affidavit  on  which  the  applica- 
tion was  founded,  it  appeared  that  the  petitioner  having  sued 
process  of  quo  minus  out  of  the  Court  of  Exchequer^  applied  to 
one  of  these  officers  to  arrest  a  person  in  Oxfordshire^  and  pro- 
posed to  give  him  ten  guineas  if  he  should  succeed  in  making  the 
arrest,  but  nothing  in  case  he  should  fail ;  that  the  other  officer, 
who  was  the  principal,  refused  this  proposal,  but  insisted  on, 
and  had  his  regular  fee  of  one  guinea ;  that  the  two  officers 
then  eiFected  the  arrest,  and  having  so  done,  demanded  the 
ten  guineas  which  had  been  offered  in  the  manner  above  men- 
tioned, and  obliged  the  petitioner  to  give  them  his  note  for 
that  sum ;  that  on  this  note  the  petitioner  was  sued  in  the 
Mayor'^s  Court  at  Oxford^  but  the  proceedings  there  were  after- 
wards stayed,  on  the  petitioner  giving  the  officers  a  new  note 


(a)  By  that  section,  '*  for  the  more 
speedily  punishing  gaolers,  bailifls,  and 
others,  employed  in  the  execution  of  pro- 
cess*  for  extortion  and  other  abuses  in 
their  respective  offices  and  places,"  upon 
the  petition  of  any  person  arrested  hy  any 
process,  complaining  of  exaction  or  extor- 
tion by  any  gaoler,  ^c.  **  unto  any  of  his 
Majesty's  Courts  of  Record  at  Westmm- 
sUr  from  whence  the  process  issued  by 
which  any  person  who  shall  so  petition 
was  arrested,  or  under  whose  pow«r  or 


jurisdiction  any  such  gaol,  prison,  or  pkce 
is,"  such  Court  is  authorized  **  to  hear 
and  determine  the  same  in  b  summary 
way,  and  to  make  such  order  thereupon 
for  redressing  the  abuses  which  shall  fay 
any  such  petition  be  complained  o^  and 
for  punishing  such  officer  or  person  coiii* 
plained  against,  and  for  making  repara- 
tion to  the  party  or  parties  injiured,  as  diey 
shall  think  just,  together  with  the  fuU 
costs  of  every  such  coropUini." 

for 
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for  the  above  sum,  and  that  on  this  last  note  an  action  was        1800# 
commenced  in  thb  court. 

WiUiams^  Seijt.,  moved  this  on  the  ground  of  its  being  an 
abuse  of  the  process  of  this  court,  and  within  the  provisions  of 
32  Geo.  2.  C.2S.S.  11. 

SeUofij  Seijt,  shewed  cause  agunst]the  rule  nisi^  and  insisted 
that  the  Court  had  no  authority  to  interfere  in  the  way  desired, 
inasmuch  as,  if  an  abuse  of  any  process  had  taken  place,  it  was 
an  abuse  of  the  process  of  the  Court  o(  Exchequer. 

Lord  Eldok,  Ch.  J.,  on  this  day  said,  We  have  looked  into 
the  act  of  parliament,  and  are  satisfied  that  we  have  no  jurisdic 
tion  in  this  case.  The  summary  power  of  interference  is  given 
to  the  Court  from  whence  the  process  issues ;  we  therefore  can 
take  no  notice  of  this  application. 

Per  Curiam  i  Rule  discharged. 


Iles  and  Others  v.  Boxall,  .  iVA.6au 

TkEBT  on  bond. 

^^^     On  oyer  craved  by  the  Defendant  it  appeared  from  the  A  bond  taken 
redtal  of  the  condition  that  by  an  act  of  parliament  of  the  87  of  ^^^^^^ 

Geo.  5.  for.  dividing,  allotting,  and  enclosing  the  open  and  com-«  appointed 

mon  fields,  &c.  in  the  parish  of  Croydon  in  Surry,  the  Plaintiffi,  clotureadT' 

who  were  iqipointed  commissioners,  were  directed  *^  to  make  ao  to  indemnify 

allotment  of  land  to  the  person  or  persons  entitled  to  the  rectorial  ^^^  ^ 
tithes  of  commons  and  wastes  within  the  said  parish  in  lieu  of  »pencet  of  m 

such  tithes;"  that  it  was  also  provided  by  the  said  act  that  those  t^tiytibe 

whose  claims  should  not  be  allowed  by  the  commissioners,  and  ^^  to  ^n^ 

any  three  or  more  whose  claims  should  be  allowed  by  the  com-  by  the■^  and  io 

missioners,  but  who  should  object  to  the  allowance  of  the  claims  which  tiwy  ar^ 

of  other  persons,  might  proceed  to  trial  of  his  or  their  claims  at  directions  of  the 

the  assizes  for  the  county  in  a  feigned  cause  to  be  carried  on  act  mad^  D&. 

...  J  ^1  ..  rendantfly  ii  not 

between  the  persons  claimmg  and  any  one  of  the  commissioners  void ;  though 

disallowing  their  claims,  or  the  persons  objecting  to  the  allow-  ****^^*^L 

ance  of  such  claims ;  that  the  Defendant  claimed  to  be  entitied  wUdi  such  ex- 


to  the  rectorial  tithes  of  the  said  commons  and  wastes,  and  his  F^**^  ^'°^^ 

totftc  fotpt  be 

claim  was  allowed;  that  Other  persons  having  also  claimed  to  be  satisfied;  at  least 
entitled  to  certain  proportions  of  the  same  tithes,  and  having  ^,^^  ^^dbabT" 
objected  to  the  determination  of  the  commissioners  respecting  whether  the  case 
the  Defendant's  daim,  resolved  to  proceed  to  trial,  and  deliver-  ^^^^^^^ 
ed  issues  accordin^y^  that  *^  although  tiie  said  Raintiffi  were  cases. 

enabled 
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1800*       eiMibled  by  the  said  act  to  reimburse  tftieinselves  the  cosU  of 

-' actions  brought  against  them  as  therein  is  expressed,,  yet  as  they 

^  Qonsidered  the  question  respecting  the  siud  tithea  not  to  be  of 
BozALL.  ihat  public  nature  which  would  authorize  them  to  defend  the 
actions  concerning  the  same  at  the  public  charge/'  they  reqiiired 
die  Qefetidant  to  indemnify  them  &om  all  expences  attfcnyKng 
the  saofB,  and  which  he  agreed  to  do^  and  for  that  puipose 
entered  into  the  bond;  the  condition  of  which  was  to  indemnify 
the  Plaintifis  from  those  cpcpences. 

The  Defendant  pleaded;  1st,  nonestfactum;  Sdly,  Ae^of 
parliament  authorizing  the  commissioners  to  set  out  aa  aUotment 
^{(•way  of  cogqpensation  to  the  owners  of  rectorial  tithes  i|^  tjhe 
fiyst  plac%.  and  thea  to  divide  the  rest  of  the  lands  .amqpg  the 
persons  entitled  thereto,  the  inaterial  dauscL  of  whicba  ^^f^  4^ 
r^etieg  that  die  ^ims  of  the  different  persons  concerned  i^  the 
division  and  allotment,  in  case  of  the  determination  of  the  com- 
missioners being  disputed,  should  be  setded  in  manner  before 
stated  in  die  recital  of  the  condidon,  provided,  that  in  order  to 
raise  a  sufficient  sum  of  money  to  deA-ay  the  charges  and  ex- 
pences  (^obtaining  and  passing  the  act,  and  of  carryieg  it  into 
fiBecHkioti  ^  asid  oi  defending  any  action  or  actioaa  wUek  m^t 
be  brought  againsl  the  said  commissioners  or  any  of  theniieBd 
aU  etbev  the  diaffgee  and  expence^  arising  and  acGmimg  in.  the 
oeri^ring  the  said  aot  into  execution,"  it  should  be  kwftil  for  the 
carambaioaers  ^^  to  make  sale  Iqr  auction  of  such  part  or  parta  of 
the  said  camtnons^  marshes  heaths,  w^stes^  and  commonable 
Hoods,  lands,,  and  grounds^  as  they  sfaonld  d^em  setteieni  for  the 
p«af|K>ai8  aforesaid.'''  The  plea  then  went  on  to  state  thai  the 
Difendant,^  upuoHanoe  ef  the  said  act,  did  deliver  le  the  ooa> 
nissiimer  i^clialra  in  writMig  %o  the  rectoriat  tithes  of  all-  the  eoni- 
Mons,  4^4  withm  the  said  parish  of  Croydfrn^  which  was  aHewed 
1^  theaEi  *r  that  oeruiiv  other  peraons  ^terwards  claimed  to  be 
entitled  to  oertaia  proportiods  of  the  s^me  tithes,  wbteh  ehums 
were  disallowed  by  the  commissioners;  that  thefeapen  afterwards 
and  befove  tfaem^iog  of  the  said  writing  obligatory  three  several 
feigned  aetions  were  brragbt  against  one  cf  ibe  eeimnissioBers, 
and  whi^sh  said  actions  at  the  time  of  making  the  said  imiing 
obUgatovy  weve  r^spectiveiy  depending  in  the  Ooert  61  Kin^s 
fimch^  and  the  aeveial  Plaintiflb  respectively  intended  to  proceed 
10^  the  trial  of  thdr  respective  daims  at  the  next  assismi  fer  tAe 
eoim^  of  Srirpry,  of  aU  i«diich.  said  several  premises  the  Plaa^ 
ae  being  snch  oontmissioii^ra  aa  aforesaid^  had  notice.    ^  And 

thereupon 
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* 

theteupoif  afterwards  wbitBtthe  said  aetionswereflodcpendiiigaa  \B00^ 
afer^nidi  andb^rethe  trial  thereof^  to  wit)  of%  4vx  ac^  4v.  the 
said  Pldntiffs^  tmder  ookmi*  of  tlieir  office  as  such  commisskmcvs: 
did  Ml^fiiUy  tni  wa^s^y  exact  aiAd  raqmre  of  and  frcmi.  die 
said  DcfendafRt  Ae  said  writing  obligatory  in  the  said  dssdaratioii^ 
iMmioBed^  witb  the  said  oe«iditioi>  rtiereunder  written.  Apd  dhs< 
sidd  Ji  f^.  (dieeOtt^ofe^ioMf  tnadle  defendant  in  lie  said  snit)  did 
tlM9>and  ttere  r^se  to  proceed  in  the  defence  of  the  said  actioni) 
unlMr  the  Defendant  woold  miEike  and  enter  into  soch  writing 
obBgatOfy  as  afetfesaad;  and  thereupon  the  sasd  Defendant,  ia 
Mi^  that  the  said  3k  t^  might  proceed  in  tlie  defence  oCthe  said 
flddiaiis^  did  then  and  there  make  and  enter  mto  the  said  writing 
dfal^pttdry  in  the  said  declaration  mentioned  with  tlie  said  con^- 
dition  thereunder  written:  which  said  writing  obligatory  for  tlie 
aanae  albfeanid  was  and  is  wholly  void  in  law.  And  tfiis  lie  is 
reUdy  to  Tdrify.  Wherefore  he  praye  judgment  tf  be  ought  to 
beehargedwhh  the  said  debt  by  virtne  of  the  eaid  writing  oUi-' 
gato¥y»  witk  this^  that  tiit  Defendant  wUl  also  verify  that  it» 
menM  pMVided  by  the  said  aet  were  and  aresvllctent  to  enable 
the  siM  eommi6Monel«  todefray  the  costs  of  defending  ttie  said 
adtionsi  and  idteplher  tlie  eost^ciiarges  and  expencea  arising  and 
ai^ara&%  fa»  carrying  the  said  act  into  executiooy  ^f*^" 

TImp  iHabttiffs  in  tbefer  t^eplieatlon  tendered  hbuq  on  the  first 
plea^  and  demurred  geoeraliy  n^  the  second.  The  Defendant 
Ju<md  in  isane  and  demurren 

BM4  Sajt^  in  Mppon  of  the  demurrer^  observed  that  the 
^«Mstionwas^  Wbethertheconnnissionefirwere  jnetUM  in  talthig 
thikimfemnitybbnd?  He  was  piioeeedihgioai)^  that  the  only 
groond  on  which  thepleaoonid  be  maintained  was,  that  the  bond 
had  bai^  obtained  by  daress;  but  tbatduness  in  law  is  such  a  re-< 
setwint  i^  deprives  a  man  of  the  power  of  acting  R^  hfrnsrif,  not 
sneh  n  roitmint  as  merely  afleetd  hia  interest  (i»),  and  if  it  was  to 
beeoilWided  that  the  bond  was  obtained  by  frftiid^  that  the  De- 
fe^idaitt  must  seek  relief  in  n  Gom-t  of  Equity.  He  wns  thep 
stopfied' by  the  Courts 

fWCMnp^  Seriti  MrOtd.  It  i^  a  principle  0^  law  that  9^  pnb- 
Ke^SMf^an  earreont  to  himself  an  advants^in  his^^oflteiidea^ 

* 

(fe4  l%M  AlA  tea:  Mil  I  lA  C^fflt;  ISO;  b^  kir  be  h  bMH^ 

181.  but  Lord  Chief  Baron  €<nnjfns,  m  hu  void,  and  then  adds  **  and  the  defendant 

Digett,  tit.  (Micer  TH.),  in  treating  of  exac-  shall  plead  dures ;"  this  latter  position,  how- 

ikmbymmhKN^mm$ItUi^tA9>ti^^ew  trer,  knot  a^pfPortsd.  |»y  t^iw^v  149.  to 

thai  any  bond  exacted  from  the  subject  to  which  he  refers  generally  for  the  whok  sen- 

the  Sing  oc  other  person,  to  do  that  which  tence. 

pacity. 
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1800.  paci^.  Empson  v.  Bathurst^  Hut.  52.  (a)  That  case  does  not 
proceed  on  the  principle  of  duress,  but  that  the  bcMid  taken  bjr 
the  sheriff  being  extorsive  was  void  at  common  law.  Now  a  per- 
son acting  under  a  judicial  authority,  del^|;ated  to  him  by  act  of 
parliament,  is  under  as  great  an  obligation  to  do  his  duty  as  an 
officer  who  derives  his  authority  from  the  common  law.  The 
commissioners  have  no  option,  but  must  join  the  issue  when  ten- 
dered to  them,  and  defend  it  when  joined.  If  it  were  not  so, 
many  of  the  claimants  who  are  poor  and  whose  rights  are  small, 
might  be  deprived  of  them  altogether  in  consequence  of  the  ex- 
pence  attending  the  litigation.  Thecommissbners  have  no  more 
right  to  demand  a  bond  before  they  join  issue  than  an  und^- 
sheriff  has  to  demand  his  fees  before  he  executes  process;  which 
he  cannot  do*    Hescoifs  case,  I  Salt.  SSO. 

Lord  £li>on,  Ch.  J.  The  commissioners  have  a  right  to  say^ 
^  we  are  doubtful  whether  under  the  provisions  of  this  act  we 
can  in  this  particular  case  be  re-imbursed  the  expences  of  the  suit 
out  of  the  fund  provided  by  the  act:  either  compel  us  to  defend 
the  issue  by  obtaining  a  mandamus  from  the  CSourt  of  Kin^s 
Benchy  or  give  a  bond  to  indemnify  us  against  the  expences  which 
we  may  incur.''  If  the  Defendant  pays  the  expences  of  the  suit 
according  to  the  condition  of  his  bond,  he  will  then  be  entitled  to 
,  stand  in  the  place  of  the  commissioners  and  may  compd  them  to 
re^imburse  him  by  a  sale  of  land,  if  they  would  have  been  war- 
ranted in  so  re-imbursing  themselves.  If  they  would  not  have 
been  warranted  in' so  re-imbursing  themselves,  the  Defendant  is 
the  proper  person  to  pay  the  expences  of  die  suit.  I  cannot  but 
entertain  a  doubt  upon  this  act.  The  property  which  was  the 
subject  of  the  act  consisted  of  lands  and  tidies.  The  commission- 
ers are  directed  to  set  out  certain  allotments  in  lieu  of  tithes,  and 
then  to  divide  the  rest  among  the  land  owners.  When  they  have 
satisfied  all  the  demands  of  the  tithe-owners,  by  setting  out  for 
them  their  due  proportion  of  land,  it  appears  to  me  that  any 
questicm  arising  among  the  tithe-owners,  as  to  their  respective 
rights  to  the  land  given  in  lieu  of  tithes,  roust  be  litigated  at  their 
own  expence.  The  act  seems  to  sever  the  oonsideraUon  of  the 
tithes  and  of  the  land.  Can  it  be  contended,  that  if  several  daim 
to  be  entitled  to  the  tithes,  and  die  land  owners  admit  the  lands  to 
be  subject  to  tithes,  that  the  latter  are  to  pay  the  expences  of  a 

(a)  irlpiM.  Iti^  so.  60.     irmc4.£filr.SS4.&C.i]BO  cited  Apft.  174k 

litigation 
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litigation  among  the  former,  in  which  they  have  no  interest?        1800. 

It  may  as  well  be  said,  that  if  a  dispute  should  arise  among  the 

land-owners  they  would  be  entitled  to  have  the  expences  of         ^^ 
such  dispute  defirayed  out  of  the  allotments  in  lieu  of  tithes. 
Per  Curiam^  Judgment  for  the  Plaintiffs. 


(In  the  Exchequer  Chamber.)  Feb.  5tii. 

IL  Beard  and   Arabella  his  Wife  v.  Webb  and 

Another;  in  Error. 

rpHE  record  in  this  case,  after  stating  in  the  usual  form  the  A  feme  cokh 
-^  appointment  of  attomies  by  di6  Plaintiflfe  below  (the  De-  JJZ  J^^* 
fendants  in  error),  and  also  by  Arabella  Beard  the  sole  D^  b  not  liable  to  be 
fendant  below  (and  one  of  the  Plaintiffs  in  error),  proceeded  JJJf^  "ru*^** " 
to  set  out  a  declaration  by  bill  in  the  Kin^$  Bench  against  the  Wettmuuter: 
latter  for  goods  sold  and  delivered,  money  paid,  lent,  had  and  ^  ^^' th^ 
reottved,  and  on  an  account  stated.    To  this  the  pleas  were ;  husbtnd  thouid 
Ist,  Nan  assumpsit ;  2dly,  diat  the  Defendant  was  caoert  of  one  ^iSS^tfc«). 
H.  Beard;  Sdly,  a  set-off.    The  replication  took  issue  on  the 
first  plea,  and  answered  to  the  second,  <<  that  although  true  it 
ia  thatshe  the  said  Arabella  before  and  at  the  time  of  the  mak- 
ing of  the  said  several  promises  and  undertakings  in  the  said 
declaration  mentioned,  and  each  of  them,  was,  and  yet  is  the 
wife  o^  and  married  to  the  said  H,  Beard^  as  the  said  Arabella 
hath  in  her  said  plea,  secondly,  above  pleaded  in  bar,  alleged; 
yet  for  rq>lication  in  this  behalf  the  Plaintiff  say  that  the  city 
of  Lcmdom  is  an  ancient  city,  within  which  said  city  there  is 
and  from  time  whereof,  4^.  there  hath  been  a  custom  used  and 
approved  of;  that  is  to  say,  that  where  Kfeme-caoert  of  a  hus- 
band useth  any  craft  in  the  said  city  on  her  sole  account  where- 
of her  husband  meddleth  nothing,  such  a  woman  shall  be 
charged  Bsfeme-s6le,  concerning  every  thing  that  touched  her 
craft ;  and  that  the  said  Arabella  before,  and  at  the  time  of 
the  making  of  the  said  several  promises  and  undertakings  of  the 
said  Arabella  in  the  said  declaration  mentioned,  used  the  craft  of 
an  upholsterer  in  the  said  city,  on  her  sole  account,  whereof  the 
said  H.  Beard  during  all  the  time  aforesaid  meddled  nothing 
within  the  said  city  of  London^  to  wit,  at,  S^c.  and  that  the  said 
goods,  Sfc.  were  sold  and  delivered  by  the  said  Plainti£&  to  her 
the  said  Arabella,  the  wife  of  die  said  H.  Beai-dj  as  using  the 
craft  aforesaid,  within  the  said  city,  on  her  sole  account  as 
aforesaid,"  There  were  similar  averments  respecting  the  money 

(a)  Vide  Ihirani  v.  ITWry,  7  Price,  577. 

paid 
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'1900.       pmd,  lent,  iiad  and  recemed,  and  aeoowat  atated.  Qn  A»  |di^ 
of  set^fFiaaue  ^as  tendered.    The  rqotnder,  after  proUtttu^g 
.^^  'that  there  ^iraa  oio  such  cualom  as  that  onentioncxl  in  the  DapU- 

Wn»;in  error,  cadoti,  tendered  issiie  on  the  Plainliffi*  averment  that  ahe 

carried  on  the  tradeof  an  upholsterer  on  her  soleaoconn^fuid 
joined  issue  on  the  set-off.  The  rebutter  was  a  joinder  in  the 
issue  tendered  by  the  rejoinder.  Upon  the  trial  of  these  issues 
the  jury  found,  as -to  the  first,  that  the  said  Arabella  did  under- 
(take,  4^.  As  to  the  second,  that  she  did  ^^  use  the  craft  of  ^ 
upholsterer  in  the  city  o[  London  within  menUoned,  according 
to  the  custom  of  the  said  city,  on  her  sole  account,  whereof  her 
husband  tiie  witUn-named  H.  Beard  meddled  nothing"!;  and 
as  to  the  third,  that  the  Defendant  had  noaetKiffi  On  this 
binding  judgment  was  entered  up  for  the  Plaintiffi  in  the  JEu^t 
Bench. 

ArabeUa  Be&rd  (the  Defendant  below),  together>with  Jaier  Jbua- 
^band  W.  Beardj  banking  brought  a  writ  of  error  in  thia  counaa- 
«igned  fen*  errors,  that  the  Plaintiffi  bdow  ^^declarad:agBinat  jier 
the  said  ArabeUa  as  vi/emej^sole  in  therourtof  our  said  Xicnrd  the 
King'btforeAe^Kiiighini9dlf,<wherea8by  thelaw  i>f  tbeJioidw) 
^udh  actioh  could  or  can  be  supported  against  the  said  AmieOa 
'm  thesflid  iciaurt;  and  also  that  the  said  >^b<s06tf£a;appearedinithe 
'Said  suit  and  pleaded  by  T.W.  her  attorney,  whereas 'by  die-lafw 
df  die  land  the -said  Arabella  coiiid  not  during  her  anmrture 
tnake  an  attorney  in  the  said  court  without  the  said  £L  Beardhtr 
tnid  hmband ;  and  also  that  the  said  if.  £ean2  Should  luiveinan 
joined 'in,  and  made  a  party  to,  the  said  suit''  Joinder  in^error. 
'IV?g2^for  the  Pkintiffs  in  error.  It  is  a  settled  princi{da  that 
^j^m^-eotxfrf  side  trader  cannot  be  sued  upon  Ihe  custom,  of-the 
icfty  dt 'London  any  where  but  in  tlie  city  courts,  becauseithatma 
-custom '  regulating  the  proceedings  of  those  courts.    Upon  itUa 
'Siantonfstiasej  Moor,  1S5.  and  Bokun^JPriviL  XofuL.p.'fid.  ane 
express ;  and  in  the  first  of  these  books  Femter  dted  1  JSd.  ^  m 
'Support  of  this  doctrine.  At  the  end  x>[  the  report  in  Moor  tbcwe 
is  another  case  respecting  a  custom  of  the  city  of  J[ioiMi9ii,  whei^e 
Fleetwood^  Seijt.  and  Recorder  of  Xoncion,  on  moving'£Mr^jp»«»- 
tedendOj^9A<di^  that  the  **  Common  Pleas  could  not  dorigbtopop 
the  said  custom,"  and  therefore  it  was  granted  rbiai.    So  in 
'Langham  v,  la  Femme  de  John  JBewetl^  Oro.  Car.:68.  a  (Detiivp 
to  a  ht^eas  corpus  cum  ccfusd  to  remove  a  oauseirom  tjb^'pi^ 
^touit  fodng 'diat^e  wife  was  sued  as  a  Jhtte^-afle  v^istdiwit 
'Wutlon^  flaroeyy  -KRA^Crokfi^  Js.  were  of  opinion  ^^  that  it  wtfi 
audi  to  fU^on  -and  cause  f^erewith  thb  court  (C.  B.)  oiigttf  * 
not  to  meddle,  nor  take  icomiaance,. per  c^give  the  par^  re- 
lief 


V. 
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lief  aUhough  be  hath  |;ood  icauie  of  siiit^  for  in  Lundsn  -fliey       1800. 

•sre  judges  €>f  ^thar  own  customs,  and  by  intendment  tipiU  pro- 

^)eed  m  ^leir  oovrts  there  aeoording  to  ibeiroustoina  and  not 

otherwise,  and  >lheiefinre  we  ought  tibt  to  take  awily  their  pri-  Wmb^Jswi^t. 

vfleges,  Bcnr  remove  the  acdoli  ont  of  that  court  where  weicaa* 

!not  give  remedy  in  this.'*  The  same  Jaw  is  kud  <lowii  by  Lorcl 

MfmsfiMmA  YateSjS.  in  IjBPoie  v.PUUps^  SBur.  1776.  1  SI. 

570.  &  C  and  agrees  with  Offlofy^  Johiskm,  2  Leon.  166. 

This  was  agdn  acted  upon  itn  Pope  w.  Vaux  and  W^  2  BL 

1060.  The  most  modem  Toeognilion  of  this  law  is  to  be  found 

-fti  Qmdellv.ShaWj  4  Tmn  ISep.  S6l.  andrinAecaaeof  JZ011& 

V.  FmnoesJeaxoHj  thete  cited  by  BuUer^*J^  The  case  otMrnte- 

ton  w.  Pttdknum  el  Uxor^  2  Keb.  5as.  1  Mod.  26.  &  C.  shews, 

tbat'tfioogh  the  custom  be  admitted  upon  the  vecoord,  yet  the 

oourtsat  Weshnimter cessinotXrj  Whetherthe  trade  be  williin tbe 

cuBtem  or  >not.    In  the  presoit  case  thevefoieike  jury  have  . 

fo«nddiat  which  is  not  a  subject  of  inquiry  in  the  coast  in  which 

they^fiiimdit    Itis  also  observable,  that  in :all)tlietcB8es'cit»d 

(it  is  said  Aat  the  husband  oi^^t  to  be  joined  for  eohfonnity ; 

and  Dfir^  271«  A«  is  nfentioned  by  Aaton,  J.  4  Term  Bep.  364. 

as  a'singular  instance  of  ihe  wife  being  suffered  to'appearalooe 

'to  prevent  her  Ibeing  waved,  the  husband  being  banished  (a). 

Thb  being  a  ease  wthere  ibe  wife  is  /liidile'to  executioB,  :and 

^wheiie  'the  bosband  aittiy  liierofore  be  deprived  of  (facnfidlow^ 

sbip, 'die 'latter  has  acted  right  in  joining  in \tliisvnrit  of  terror. 

Jia^ooard  v.  Wiaidm$j8ty.y2Mt.Q%0.  Eafl  cf  SBedfirit  ami^ 

7  t3i.  6.  and  Hiob.  225  (&). 

Weed  fixrthe  D^ndants  in  enror.  This  case di£Eers from Ihose 
cited,  inaslDUich  as  the  customtbeing  heretsteHed  on'ifae<vecorfl 
and  admitted,  the  Court  is  not  caUed  upon  to  iake  judimal 
notice  of  it.  Indeed,  the  only^case  in  which  the  custom  appear- 
ed upon  therecord  is.  jftoitton^StCase;  and  there  itwas'hddtfaat 
the  aetioti>  might  be  maintained  in  the  courts  above.  It  is  true, 
that  if  a  party  would  proceed  by  :for6ign  attachment,  hecan 

(a)  There  are  two  cases  on  this  subject  lowed,  since  the  wife  alone  could  not  sue  a 

in  2>|«r,  271. 6.  one  fai  the  text  and  one  in  fctrs  faoM  to  compel  the  Plaintiff  to  de- 

&e  tnir^ii,  neither  of  wtakh,  however,  clare ;  and  the  pardon  had  a  oonfition,  da 

eancajr  eerraapondt  with  the  description  ^tiotf  ifta  Jtoret  ttOa  in  €wn&,  which  ihe 

flwppdaad  to  be  sHren  \rj  AMm^  J.  in  43Vnn  could  not  do  widioat  herhudand.  .  Lr  the 

Jbp.aB4w    The  fonatrwas  debt  on  bond  latter  ease  proeeaa  in  debt  agaiasthasfaand 

agMBKhuahand  and  wife;  In  wfaieh  process  and  wile  having  been  oootioued  to  Ihe 

IMS  curtliiiafil  anm  the  husband  was  out-  exigeat,  the  hiisband'appcared,  but  would 

lawad  aadthawlfe'Win^;  diewiferbaiiig  not  suftr  his  wife  to  appear,  and  it  was 

•tten  '%roaght  la  by  prooeas,  shewed  tlie  nded  thatthe  wife  tnigfat  make  an  attorney 

k  'Qaeefi's  pardoa,  and  the  CoiiH  heU  that  to  prevent  her  bdag  waved. 

iliiiiiiialinmiliiilaiiBeilfwiaiiliiihiiirTltfm  {b)  n'de  elibm  18  JSd.  4.  and  jSdiianb 

lacnt,  bat  that  the  pardon  could  not  be  al-  v.  Smjmm,  4  BioU,  Mr-  748.  pL  18. 

only 


9b  CASES  nr  HILARY  TERM 

J  800.       only  aVail  himself  of  that  remedy  in  the  city  courts*  (a).     Bdt 

"  the  custom  stated  in  this  case  is  very  strong  in  its  nature,  and 

^  is,  as  was  said  of  the  custom  of  apprenticeship  in  Stantor^s  case. 

Wan;  in  error,  pleadable  everjrwhere. '  The  words  of  the  custom  are,  thirt  she 

shall  be  <*  charged  as  a  feme  sale  in  every  thing  touching  her 
craft";  the  meaning  of  which  is,  that  she  shall  be  charged  not 
in  the  city  of  London  only,  but  all  the  kingdom  over.     Great 
mischief  might  ensue  if  this  were  otherwise :  for  v^feme^avert 
sole  trader,  after  having  incurred  a  debt  in  London^  might 
quit  that  city  and  so  defraud  her  creditors.     In  1  Ed.  4.  6. 
Billing  having  asserted  that  by  the  custom  a  Jeme  might  be 
sued  in  the  superior  courts  without  joining  her  baron,  Little- 
ton cited  a  case  t6  the  contrary ;  but  it  is  added,  Uiat  in  the 
case  cited  the  custom  of  London  was  not  alleged ;  et  ideo^  fuare? 
[Chambre^  Baron :  In   1  Ed.  4.  6.  Danhy^  J.  observes,  that 
when  an  action  is  brought  on  a  custom,  which  custom  lies  in 
the  conuzance  and  allowance  of  a  particular  jurisdiction,  the 
action  on  the  custom  is  not  maintainable  in  the  superior  court.] 
Most  of  the  cases  cited  for  the  Plainti£&  in  error  were  on  motion 
for  procedendo;  in  which  cases  the  custom  could  not  have  ap- 
peared upon  the  record :  for  in  declarations  in  the  city  court 
the  custom  is  never  averred  ;  but  the  judges  there  take  notice 
of  the  custom  judicially,  as  the  judges  of  the  courts  at  Wed' 
minster  do  of  the  common  law.     In  Royston  v.  Ivory^  3  KA. 
302(a)  a  procedendo  was  awarded  on  the  suit  of  a Jeme-covert  sole 
merchant;  and  the  Court  of  Kin^s  Bench  there  said  they  must 
be  ascertained  of  their  jurisdiction,  but  if  the  custom  be  alleged 
in  the  declaration  it  is  sufficient.  The  meaning  of  this  seems  to 
be,  that  if  the  custom  appear  to  the  Court  above,  that  Court  will 
entertain  the  cause,  and  that  if  the  custom  had  been  alleged  in 
that  case  a  procedendo  would  not  have  been  granted.  Neither  in 
Caudell  v.  Shaw  or  in  B£ad  v.  Jeaason  was  any  custom  alleged. 
With  respect  to  the  second  objection,  that  the  husband  ought  to 
have  been  joined,  it  may  be  asked,  how  the  action  can  be  brought 
against  the  husband  and  wife,  if  the  latter  only  is  to  be  liable  ?  If 

(o)  To  this  efiect  see  TurbUJCt  case*  1  in  £eble  b  Very  confused,  but  the  result 

Satind,  67.  GUb.  Hist.  C.  B.  ^  809.  eit  2.  of  it  seems  to  be,  that  the  custom  was 

And  this  doctrine  has  lately  been  recog-  alleged  in    the    declaration    b^w,   Iwt 

nized  in  Ridgje  v.  HnrdcasUe,  8  Term  Ref),  was  not  returned  upon  the  writ  by  which 

417.  though  some  authorities,  2)^,  287.  the  action  was  removed;  that  the  Court 

«.  and  lMige*»  case,  2  Xom.  156.  were  doubted  whether  they  could  award  a  pro- 

there  alluded  to  as  being  the  other  way.  cedendo  without  such  return,  since  it  did 

(6)  In  Bohun  Prwil.  Land,  p.  188.  and  not  appear  whether  the  Court  below  had 

in  Caudell  v.  Skaw,  4  Term  Mep,  S62.  jurisdiction ;  but  that  finding  the  custopi 

arguendo  the  custom  is  said  to  have  been  alleged  in  th«  dccUmlion  they  dJd  award 

aUeged  in  dw  dadaration.    TIm  report  it. 

the 


V. 

Win;  in  error. 
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the  judgment  i¥ere  against  both,  the  execution  might  go  against        1 600. 
both.  ' 

Cur.adv*  vuU^ 

Lord  Eldok,  Ch.  J.,  (after  stating  the  record)  now  delivered 
the  judgment  of  the  Qourt. — Supposing  the  jury  were  competent 
in  thiscaseco  enter  into  the  question  of  the  custom  atali,  still  they 
have  not  carried  that  custom  farther  in  point  of  precision  as  to 
how,  and  where,  and  in  what  manner  thefeme-sole  trader  is  to  be 
charged,  than  it  was  alleged  in  the  replication.     It  stands  there- 
fore before  us  upon  the  ori^al  allegation  as  made  by  the  Plain- 
tiflS  below.  On  this  record  theCourtof  Ai;^5  jB^^fcA  gave  judg- 
ment in  favour  of  the  Plaintiffs  below;  and  in  deference  to  the 
opinion  of  that  Court  (entertaining  a  contrary  opinion  myself),  I 
Gould  have  wished  to  have  known  the  grounds  upon  which  it  pro- 
ceeded before  we  ordered  a  reversal.  The  writ  of  error  assigns  for 
causes;  ] st,  ThatArabella  Bectrdhas  been  sued  in  the  courtabove 
as  ayb9i^*iofe;2dIy,  That  she  had  no  power  to  make  an  attorney  in 
thecourt  where  shewas  sued  without  her  husband;and3diy,lliat 
her  husband  ought  to  have  been  joined  in  the  action  for  con- 
formity. After  considering  the  authorities  upon  this  subject,  it  is 
the  opinion  of  this  Court  that  the  judgment  of  the  Courtof  King's 
Bend  cannot  be  supported.     We  are  of  opinion  that  this  action 
on  the  custom  will  not  lie  agwist  ajeme  covert  in  the  courts  of 
fVestnunsler-AaUf  though  the  custom  may  in  some  instances  be 
pleaded  in  bar  there.     And  we  think  that  it  would  be  giving  a 
greater  degree  of  effect  to  the  custom  than  belongs  to  it,  to  hold 
tbatSLjemeH:avertmsLy  make  an  attorney  in  Westminster-hall;  and 
we  also  think  that  she  cannot  be  sued  as  afeme-caoert  sole  trader 
without  joining  her  husband  at  least  for  conformity.  Many  cases 
wiere  cited  in  argument;  but  <hi  giving  my  best  attention  to  the 
distinctions  made,  in  favour  of  the  Plaintiffs  below,  I  was  nbt  able 
lo  perceive  that  any  other  propositions  were  attempted  to  be  sup- 
portedfor  them  than  thatasthe  custom  appears  upon  this  record, 
therefore  this  action  may  be  maintained  against  the  wife  in  the 
superior  court,  and  that  there  is  no  occasion  to  make  the  husband 
a  party  to  the  suit,  as  no  judgment  can  be  obtained  against  him. 
liibw,  in  the  first  place,  it  makes  no  difference  whether  the  cus- 
tom appear  upon  the  record  or  not;  and,  2dly,  I  do  not  admit 
that  it  does  appear ;  for  if  the  place  where  the  wife  is  to  be  charged 
be  part  of  the  custom,  that  circumstance  not  being  stated  upon 
the  record  the  custom  does  not  appear;  and  therefore,  supposing 

VOL.  II.  H  the 
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1800.        the  other  objections  to  be  of  no  avail,  it  appears  to  me  that  the 

Plaintiffs  for  that  reason  could  not  have  any  judgment.     It  is 

Beard        clear,  I  think,  that  if  the  custom  had  appeared  on  the  record 
Wfbb  ;  in  error,  such  as  it  really  is,  it  would  have  put  an  end  to  the  action  alto- 
gether.    The  customs  in  the  city  of  London  are  of  di0erent 
kinds;  some  are  available  every  where,  and  others,  of  which  this 
is  one,  are  spoken  of  in  the  books  in  terms  which  are  not  very 
intelligible,  unless  explained  by  the  cases  on  the  subjeeL  These 
latter  customs  are  called  executory  customs,  the  exposition  of 
which  expression  is,  customs  united  to  the  courts  of  the  dty  of 
London.  They  are  pleadable  in  London  and  not  elsewhere,  ex- 
cept so  far  as  they  may  be  made  use  of  in  the  superior  courts  by 
way  of  bar.  The  following  are  customs  of  this  species:  an  in&nt 
shall  not  wage  his  law  on  a  covenant  for  tabling;  no  person  shall 
wage  his  law  where  an  alderman  has  signed  the  contract  as  a 
witness ;  pledges  may  be  sued  without  deed;  and  debt  will  lie 
against  executors  in  simple  contract.     In  addition  to  these  is  the 
custom  in  question,  viz,  that  ^Lfeme-caoert  sole  merchant  may  sue 
and  be  sued  with  reference  to  her  transactions  in  London*  But  I 
do  not  admit  that  she  can  be  sued  there  without  joining  her  hus- 
band to  a  certain  extent  in  the  proceedings.  The  case  of  an  infiint 
binding  himself  apprentice  by  covenant  under  the  custom  of  the 
city  ofLondon/is  allowed  to  be  pleadable  every  where  and  tostand 
upon  the  same  footing  as  the  customs  of  Gavelkind  and  Borough- 
English,  If,  then,  it  can  be  made  out  that  the  custom  in  question  is 
united  to  the  courts  of  the  city  ofLondon^  it  follows  ofcourse  that 
this  action  cannot  be  supported  upon  it  in  the  superior  courts. 
That  it  is  united  to  the  city  courts,  and  that  no  action  can  be  main- 
tained upon  it  here,  is  clear  from  authorities.  Even  if  an  action 
could  be  maintained  here,  it  could  only  be  maintained  in  the  same 
manner  as  in  the  city  courts ;  and  the  authorities  prove  that  no 
action  could  be  maintained  in  the  city  courts  unless  the  husband 
be  madea  party  to  the  suit  for  conformity :  nor  can  the  wife  make 
an  attorney  to  conduct  her  defence  either  in  the  city  courts  or  in 
Westminster-hall.  The  first  authority  to  be  cited  respecting  cus- 
toms united  to  the  city  courts  isOffleysJiAJohnson^scss^^Leon, 
1 66m  There  one  of  two  sureties  having  been  sued  to  execution  ia 
the  city  court  brought  an  action  against  his  co-surety  in  the  same 
court  for  contribution  according  to  the  custom,  the  cause  was  re- 
moved into  the  King^s  Befich^  and  afterwards  &  procedendo  wts 
prayed  ^<  and  because  upon  this  matter  no  action  lieth  by  the 

course 
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course  of  the  common  law  but  only  by  custom  in  such  cities        1800. 

the  cause  was  remanded;  for  otherwise  the  Plaintiff  should  be      

without  remedy,"  From  these  words  it  is  clear  that  the  Court  ^'^" 
did  not  proceed  upon  the  ground  of  tlie  custom  not  appearing  Wub  ;  in  errors 
upon  the  record.  It  is  manifest  also  from  subsequent  authorities 
that  the  proposition  which  the  Court  meant  to  lay  down  waS|  that 
whether  the  custom  be  stated  on  the  declaration  or  not,  an  action 
will  not  lie  upon  the  custom  in  Westminster-hiiU.  In  Chamberlain 
and  Thorpes  case,  I  Leon.  130.  (a),  which  was  debt  in  theAiV^s 
Bench  on  a  recognizance  acknowledged  before  the  Mayor  ofLon- 
doMj  according  to  custom,  at  the  conclusion,  Ray  says,  ^^  A  more 
strange  custom  than  this  hath  been  allowed  of  here  before,  sciU 
that  a^/^nt^-cocer/shall  sue  an  action  alone  without  her  husband, 
for  she  is  a.  sole  merchant  ;'\  but  this  proposition  seems  to  be 
overstated ;  for  Gaaodyj  whose  opinion,  from  what  we  know  of 
him,  is  entitled  to  great  respectf says,  ^*  Afeme-caoert  may  have 
an  action  within  the  city,  but  not  here."  I  think  it  will  be  diffi- 
cult to  contend  that  the  right  to  sue  and  the  liability  to  be  sued 
do  not  stand  upon  the  same  footing.  Next  comes  Stanton* s 
case,  Afoor,  135.  ,That  was  covenant  on  an  indenture  of  ap- 
prenticeship;  the  Defendant  pleaded  infancy,  and  the  Plaintiff 
replied  the  custom  of  London  which  enables  an  infant  to  bind 
himself  ^  apprentice  by  indenture  with  covenants,  and  that  he 
shall  be  bound  by  the  covenants  as  if  he  were  of  full  age  at  the 
time  of  the  indenture;'"  Fenner,  for  the  Defendant,  demurred, 
and  one  cause  of  demurrer  was,  *^  that  such  custom  is  solely  in 
London^  and  not  at  the  conunon  law,  and  therefore  it  is  plead- 
able in  London  and  not  here  ;^  and  for  this  he  vouched  1  Ed.  4. 
where  it  was  held  that  ajeme-covert  sole  merchant  is  to  be  sued  in 
London  and'  not  elsewhere,  and  he  enumerated  several  other 
customs  pleadable  only  in  the  city  courts.  Walmsiey  for  the 
Plaintiff  did  not  deny  the  truth  of  the  proposition,  but  took  a 
diversity  between  the  nature  of  the  customs  referred  to  and  the 
one  in  question,  viz.  that  the  former  were  things  executory  and 
united  to  the  courts  in  London^  but  that  the  latter  was  become 
chose  fort  and  allowable  in  law,  and  so  pleadable  in  every  place 
within  the  realm.  Now  if  the  Court  proceeded  on  that  diversity, 
it  will  be  impossible  for  the  Plaintiffs  here  to  argue  that,  because 
the  indenture  of  apprenticeship  bound  the  infant  in  Westminster^ 
hall  that  ajeme'cooert  shall  therefore  be  bound  there  also,  since 
the  very  authority  on  which  the  argument  is  founded  proceeds  on 
the  distinction  between  those  customs.  At  the  end  of  the  above 

(a)  CVo.  Mx,  186.  S.  C. 

u  2  case 
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1800.        case  it  is  said  that  Fleetwood^  Serjeant  and  Recorder,  moved  for 

and  obtained  a  procedendo  in  an  action  on  the  custom  for  cointri- 

^^        bution  (which  had  been  removed  from  the  city  court  into  the  Ckm^ 
W«ib;  in  error,  mon  Pleos);  "  for,"  says  he,  "the  Common  Pleas  cannot  do  right 

upon  the  said  custom ;"  the  meaning  of  which  clearly  is,  that  an 
action  grounded  on  a  custom  united  to  the  courts  fti  Lomkm  does 
not  lie  in  the  courts  in  fVestminster-hall^and  I  think  that  an  autb(>- 
rity  for  concluding  that  no  declaration  on  that  species  of  custotii 
can  be  good  in  the  courts  above.  Let  us  now  look  to  the  1  Ed*  4. 
5.  b,  referred  to  in  Stanton^s  case.     It  was  a  writ  of  debt  for 
tabling  in  London,  and  Littleton  for  the  Defendant  offered  to 
wage  his  law ;  and  on  its  being  objected  that  it  was  for  tablbg 
in  London,  and  that  the  Defendant  by  custom  could  not  wage 
his  lavf,  Littleton  urged  that  customs  and  usages  which  takeeffiM^ 
in  the  court  where  the  custom  or  usage  is,  and  there  begin  to  be 
of  force,  are  only  allowable  in  the  court  where  they  are  used. 
This  seems  to  be  a  good  exposition  of  the  expression  employed 
in  Stanton*s  case,  of  customs  executory  and  united  to  the  cmtrts  in 
London.    Bitting  contended  that  the  custom  was  allowable  in 
the  courts  above,  and  said  that  tt/eme^-covert  sole  merchant  by 
the  custom  of  Zron^^  shall  have  an  action  without  her  busbam^ 
and  an  action  shall  be  maintained  against  het*  alone  without 
naming  her  husband,  and  that  such  custom  is  allowable  here. 
But  Danby,  J.,  denies  this  proposition,  and  says  that  all  good  cus- 
toms are  pleadable  in  bar  here,  as  if  there  be  a  recovery  in  Zxw- 
don  upon  the  custom,  we  allow  the  plea  and  the  custom ;  but 
when  the  Plaintiff  brings  his  action  upon  a  custom  which  lies  in 
the  cognizance  and  allowance  of  a  special  judge,  such  action  is 
not  maintainable  here.  In  SneUir^  v.  Norton,  Cro.  Eiiz.  409.  it 
was  held  a  good  plea  to  debt  on  bond  brought  against  an  ftdmi- 
nistrator,  that  by  the  custom  of  London  if  one  citizen  ccmtract 
to  pay  money  to  another,  and  he  who  contracts  die,  his  ^Eecntor 
shall  be  chargeable  as  upon  obligation,  and  that  the  Defendant's 
intestate  had  so  contracted,  and  that  the  Defendant  as  adminis* 
trator  had  been  sued  on  such  custom,  and  having  paid  what  had 
been  recovered  against  him,  had  no  further  assets.  TheCourtgave 
as  the  reason  for  their  opinion,  that  thecustom  had  been  executed 
against  the  Defendant.  This  is  in  perfect  conformity  to  what  was 
laid  down  by  Danby :  for  a  custom  is  executory  which  is  naited 
to  a  court,  and  it  is  executed  when  it  has  been  acted  upon  by  the 
court  to  which  it  is  united.  In  LucVs  case,  16  Jac.  Hob.  ^7.  («) 

(a)  The  same  case  if  inserted  vtrbatim  in  Het,  132.  as  of  Hil.  4  Car,  C,  B.  uader 
the  title  of  Lashe*t  case. 

the 
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the  Coait  otK.  B.  said,  <<  We  in  this  court  cannot  examine  1800. 
the  truth  of  the  custom."  The  next  case  in  point  of  time  is  ' 
Langham  v.  le  Femme  de  John  Blewett^  Cro.  Car.  67.  Hetl.  9.  ^^^ 
and  IaUI.  31.  It  was  a  habeas  corpus  cum  causd  to  remove  a  W^n;  in  cfnor. 
Jime-^aoert  sued  in  London  into  the  Common  Pleas.  Upon  the 
return  thecuAom  of  the  city  was  stated:  and  thouf^  Richardson^ 
Cb.  J.,  who  had  taken  bail  de  bene  esse^  on  it  being  affirmed  that 
she  merchandized  only  for  her  husband,  and  was  therefore  out 
of  Che  custom,  an  d  Yelverton^  J.,  thought  that  she  ought  to  be 
discharged :  yet  Hutton^  Harvey^  and  Croke,  Justices,  thought 
that  '<  forasmuch  as  the  writ  had  returned  that  she  was  sued  in 
Idmdon  as  Rfeme'-sole  merchant  according  to  tlie  custom  of  Zon- 
d!off»  it  was  such  an  action  and  cause  wherewith  this  Court  ought 
not  to  meddle  nor  take  conusance,  nor  can  give  the  party  re- 
lief although  be  hath  good  cause  of  action:  for  in  London  they 
are  judges  of  their  own  customs,  and  by  intendment  will  pro« 
oeed  in  their  courts  there  according  to  their  customs,  and  not 
otherwise:  and  therefore  we  ought  not  to  take  away  their  privi- 
l^pe6»  nor  remove  the  action  out  of  their  court  where  we  cannot 
l^ve  remedy  in  this.''  They  also  added,  that  <^  it  is  reason  to 
accept  bail  where  an  action  cannot  be  grounded  on  that  con- 
tract in  this  ccMirt"  And  the  cause  was  remanded.  At  the 
conclusion  of  the  case  is  cited  Geppings  v.  Harding^  M.  26  H.  6. 
Bot»S^:  the  circumstances  of  that  case  are  not  stated,  nor  is  it 
to  be  found  in  the  year-book.  Probably,  however,  itwas  an 
action  of  trespass  for  taking  the  Plaintiff's  goods:  the  Defendant 
set  up  a  delivery  by  the  Plaintiff's  wife  as  a  sole  merchant  by 
way  of  defence,  and  issue  was  taken  on  this  point,  whether  she 
were  a  sole  merchant  or  not.  And  where  the  custom  comes  coU 
laterally  in  question,  there  is  no  doubt  that  the  courts  both  of  la^ 
and  equity  will  find  the  means  of  ascertaining  what  the  custom 
is.  llien  came  Moreton  v.  Packnum  et  Uxor,  2  KebU  583.  and 
1  Mod.  26.  where  2l procedendo  being  prayed  because  the  husband 
was  not  joined  in  an  action  for  ale  sold,  the  Court  said,  they 
could  not  try  whether  selling  ale  be  within  the  custom,  "  nor 
will  any  action  lie  here  against  her  alone,  nor  will  this-  Court 
take  notice  of  those  private  customs.^  Now  although  this  was 
a  case  oi  procedendo^  yet  the  proposition  that  the  action  would 
not  lie  heo^e  against  the  wife  alone,  is  laid  down  as  generally  as 
terms  can  express  it,  and  includes  the  supposition  of  the  custom 
bei^g  stated  on  the  record.  In  Royston  v.  Ivory^  3  Keb.  302.  a 
procedendo  having  been  prayed  in  the  case  of  a  feme-caoert^ 

without 
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1800.       without  the  custom  having  been  returned,  the  Court  doubted 

g^^^^        whether  they  could  remand  the  cause.     With  respect  to  their 

V.  own  jurisdiction,  they  had  no  doubt,  but  they  said  that  they  must 

Wsab;  m  error,  y^  ascertained  of  the  jurisdiction  of  the  Court  below:  however, 

the  custom  being  alleged  on  the  declaration,  they  held  that  suf- 
ficient, and  awarded  the  procedendo.     It  is  to  be  obsenred  that 
the  custom  in  this  case  was  alleged  in  the  declaration,  and  yet 
the  cause  was  sent  back  to  be  tried  in  the  city  courts.    So  also  in 
Soan  and  Mace,  Comb.  42.  HoUy  in  moving  for  a  procedendo 
in  an  action  againt  9i  feme-sole  merchant  in  Ijondon^  alleged 
that  by  the  custom  o(  London  it  must  be  tried  there;'and  upon 
this  observation,  which  is  all  that  is  material  in  the  case,  hb 
motion  was  granted.     The  last  of  the  older  cases  to  which  I 
shall  refer  is  Mrs.  PooPs  case,  1 1  Mod,  253;  where  it  was  ob- 
served by  the  Court  that  as  tifime^caoert  sole-merchant  **  may 
be  sued  sole,  so  may  she  sue  sole  for  debts  owing  to  her  within 
the  city."     But  it  is  to  be  remarked  that  when  we  meet  with  the 
expressions  of  suing  and  being  sued  sole  in  the  older  books,  they 
mean  nothing  more  than  this,  that  she  may  be  sued  in  the  man- 
ner in  which  a  woman  may  be  sued  who  is  answerable  without 
her  husband:  it  does  not  therefore  follow  that  the  husband  is 
not  to  be  joined  for  conformity.     I  have  not  found  any  other 
authority  on  the  subject  till  we  come  to  the  more  modem  deci- 
sion of  Lavie  and  another,  assignees  of  Jane  Cox,  v.  PhUUps 
and  others,  assignees  oi  John  Cox,  3  Burr,  1776,  and  that  is  a 
material  case.  John  Cox  having  become  bankrupt,  his  assignees 
seised  the  goods  of  his  wife  Jane  Cox,  who  had  carried  on  trade 
after  her  marriage,  as  a  sole  merchant  in  London,  and  had  also 
become  bankrupt.     The  question  wjeis.  Whether  her  separate 
effects  could  be  applied  towards  the  satisfaction  of  the  debts  of 
the  husband  in  prejudice  of  her  separate  creditors?  The  question 
was  not.  Whether  the  wife  could  be  sued  in  Westminster  Hatt 
without  her  husband  ?  but  it  became  necessary  to  examine  the 
custom  collaterally,  in  order  to  determine  the  right  to  the  goods 
in  question.     The  custom  is  there  stated  from  the  liber  albus; 
which  alleges,  that  if  the  husband  and  wife  shall  be  impleaded, 
in  such  case  the  wife  shall  plead  as  SLjeme-sole,     The  custom 
therefore  supposes  the  husband  to  be  joined  in  the  action,  and  I 
understand  that  in  practice  the  husband  is  joined  as  to  all  acts 
before  the  plea,  and  particularly  in  naming  the  attorney.     The 
question  was  argued  by  the  late  Lord  Chief  Justice  Eyre,  then 
Recorder  of  London,  who  seems,  to  have  had  no  coBceptkNL 

that 
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that  an  action  could  be  maintained  in  the  city  courts  unless  the        1800. 

husband  were  joined  for  conformity.     Mr.  Dunning^  who  ar- 

gaed  on  the  other  side,  put  the  right  of  suing  and  tlie  liability  '^^^ 

to  be  sued  as  a  sole  merchant  upon  the  same  footing,  and  stated  Webb;  in  error. 
them  both  to  be  confined  to  the  city  courts.  Lord  Mansfield 
says,  "  Thefeme-sale  trader  in  London^  under  this  custom,  must 
indeed  bring  her  action  in  London^  but  such  custom  would  be  al- 
lowed in  any  other  court  in  a  defence  by  the  husband."  This 
is  a  clear  exposition  of  the  language  used  by  Walmsly  in  Static 
UnCs  case,  and  by  Datiby  in  the  year-book,  that  customs  united 
to  the  city  courts  are  executory  and  pleadable  there  only,  but 
that  such  customs,  if  acted  upon  in  those  courts,  may  be  pleaded 
in  the  superior  courts  as  matter  of  defence.  Wilmoty  J.,  says, 
<<  These  customs,  though  local,  are  to  be  considered  as  allow- 
able under  the  general  law  of  the  land  when  they  come  in 
question  in  other  courts,  though  the  action  must  be  brought  in 
the  local  court."  And  Yates,  J.,  says,  "  That  an  action  on  the 
custom  can  only  be  brought  in  the  mayor's  court  of  London,  but 
the  custom  may  be  pleaded  in  bar  in  a  superior  court  by  way  of 
defence,  and  in  such  cases  the  superior  court  will  take  notice  of 
the  custom."  The  language  here  used  with  respect  to  the  custom 
being  put  on  record  by  way  of  a  defence,  will  not  support  the 
proposition,  that  when  the  custom  is  made  the  ground  of  action, 
it  may  be  allowed  in  the  superior  courts,  because  put  upon  the 
record:forit  is  impossible  to  suppose  thatthese  great  and  learned 
persons  would  have  stated  the  manner  of  putting  the  custom  on 
record  by  way  of  defence,  and  at  the  same  time  have  treated  it  as 
incapable  of  being  made  the  ground  of  action.  Indeed,  Mr.  Jus- 
tice Blacisione,  in  his  report  of  the  same  case,  p.  574.  states  Lord 
Mansfidd  to  have  said,  <<  Any  action  that  is  brought  against  the 
wife  by  her  creditors  must  be  in  the  city  courts;  but  the  custom 
being  a  good  one,  use  may  bermade  of  it  in  any  court  in  the  king- 
dom." And  the  words  of  Mr.  Justice  Yates,  according  to  the  same 
report,  are  still  stronger,  and  shew  with  what  diligence  he  had 
looked  through  the  older  cases,  without  a  knowledge  of  which 
they  are  not  altogether  intelligible.  His  words  are,  "  Custom  of 
London  may  be  pleaded  in  bar :  while  the  custom  is  executory  it 
can  only  be  alleged  in  the  mayor's  court:  when  executed,  it  may 
be  pleaded  in  any  other  court"  And  it  appears  that  the  Court 
there  considered  the  custom  as  executed,  in  the  circumstance  of 
the  assignees  of  the  wife  having  possessed  themselves  of  her  pro- 
pertyi  and  that  the  custom  was  therefore  examinable  in  the  supe- 
rior 


10*  GASES  IN  HILARY  TERM 

1 SOO.        courts  in  a  case  where  it  came  collaterally  before  them.  The  next 

—  case  to  be  considered  is  Read  v.  Francis  Jemson^  as  stated  by 

*^"         Mr.  Justice  BuUer,  in  4  Term  Rep.  862.     That  was  a  mptiOD  to 

Wiu;  in  error,  set  aside  a  judgment  enteried  upon  a  warrant  of  attorney  given 

by  the  Defendant  a  sole  trader  under  Uie  custom  of  London^  at 
the  same  time  with  a  bond  in  which  she  was  described  milliner, 
citizen,  and  sole  trader.  In  the  judgment  it  was  stated  that 
she  was  vjeme-caoert  sole  trader,  and  that  tlie  money  mentioned 
in  the  bond  was  advanced  to  her  touching  her  craft.  The  ob- 
jections to  the  judgment  were,  that  it  was  not  entered  pursuant 
to  the  authority,  that  the  husband  ought  to  have  been  implead- 
ed jointly  with  the  wife,  though  execution  must  be  against  the 
wife  only ;  and  that  the  action  was  not  maintainable  in  the 
Kin^s  Bench,  but  ought  to  have  been  brought  in  the  court  of 
the  city  of  London:  the  Court  thought  that  the  husband  alone 
could  be  prejudiced  by  the  judgment,  and  had  a  right  to  bring 
a  writ  of  error  to  reverse  it,  but  if  he  acquiesced  they  were  in- 
clined to  think  that  the  judgment  ought  to  stand*  However, 
they  ordered  the  case  to  stand  over  in  order  to  hear  what  the 
husband  had  to  say :  and  when  the  matter  came  on  again  the 
husband  appeared,  and  declared  that  he  consented  to  the  mo- 
tion. Lord  Mansfield  then  observed  that  it  was  an  application 
to  set  aside  a  judgment  entered  up  without  authority.  He  ob- 
served also,  that  no  instance  had  been  shewn  in  which  eLjeme-co- 
vert  sole  trader  could  execute  a  bond;  and  though  she  is  liable 
to  simple  contract  debts,  she  cannot  give  a  bond.  And  he  went 
further  and  said,  ^^  A  married  woman  cannot  be  madeDefendant 
without  her  husband."  Whatever  may  have  been  determined 
in  subsequentcases,  we  have  here  the  authority  of  Lord  Mansfield 
himself  for  this  proposition,  that  in  an  action  on  the  custom  of 
the  city  oi London  a  married  woman  cannot  be  made  Defendant 
without  her  husband."  Lord  Mansfield  also  says,  ^^  She  cannot 
give  a  warrant  of  attorney  to  confess  judgment;  and  if  she  can- 
not, how  can  she  make  an  attorney  in  Westminster-hall?^^  Mr. 
Justice  Aston  added,  ^^  By  the  better  authority  it  seems  that  the 
action  ought  to  be  brought  in  the  city  courts,  and  the  husband 
ought  to  be  joined.  It  is  a  principle  of  the  common  law  that  a 
woman  shall  never  be  put  to  answer  without  her  husband."  And 
he  concluded  with  saying,  that  the  warrant  of  attorne^y  ^  vi^es  an 
absolute  nullity."  The  case  oiPope  v.  Vaux,  2  Bl.  1060.  may  be 
cited  to  shew  that  it  was  considered  to  be  a  matter  of  course  to 
remand  an  action  upon  the  custom  removed  from  the  city  court 

into 
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into  tbe  Court  at  Westminster.    Lord  Ch%  J.  D^  Gr^  in  the  tast        1800. 

oiHaicheti  v.  Baddeley^  2  BL 1081.  says,  «  The generallaw is,      ' 

that  VLfeme-cavertcsik  neither  suenor  be  sued  alone; and, amongst  ^^ 

the  exceptkma  to  that  rule,  takes  noticeof  local  customs,  as  in  Wan ;  in  ectwr. 
the  city  oiZiondon,  where  ajeme^avert  being  a  sole  trader  may 
be  sued ;  but  there  the  husband  must  be  joined  in  the  actbn  at 
tbe  outset  for  conformity.**  The  first  case  in  which  the  question, 
wheiber  aJime''CODerty  having  a  separate  maintenance,  could  be 
sued  without  her  husband,  seems  to  have  distinctly  arisen,  is 
IjeanY.SckuU«i  2^.1195.     The  case,  indeed,  was  d^ded  on 
tbe  form  of  the  record  rather  than  on  die  real  merits  of  tbe 
question ;  but  there  are  s(Hne  passages  which  are  very  material. 
The  Court  say,  ^<  The  whole  is  totally  vicious,  as  the  husband 
IS  not  party  to  the  record :  and  there  is  no  instance  in  the  books 
of  an  action  being  sustained  against  the  wife^  the  huftband  being 
livinj^  at  home,  and  under  no  civil  disability,"     Whether  this 
proposition  be  maintainable  as  the  law  stands  at  the  present  day, 
or  whether  deeds  of  separate  maintenance  (if  that  can  be  called 
a  deed  which  is  executed  by  a  married  woman,)  have  intro- 
dnced  an  exception  to  it,  I  do  not  pretend  to  determine.     But 
the  very  next  passage  in  that  judgment  is,  '^  even  by  the  custom 
cS  LondoHj  though  the  wife  and  her  effects  are  alone  liable  to 
lexecntion  if  she  be  a  sole  trader,  yet  the  husband  must  be  a  co» 
defendant.    And  though  a  wife  may  acquire  a  separate  charac- 
ter by  the  civil  death  of  her  hudmnd,  as  by  exile,  profession,  or 
abjuration ;  yet  by  a  voluntary  separation  she  does  not  acquire 
such  a  character  as  may  be  called  a  civil  widowhood,  nor  is 
taken  notice  of  by  the  law  as  such."    Then  came  the  case  of 
Bingstead  v.  Leub/  Lanesborcugb  (a) :  notwithstanding  the  dif-* 
ficulties  stated  by  Mr.  Justice  Blackstone  at  the  end  oiHatchett 
V.  Baddeky^  as  resulting  from  the  doctrine  of  allowix^  a  Jeme^ 
covert  to  be  sued  alone,  and  notwithstanding  what  was  said  in 
Liean  v.  SchuUz^  yet  in  Bingstead  v.  Lacb^  Lanesborougi  those 
two  cases  were  considered  as  having  decidcdnothingin  acase  of  a 
married  woman  having  a  separate  maintenance  by  deed.  If  that 
case  be  law,  it  is  perhaps  the  only  instance  in  which  the  husband 
and  wife  niay  notplead;ioi}^5/',;fu:/fan  to  a  deedexeca^ 
ter.  But  admitting  that  case  to  be  good  law,  yet  it  does  not  fellow 
that  in  the  particular  case  before  the  CourtaJeme'Sole  trader  can 
be  sued  witiiout  her  husband  in  Westmnster-haU^  unless  it  can  be 
Diadeout  that  thecustraai  of  tbe  citydoesnotre^pure  the  husbaad 

(a)  Cwik€t  B,  Z.  SSw  ed.  4. 

to 
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1 800.       to  be  Joined  in  the  city  courts,  or  Unless  it  can  be  shewn  that  she 
• stands  on  the  same  footing  in  WestminsteT'haU  as  if  she  had  exc- 

^^^        cuted  a  deed  of  separation.  Thatsuch  was  not  theopinionofLord 
Wan;  in  error.  Akng^UappearsfromhisownwordsinAings^adv.ZfOifyZiaiief- 

bofxmghy  which  I  state  from  a  note  of  that  case  with  which  I  have 
been  &?oured  by  my  brother  BviUer.  <<  This  case,"  he  st^s,  ^  is 
iK>t  analogous  to  the  case  ofa^^in^^o/^  trader  in  Z^TTufofi.  There 
the  husband  has  not  given  up  the  right  to  the  society  of  his  wife, 
or  to  her  property  in  trade."  Then  I  find  the  authority  of  Lord 
Mansfield  for  sajdng,  that  if  that  had  been  the  case  iX  tLfime- 
wde  trader,  the  husband  must  have  been  joined.  I  have  also 
been  &voured  with  a  note  of  Barwell  v.  Brooks^  from  the  same 
learaedJudge.  Inthatcase,andasIthinkforthefirsttime,wefind 
a  proposition  stated  which  was  made  use  of  in  the  course  of  the 
argument  for  the  Plaintifis  in  this  case,  namely,  that  it  is  absurd 
to  Join  a  party  in  the  action  against  whom  there  can  be  no  judg- 
ment This  is  the  only  scintilla  of  a  principle  which  I  have 
been  able  to  find  any  where  to  support  the  proposition  that  the 
husband  ought  not  to^  have  been  made  a  party  to  this  suit.  If 
this  objection  be  valid,  it  applies  strongly  to  this  case;  for 
certainly  there  can  be  no  judgment  against  the  husband  here. 
But  the  question  is,  WheUier  upon  the  authority  of  thb  single 
dictum  we  are  to  overturn  the  series  of  determination^  which  I 
have  traced  Grom  the  1  Edw.  4.  to  the  present  day.  Soon  after 
this  Corbett  v.  Poelnitz,  I  Term  Rep.  5.  was  decided.  These  three 
cases  certainly  tend  to  establish  this  point,  that  a  married  woman 
having  a  separate  maintenance  by  deed,  may  make  an  attorney  in 
die  courts  of  Westmnstet'^haU  as  if  her  husband  was  professed, 
exiled,  or  had  abjured  the  realm,  or  as  if  she  had  never  been  mar- 
ried. Without  saying  one  word  more  on  these  cases,  which  are 
likely  soon  to  come  under  discussion  before  all  the  Judges;  (a) — 
without  presuming  to  say  how  the  di£Bcu1ties  enumerated  by  Mr. 
Justice  Elackstone  in  Hatchett  v.  Baddelq/^  and  the  additional 
difficulties  stated  by  the  Master  of  the  Rolls  in  Hyde  v.  Price^ 
8  Vex,  jun.,  are  to  be  surmounted,  or  how  these  cases  are  to  be  re- 
conciled with  the  judgment  of  the  Court  in  Lean  v.  SchuUz,  or 
with  the  policy  of  the  law  of  this  country,  respecting  the  re- 
lations which  it  forms  in  private  families,  constituting  toge- 

(o)  At  this  time  the  case  of  AfarsAoff  t.  covert  liTing  aptrt  from  her  hiubuid,  tod 

Mary  Button,  in  whidi  Judgment  has  linoe  haying  a  separate  maintenance  aecured  to 

.\i9ea§^rm'mJr.JB.(wteBTermB£p,bi6.)  her  by  deed,  cumoi  oootiact  or  be  sved as 

was  pending  before  the  twdve  Judges.  The  hJeme-9oU, 
ji__._i  _  .^  .^  .^^^  estahlirfies,  thit  n/eme^ 

ther 


iM  TH^  Fortieth  Ysar  of  OEOBOE  IIL  107 

dier  that  great  family  called  the  public; — ^without  inquiring  how  1800.' 
&r  in  these  casestheCourtsof  Common  Law  havegivenaremedy 
agafaista  married  woman  beyond  whattheCourtsof  Equity  would, 
afibrd; — ^without  examining  how  it  is  to  be  argued  that  a/eme^  Wm;  in  eifor* 
caoert  can  execute  a  deed  of  separation,  when,  in  order  to  execute 
any  deed,  she  ought  to  be  a/eme^solei — ^without  inquiring  how 
we  are  to  maintain  that  her  contracts  are  good,  because  she  is  in. 
a  state  of  separation,  her  existence  in  that  state  originatmg  in  a 
deed  or  contract  executed  and  entered  into  before  she  is  sepa-.  •- 

rated;— without  saying  what  answer  we  are  to  give  to  the  Eccle- 
siastical Courts,^  if,  upon  a  suit  of  restitution  of  conjugal  rights, 
they  should  hold  that  it  is  not  in  the  power  of  the  parties  them- 
selves to  dissolve  by  voluntary  separation  this  obligation  to  dis- 
cbarge the  duties  arising  out  of  Uiat  particular  contract  which 
was  formed  in  the  presence  of  God ; — without  inquiring  whether 
if  those  Courts  should  refuse  to  admit,  as  a  cause  of  separation, 
any  circumstances  upon  which  they  would  not  decree  a  separa-. 
tion,  the  Courts  of  Common  Law  would  grant  a  prohibition  to 
prevent  their  proceeding  in  a  suit  for  restitution  of  conjugal 
rights; — ^without  e^mining  how  far  the  case  of  Bex  v.  Mead^ 
1  Biarr.  542.,  which  establishes,  that  a  man  having  agreed  to  live 
separate  from  his  wife,  shall  not  by  force  compel  her  to  re- 
turn to.him,  has  or  can  have  established  that  a  deed  of  separation 
executed  by  a^^^me-coD^  binds  her  as  her  deed,  and  as  effectually 
as  if  she  was  single,  and  ought  to  be  enforced  by  courts  of  justice 
through  all  its  consequences; — ^without  examining  at  present 
what  is  the  true  prindple  to  be  deduced  from  these  and  all  the 
subsequent  cases  capableofbeingapplied  to  thecontractsof  mar- 
ried women  having  executed  deeds  of  separation  and  having 
certain  and  ample  or  reasonable  maintenances,  or  having  uncer- 
tain or  insufficient  provisions,  having  property,  or  not  having 
proper^  by  the  gA  of  the  husband,  having  annual  allowances 
undiminished  or  altogether  anticipated  by  reasonable  or  unrea* 
sonable  expense;  —  without  examining  how  these  and  all  the 
subsequent  cases  can  possibly  be  reconciled,  and  how  fiur  we  can 
apply  that  principle,  whatever  it  may  be  when  once  asoertainedi 
only  to  the  contracts  of  such  married  women,  or  to  their  other 
acts  also  of  whatever  nature,  or  how  it  is  to  be  applied  to  their 
proper^; -^without  saying  more  on  these  cases,  it  is  enough  for 
me  to  tf^e  notice  that  Lord  I/n^hborough  in  Ctmptan  v.  Collin* 
son^  \H.EL  S50.has  expressedhimself  of  opinion  that  the  cases 
alluded  to  are  not  to  beconsidered  as  c(»npletelysettled,and  that 
the  same  learnedLordin.a  subsequeutcase  ofLegardy.Johnsaih 

3  Ve$. 
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1800.        5  Ves.  jun.,  358*  declared  that  he  had  infinite  difficolQr  in  cocr^ 
cetving  it  possible  to  decree  performance  of  a  deed  of  separate 
maintenance; — it  is  enongh  for  me  to  obserre  that  in  Hyde  ?• 
Wkh;  m  error.  Pricey  S  Ves.  jun.  444,  as  laborious  and  diligent  a  judge  as  ever 

sal  in  Westmmster^kaU^  the  present  Master  of  the  Roils  (after 
adrerting  to  the  cases  oWorbettv.Poelnitz^Hatehett  v.  Baddeleg^ 
and  Lean  v.  SchuUz^  and  observing,  that  Mr.  Justice  BUMckstane^ 
in  his  last  edition  of  his  Commentaries,  continued  to  state  his  text 
conformably  to  the  opinion  deliyered  by  him  in  the  Court  of 
Common  PleaSy  and  after  referring  to  CaudeU  v.  Shcew  and  Bead 
v.  Jiewsan,  to  obviate  the  conclusion  that  it  is  so  fully  established 
as  the  editor  of  the  last  edition  of  the  Commentaries  sof^xMesy 
that  ^feme^aoert  with  a  separate  maintenance  by  deed  is  to  all 
kitents  and  purposes  Vifeme»sol€,)  says  thus  much,  ^<  In  every  one 
of  die  cases  that  have  occurred  it  has  been  uniformly  under- 
stood, that  the  act  of  the  wife,  or  of  the  husband  and  wife  jointly, 
cannot  either  by  custom  or  contract,  or  otherwise,  make  her  a 
fime-'sole  so  as  to  be  subject  to  the  process  of  the  law  as  such, 
and  to  be  sued  as  fetnes-sole  are  sued.  The  same  doctrine  as 
that  of  Ccrbett  v.  Poelnitz  came  before  the  Court  of  Kir^t 
Bench  in  Gilchrist  v.  Brcnsm^  4  Term  Bep.  766.  and  IXkih  v. 
Leigh^  5  Term  Bep.  679.  Tlie  Court  evaded  the  question  how 
fiir  C&rhitt  v.  Poelnitz  was  to  be  acquiesced  in  to  his  full  ex« 
tent:  but  Lord  Kenyon  shews  that  he  entertained  a  doubt 
upon  the  subject :  which  is  all  I  wish  to  have  understood;  that 
it  may  not  be  considered  as  quite  acquiesced  in.'*  I  oon- 
dude,  tiier^re,  tiiat  thes^  cases  are  not  settled;  and  even  if 
they  were  settled,  still  if  the  custom  of  London  be  that  the  hu»* 
band  must  be  joined  with  the  wife  to  the  extent  of  making  the 
attorney  who  is  to  defend  her,  these  decisions  will  decide  nothing 
as  to  die  case  of afeme'Sole  merchant  in  London  sued  without  her 
hrjii^bundrnWestmnster-Aall.  This  brings  me  to  the  case  of  Cbv 
dell  V.  SkaWf  whicfa  is  tSie  last  I  shall  have  occasion  to  mentioui 
and  which  was  subsequent  in  point  of  time  to  Corbett  v.  Poelnitz^ 
and  the  other  two  cases  on  which  I  have  observed.  That  case 
proves  tliat  ajeme^cooert  sole  trader  in  London  cannot  sue  with- 
out ber  husband  in  the  courts  at  j^^u'izs/^.  And  if  this  be  so^  I 
think  the  converse  necessarily  follows,  that  she  is  not  liable  to  be 
sued  there  widnout  him.  In  this  view  of  the  case  it  becomes  un- 
neoessaiy  to  advert  to  what  has  been  intimated  upon  the  count 
'  iqpcm  an  account  stated.  With  req)ect  to  the  argument  of  incon* 
venieBoe^  idiidi  has  been  urged,  it  is  sufficient  to  say,  that  If  die 
lkwktd4!^dUii^ita^Afime^99le'tt^  be  sued 

dse^ere 
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elsewhere  than  in  the  city  courts,  those  who  deal  with  her  most        1800. 
take  their  remedy  as  the  law  has  given  it  to  them.    Wbatevca:      ■  ' 
may  be  the  effect  of  the  prevailing  fashions  of  the  times,  I  do  not        ^^*^ 
think  that  the  argument  of  inconvenience,  arising  oiit  of  those  Wiw^  in  error. 
feshions,  can  at  any  time  be  relied  upon  against  a  current  of  det- 
d^ions:  and  I  am  ready  to  say,  that  if  the  policy  of  the  law  has 
withheld  from  married  women  certain  powers  and  faculties,  the 
iDOuris  of  law  must  continue  to  treat  them  as  deprived  of  those 
powers  and  &culties,  until  the  legislature  directs  those  courts  to 
do  otherwise.^    Much  of  what  has  been  said  ought  perhi^>s  to  be 
considered  as  affecting  my  judgment  only :  upon,  the  whole, 
however,  we  are  all  of  opinion  that  the  judgment  of  the£rii^5 
JBench  in  this  case  must  be  reversed." 

Per  Curiam^  Judgment  reversed. 


itmtmmmtam 


Stevenson  12.  Danvers.  Feb.Bih. 

nnHE  Defendant  in  this  case  was  arrested  on  a  writ  sued  out  ^.p.haYinff 

against  him  by  the  name  of  the  Honourable  G^org^^2^g2tf^2tf  ^^'^^^^ 
Michard  Dancers,  and  a  bail  bond  was  entered  ipto  by  which  the  against  bim  i^ 
Honourable  Jugustus  Richard  Butler  Danvers,  arrested  by  the  ^^.  °'SJf^tLfd 
name  of  George  Augustus  Richard Danvers,  together  with  bis  bai^  was  given,  by 
becamebound  to  the  sheriff  of  jlfid^ser  in  thesum  of  8000/.  con-  J^^  d'^i"" 
ditioned  fc^r  the  appearance  of  the  said  Augustus  Richard  Butler  name  otB,  a 
DanverSf  arrested  ^y  the  name  of  George  Augustus  Richard  Dan^  JSSSL^'for 
<K7X.TherealnameoftheDefendantw8S^i^[us^JSic^ard[£2<^2^  tbe  appearance 
DoHvers,  and  in  that  name  the  affidavit  to  hold  to  bail  was  made,  y^y  tben^umT^ 

On  account  of  this  variance  in  the  process,  a  rule  nisi  was  ob-  s*  c.  Theaffi- 
gained  on  a  former  day  to  discharge  him,  on  entering  a  common  1,^1  Q^ged  tbe 
aooearance,  and  at  the  same  time  the  Plaintiff  in  the  action  Defendant  pro- 
obtained  a  rule  ntsi  to  amend  the  writ  Court  amended 

In  support  of  the  former  rule,  Shepherd,  Serj  t,  contended,  that  ^^  ctgnasjuad 
ibe  wifit  must  be  founded  on  the  affidavit  to  hold  to  bail,  for  that  jected  an  appU- 
as  by  the  5  Geo.  2.  c.  27.  no  person  can  be  holden  to  bail  for  any  ^^on  by  the 

w  ^^  vcai*  •!         1  •  DBU  to  set  aside 

•am  under  lOi.  without  an  affidavit,  m  this  case  either  the  writ  or  tbe  bail  bond ; 

4he  affidavit  must  be  held  to  be  good  for  nothing,  and  the  0)urt  !jJI{.^^°JJ  P^ 

must  either  supply  a  new  affidavit  or  a  new  writ*  He  urged  that  •beriff(a}. 
if  the  amendment  were«allowed  it  would  operate  to  the  injury 

(«)  V]^  JOmmnr.  Nmkm.  potU  SSCu  £W4  t.  JEmAi  4  M.  4  S.  160.    WSh 
T.  Lardk,  S  Taunt.  399^ 

of 
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1800.        of  the  bail,  who  might  have  been  willing  to  enter  into  the  bail 

bond  having  a  knowledge  that  the  writ  was  defective,  but  would 

Si4v»rfoN      jjQ^  jj^yg  j^jjjg  gQ  otherwise.     He  added  that  in  this  case  there 

DAimtM.      was  nothing  to  amend  by  as  the  affidavit  to  hold  to  bail  does 
not  appear  upon  record. 

Bayley,  Seijt,  contrcLy  cited  Broome  v.  Hammond^BarHeSf  10. 
Hunt  v.  Kendricky  2  BL  836.  Neoonham  v.  Laiso^  5  Term 
Rep.  517.  Bourchier  v.  Wittle^  1  H.  Bl.  291.  and  Carr  v.  Shugw^ 
7  Term  Rep.  299. 

7%^  Coccr^  thinking  that  as  the  affidavitto  hold  to  bail  was  right 
there  could  be  noquestion  arising  upon  the  statute  which  reqmres 
the  affidavitto  hold  to  bail,  and  diat  the  writ  might  be  amended 
thereby,  discharged  the  rule  for  entering  a  common  ^>pearance, 
and  made  the  rule  for  the  amendment  absolute,  without  prgudice 
to  any  application  which  the  bail  might  make  on  their  own  behalf. 

Afterwards  Shepherd^  on  the  part  of  the  bail,  obtained  a  rule  to 
shew  cause  why  the  bail  bond  should  not  be  cancelled  ;  and 
Bayley  at  the  same  time  obtained  a  rule  to  shew  cause  why  the 
sheriff  should  not  amend  his  return  in  order  to  make  it  con- 
formable with  the  amended  writ 

When  these  rules  came  on  to  be  discussed.  Shepherd  was 
called  upon  by  the  Court  to  begin.  Unless  the  arrest  was 
.  warranted  by  the  process  at  the  time  when  it  was  made,  it  must 
be  bad  altogether :  and  giving  a  bail  bond  can  be  no  waver  of 
any  defect  in  that  process.  The  distinction  is  between  an 
irregularity  and  a  defect  in  the  process;  the  former  of  which  may 
be  waved,  but  the  latter  not  Goodwin  v.  Parry,  4  TermBep.  577. 
and  Hussey  v.  Wilson,  5  Term  Rep,  254i.  Indeed  in  everf  case 
of  an  application  to  cancel  the  bail  bond  for  an  irr^ularity  in 
the  proceedings,  the  argument  would  apply  that  the  irregularity 
has  been  waved  by  the  act  of  giving  a  bail  bond.  In  fkct  waver 
is  doing  something  after  an  irregularity  committed,  where  the 
irregularity  might  have  been  corrected  before  such  act  done. 
Analogous  to  the  rule  in  the  cases  cited,  is  that  which  has  been 
adopted  in  the  case  of  supplemental  affidavits,  which  are  always 
refused  where  the  original  affidavit  is  defective,  and  only  al- 
lowed where  they  are  ambiguous.  Green  v.  Redshaw  {a).  The 
engagement  of  the  bail  is,  that  the  Defendant  shall  appear  if  he 
has  been  properly  arrested  (&)• 

(a)  ^nlff,  Tol.  I.  S28.  u  to  make  the  Defendant  appear  accordii^ 

(6)  In  Gardiner  y,  Dudgjote^  8  Show,  51.    to  the  writ  and  not  aocoi^ng  to  the  con- 
it  it  nid  that  **  the  Uul  bood  to  the  iheriff   dition  of  the  bond.'' 

B(a^ 
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Bagley  was  stopped  by  the  Court  1800. 

Bes^^  SeijtyOn  the  part  of  the  sheriff  observed,  that  by  the  sta-      ^ 

tute  of  23  H.  6.  c.  9.  the  bail  bond  and  the  process  must  cor-      ®"^^«>'' 
respond ;  that  in  the  present  case  the  bail  bond  did  correspond      Damtbm. 
with  the  process  as  originally  issued,  but  that  in  consequence  of 
the  amendment  which  had  taken  place,  a  variance  had  been 
created  between  the  writ  and  the  bail  bond,  which  would  pre- 
vent the  sheriff  from  bringing  an  action  on  the  latter. 

Upon  this  the  Court  discharged  the  rule  for  cancelling  the  bail 
bond,  and.  made  Solute  the  rule  for  amending  the  return,  but* 
ordered  that  it  should  be  inserted  as  a  term  in  the  latter  rule, 
that  no  proceedings  should  be  had  against  the  sheriff  without 
special  notice  being  first  given  to  the  Court. 


AuDLEY  V.  Duff.  i^v^-ioui. 

^HIS  was  an  action  for  return  of  premium.  The  policy  was  on  PoUcy  on  the 

the  ship  Ceres  "  at  and  from  Oporto  to  Lynn^  with  liberty  to  ^^  omJ^ 

todch  at  one  port  before  Ijpin^  to  deliver  wines,  and  to  proosed  XymmntbHber- 

and  sail  to  and  touch  and  stay  at  any  ports  or  places  whatsoever  ty  toiou^ttiny 

g,  ,,  •!  ports  on  the  cotit 

on  the  coast  of  Portugal  to  join  convoy  particularly  at  Ldsbon  •**  aS  PMugai  to 
with  this  clause  on  which  the  present  question  arose,  "at  the  &!J^^^r^ 
premium  of  twelve  guineasper  cent,  to  return  6/.  if  the  Ceres  sail  bonf  at  is  gui: 
with  convoy  from  the  coast  of  Portugal  and  arrive"  (a).  ^r^*tfihe* 

Thecausewas  tried  before  Lord  JS&fon,  Ch.  J.,  at  ttheGuildhall  maLwikanwy 
Sittings  afler  MichaelTnasterm^  when  the  following  circumstances  •pJU,^^'  ^ 
af^ieared  in  evidence.  —  Lord  St.  Vincent  having  the  command  arrire.**   The 
on  the  Lisbon  station,  and  finding  himself  unable  to  afford  sepa-  AnovfT^  a™ 
rate  convoys  for  England  to  all  the  ports  upon  the  coast  of  Por^  sloop  and  cutter 
tugal,  directed  the  l^edy  cutter  and  Kir^^sfkher  to  go  to  Oporto  J^lJe  tnde^ 
and  convoy  the  trade  of  that  place  from  thence  to  Lisbon^  where  that  place  to  Lu- 
they  were  to  lie  in  the  BsLyDoyras^  without  entering  the  port  of  -J^  ^^  proowi 

with  the  Litbon 
tnde  under  a  larger  convoy  for  England.    In  the  way  from  Oporto  to  Litbon  the  fleet  waa  diipened  by 
a  ttorm,  and  the  C^pr«t  judging  for  the  best,  run  for  fn^g^atui  and  arrived.    Hdd  that  the  aaiured  waa  enti- 
tled to  a  return  of  premhim. 

(a)  At  the  time  the  rule  ttw  waa  ob-  Portugal  **  instead  of  **  sail  with  convoy 

tained  in  this  cause,  a  like  motion  was  from  the  coast  of  PortugaL**    The  two 

made  in  a  case  of  Everard  v.  HoUmg-  cases  were  now  argued  together,  but  it 

w^rth,   the  circumstances  of  which  were  was  admitted  by  the  bar  and  the  bench  that 

predsdy  similar  with  this,  except  that  in  the  two  expressions  were  the  same  in  ef- 

the  clause  for  return  of  premium  the  feet,  and  that  the  same  conttruction  must 

words  used  were  **  depart  with  convoy  from  prevail  in  both  cases. 

Lisbon^ 
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Lisbon,  so  as  to  become  chargeable  with  the  LiAon  duties* 
From  that  place  the  Romulusj  ArgOy  and  Alliance  were  ordered 
to  convoy  the  whole  trade  on  their  way  to  Englandi  and  off  the 
SciUy  Isles  the  Bamndus  was  to  leave  them,  and  protect  the  ships 
bound  for  Ireland  to  their  place  of  destination.  The  Oporto  fleet 
in  proceeding  to  Lisbon  being  dispersed,  lost  the  convoy,  and 
the  Ceres  then  judging  for  the  best,  run  for  England  and  arrived. 
At  the  time  when  the  captains  of  the  Oporto  trade  left  that  port, 
they  conceived  that  they  were  to  proceed  direct  for  England, 
and  did  not  learn  the  contrary  until  they  received  their  sailing 
instructions.     It  was  within  the  knowledge  of  all  partis  when 
the  policy  was  under-written,  that  the  coast  of  Portugal  was  much 
infested  with  privateers.     The  counsel  for  the  Defendant  con- 
tended that  the  Ceres  never  left  the  coast  of  Portugal  with  con- 
voy.    The  Lord  Chief  Justice  directed  the  jury,  that  as  the 
Oporto  trade  had  put  themselves  under  the  convoy  of  the  Speedy 
cutter  and  Kin^s-Jisher  which  formed  one  part  of  the  aggregate 
convoy  for  England,  they  had  thereby  deprived  themselves  of  all 
power  of  acting  for  themselves,  and  had  therefore  taken  their 
departure  from  the  coast  of  Portugal  with  convoy.  He  observed 
that  the  liberty  given  to  the  Ceres  by  the  policy  to  touch  M 
other  ports  on  the  coast  of  Portugal,  did  not  vary  the  inference 
with  respect  to  her  being  under  convoy  for  England  from  the 
momenlTthat  she  received  sailing  instructions.     A  verdict  was 
found  for  the  Plaintiff,  with  liberty  to  the  Defendant  to  move  for 
a  nonsuit. 

Accordingly  a  rule  nisi  having  been  obtained  for  that  purpose 
on  a  former  day ; 

ShepJierd&xA  Bayley,  Serjts.now  shewed  cause.  It  appears  from 
the  cases  that  a  ship  is  held  to  have  sailed  on  her  voyage  when  she 
has  quitted  her  port  of  loading.  Bond  v.  l!fvtt,  Cawp.  601.  and 
TheUusson  v.  Fergusson,  Doug.  36 1 .  And  if  she  sail  with  a  convoy 
appointed  by  Government,  however  that  convoy  be  constituted, 
it  is  a  fulfilment  of  a  warranty  to  sail  with  convoy*  Smith  v. 
Redskaw,  Park,  Insur,  349.  and  De  Garays,  Claggett,  ibid,  {a). 
These  authorities  shew  that  the  CeresSiA  depart  from  OportoyrvAi 
convoy  for  England,  All  connection  with  the  coast  of  Portugal 
was  at  an  end  as  soon  as  she  had  taken  her  departure  from  OportO; 
and  though  she  was  proceeding  to  the  Bay  Dqyras  in  pursuance  of 
her  sailing  orders  atthe  time  when  the  fleet  was  dispersed,  she  was 


(a)  Fief,  et.iy^gwno  r.  BevfiHe,  2  J7.  Bl  651. 


Park,  Imur,  Si9.<r,  and  JKMiH 


not 
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not  the  less  upon  her  voyage  to  England*     Had  she  been  or-        1800. 

dered  by  her  convoy  to  pursue  any  other  course,  she  must  have 

obeyed,  and  though  the  course  prescribed  might  have  been  very  ^^^^ 

much  out  of  her  way,  yet  she  would  not  have  been  guilty  of  a  Duff. 
deviation.  The  clause  for  return  of  premium  on  which  this 
question  arises  must  receive  one  of  diree  constructions;  1st,  if 
the  ship  sail  with  convoy  froni  that  port  on  the  coast  oi  Portu* 
gal  from  which  the  Oporto  convoy  shall  sail ;  2diy,  if  she  sail 
with  convoy  from  any  port  on  the  coast  of  Portugal ;  and  Sdly, 
if  sbe  sail  with  convoy  from  the  last  port  on  the  const  oi  PortU' 
golf  at  which  the  convoy  shall  touch.  If  either  of  tbe^  two 
fbroaer  constructions  be  correct,  the  Plaintiffs  are  entitled  to 
recover;  and  it  is  hardly  to  be  supposed  that  the  underwriters 
when  the  policy  was  effected  contemplated  the  third,  since  it 
well  known  to  them  that  the  coast  of  Portugal  was  infested 
privateers,  and  it  was  not  therefore  their  interest  to  allow 
the  Ceres  to  go  from  Oporto  to  Lisbon  without  convoy,  in  order 
to  gain  the  return  of  premium  by  departing  from  thence  with 
convoy. 

Vaagkam  and  Lens,  Seijts,,  in  support  of  the  rule.   It  may  be 
admitted  that  when  the  Ceres  sailed  from  Oporto  with  the  Speedbf 
cutter  and  Kin^s  Fisher^  she  sailed  with  convoy  on  the  voyage 
insured*  The  question  is,  whether  the  sailing  from  Oporto  was  a 
sailingfromthecoastofPor/t^o^Thatwasacondition  precedent, 
and  unlessstrictiy  complied  with  the  Plaintiff  cannotrecover.  The 
underwriters  appear  to  have  had  two  risks  in  contemplation ;  1  st^ 
while  the  ship  was  on  the  coast  oi  Portugal,  touching  and  staying 
at  the  ports  there,  until  she  had  taken  her  final  departure  from 
thence ;  2diy,  from  such  final  departure  till  her  arrival  in  England t 
and  it  was  in  consideration  of  being  relieved  from  a  part  of  the 
latter  risk  that  the  premium  was  to  be  returned.    Now  though  it 
BUiy  be  allowed  that  in  a  general  sense  the  convoy  from  Oporto 
was  a  convoy  for  England,  yet  it  may  be  also  considered  in  a 
nore  fimited  sense,  as  a  convoy  along  the  coast  of  Portugal:  and 
it  is  very  dear  that  the  underwriters  did  not  mean  the  proviso 
for  a  retnm  of  premium  to  attach  until  the  Ceres  had  taken  her 
departure  from  the  coast  with  convoy  across  the  Atlantic.    A 
policy  of  insurance  is  an  instrument  in  which  matters  are  ex^ 
pressed  with  peculiar  conciseness.  The  Court  therefore  will  be 
inclined  to  give  efiect  to  every  word  employed :  but  in  this  case 
the  words  **  from  the  coast  ofPortugaT*  must  be  struck  out  un- 
less they  be  construed  to  mean  <<  from  the  district  of  Portugal^* 
VOL.  II.  1  Lord 
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1800.  Lord  ELDON9  Ch.  J.  After  all  the  consideradon  which  I  have 

been  able  to  bestow  upon  this  subject,  I  remain  of  the  same 

AuDLET        opinion  which  I  entertained  at  the  trial,  and  therefore  think  that 
Durr.         the  case  was  properly  decided  by  the  jury.     The  case  is  neither 
more  nor  less  than  this.     From  the  disposition  of  the  enemy's 
force  it  happened  that  we  had  many  merchant  ships  collected  in 
tlie  various  ports  of  Portugal.     Lord  St  Vincent  as  commander 
upon  that  station,  was  to  provide  a  convoy  for  them  in  such 
a  manner  as  he  should  think  best     With  respect  to  many  of 
those  ships,  it  could  hardly  be  ascertained,  at  the  time  when  the 
policies  were  underwritten,  in  what  ports  they  were ;  though 
indeed  it  was  understood  that  the  Ceres  was  at  Oporto.     The 
uncertainty  therefore  under  which  the  parties  laboured,  respect- 
ing the  manner  in  which  the  convoy  would  be  formed,  and  the 
place  from  which  it  would  depart,  created  the  necessity  of  em- 
ploying the  expressions  which  have  been  introduced  into  this 
policy.  The  assured  agreed  that  on  the  ship  being  insured  from 
the  port  in  which  she  then  was  to  lA/nn,  the  underwriter  should 
have  12  guineas J9^  cent.;  but  that  in  case  the  voyage  was  un- 
dertaken with  convoy,  there  should  be  a  return  of  6L  per  cent. 
It  being  unknown  from  what  port  on  the  coast  of  Portugal  the 
convoy  would  sail,  the  clause  for  the  return  of  premium  was  to 
be  adapted  to  the  circumstances  of  the  case.  The  departure  with 
convoy  might  be  from  Oporto^  or  it  might  be  from  some  other 
place ;  it  became  necessary  therefore  to  introduce  some  expression 
which  extended  to  something  more  than  a  mere  departure  from 
Oporto.  Had  the  insurance  been  from  Portugal,  the  introduction 
of  the  words,  <^from  the  coast  of  Portugal,*'  might  have  furnished 
an  argument  in  the  Plaintiff's  favour.  But  the  insurance  being 
from  Oporto  which  is  a  port  on  the  coast  of  Portugal,  it  may  be 
inferred  that  the  assured  intended  to  claim  a  return  of  premium, 
not  only  if  the  ship  departed  from  Oporto  with  convoy,  but  if  she 
departed  with  convoy  from  any  port  on  the  coast  of  Portugal, 
not  excluding  Oporto.     With  respect  to  the  liberty  given  by  the 
policy  to  touch  and  stay  at  any  ports  on  the  coast  of  Portugal,  I 
think  it  quite  clear  that  when  the  ship  departed  from  Oporto  with 
convoy,  that  liberty  was  at  an  end.     It  must  be  understood  that 
such  liberty  was  given  to  the  Ceres  when  not  under  convoy;  for 
then  only  would  she  be  in  a  situation  to  exercise  it     Having  in 
this  case  departed  from  Oporto  with  convoy,  the  policy  must  be 
considered  as  if  the  above  mentioned  liberty  had  never  been  con- 
ceded. The  only  fair  interpretation  of  the  agreement  is,  that  the 

assured 
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assured  should  have  the  benefit  of  the  policy,  though  she  sailed        1800. 

from  Oporlo  without  convoy,  but  that  if  the  Ceres  sailed  from      

Oporto^  which  is  on  the  coast  o{ Portugal,  with  convoy,  then  there       Audlit 
should  be  a  return  of  premium.  Dorr. 

Heath,  J.     This  question  is  new  in  specie  because  it  has 
arisen  on  a  transaction  which  never  happened  before.     It  had 
been  usual  for  ships  to  go  from  Oporto  to  Lisbon  to  meet  with 
convoy.     But  in  the  present  instance  it  was  thought  proper,  on 
account  of  tlie  number  of  privateers,  to  send  the  Speedy  cutter 
and  King^s  Fisher  to  collect  the  trade.     There  are  however 
established  principles  on  which  this  case  must  be  decided.    It 
has  always  been  understood  that  provisions  for  a  departure  with 
convoy  have  relation  to  the  custom  of  trade  and  the  orders  of 
government,  and  ought  therefore  to  receive  a  liberal  construc- 
tion.   There  are  many  instances  in  Park's  Insurance  where  ships 
having  been  warranted  to  depart  with  convoy  from  the  port  of 
London,  but  the  convoy  having  been  appointed  to  sail  from  the 
Dawns,  or  from  Spithead,  reference  has  been  had  to  the  orders  of 
Government,  and  the  warranties  have  been  held  to  be  fulfilled 
by  joining  convoy  at  those  places  (a).  It  was  contended  that  we 
should  in  effect  strike  out  some  of  the  words  of  the  policy  if  we 
decided  in  favour  of  the  Plaintiff:  but  that  argument,  if  just, 
would  apply  to  those  cases  to  which  I  have  alluded  where  ships 
have  been  warranted  to  depart  with  convoy  from  the  port  of 
Zjondon.     The  question  is,  what  was  to  be  the  terminus  a  quo  ? 
as  to  which  I  think  the  cases  cited  are  directly  in  point.     I  am 
clearly  of  opinion  that  the  event  has  happened  on  which  the 
contract  for  a  return  of  premium  was  to  attach,  and  if  any  doubt 
could  be  entertained  upon  the  words,  they  must  be  construed 
most  fiivourably  for  the  assured.     The  underwriters  engaged 
to  return  the  premium,  and  verba  fortius  accipiuntur  contra  pro* 
ferentetRm 

RooKE,  J.  Since  this  rule  was  first  moved  for  I  have  entertained 
somedoubtsuponthesubject,butam  now  satisfied  that  theverdict 
is  right.  The  premium  was  given  on  a  war  risk:  the  Ceres  there- 
fore was  at  liberty  either  to  touch  and  stay  at  an^  of  the  ports  of 
Portugal,  with  a  view  to  obtain  convoy,  or  to  sail  direct  for  Eng' 
land  without  convoy;  but  if  she  obtained  convoy  then  a  part  of 
the  premium  was  to  be  returned.  Now  in  this  case  there  was  a 
convoy  appointed  by  relays  to  protect  the  trade  to  England;  and 

(a)   nd.  Lakutier't  cue,  2  SaOc,  4iS.  and  Gordon  ▼.  Morlty,  2  Str.  1265.  and  Park 
Insur.  8U. 

1 2  the 
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1800.  the  captain  of  the  Ceres  having  sailed  with  that  convoy  with  a 
bond  Jide  intention  to  proceed  for  England^  the  proviso  for  a 
return  of  premium  has  been  complied  with.    Had  the  ship  been 

Durr.  warranted  to  depart  with  convoy,  she  would  have  been  under  the 
necessity  of  leaving  O^or^o  with  the  Speedy  cutter  and  the  Kittys 
Fisher ;  and  her  so  doing  would  have  amounted  to  a  fulfilment 
of  the  warranty.  It  is  true  that  the  policy  is  made  by  the  broker 
of  the  assured ;  but  the  undertaking  to  return  the  premium  is 
the  undertaking  of  the  underwriters,  and  must  therefore  be 
construed  most  strongly  against  them. 

Rule  discharged. 


^^-  "^'  White  v.  Wilson. 

Sa^HTo?  w"  ti*    A  SSUMPSIT.  The  1  st  count  of  the  declaration  stated  "  that 
and  tbe  average   xV  heretofore,  to  wit,  on,  Sfc.  at,  4*^.  in  consideration  that  the 
PJ^^  ^raed^'^    PlaintiflFon  the  retainer  and  at  the  special  instanceand  request  of 
'•duriDu  a  certain  the  Defendant,  would  enter  hi  mselfand  serveas  chief  mate  c^  and 
""Tff  l3(^*  on  board  acertain  ship  called  the;&oa//oto,  whereof  the  Defendant 
to  the  coaat  of      was  master,  during  a  certain  voyage,  to  wit  acertain  woysLgeJram 
th^\o°Uic*'"'  the  port  of  London  to  the  coast  of  Africa,  and  from  thence  to  the 
West indjtt:**  tit  West  Indies  ^Yixch  the  said  ship  was  then  about  to  make,  dur- 
pwroTfrom^the    ^"8  ^hich  said  voyage  certain  negro  slaves  were  intended  to  be 
articles  that  the    purchased  on  the  coast  oi  Africa^  and  to  be  carried  and  conveyed 
"^fi^th^port    fron*  thence  in  the  said  ship  to  the  West  Indies,  and  there,  to  wit, 
of  London^  upon  in  the  Wcst  Indies  aforesaid,  to  be  sold,  he  the  Defendant,  under* 
affeto  the  cowt'  ^^^'^  ^^^  promised  tbe  PlaintiflFto  pay  him  at  and  after  the  rate  of 
of  Africa  for       fi/.  by  the  mouth,  for  each  and  every  month  during  the  said  voy- 
ihOTce  to**the       ^^y  ^^^  ^'^^  ^  much  money  as  should  be  the  average  price,  at 
WeH  Miet  or     and  fop  which  one  of  the  said  negro  slaves,  so  to  be  purchased, 
ter)wS*to  l^n-  carried,  conveyed,  and  sold  as  aforesaid,  should  be  sold  in  tbe 
don  m  Great      West  Jndies  aforcsaid  f '  it  then  averred  that  the  PUinliff  did  enter 
AtS&^eA^yciti^  himself  as  chief  mate,  and  that  the  ship  sailed  firom  London,  on 
in  Eurapcy**  and  h(&r  said  intended  voyage,  ^^  and  in  tbe  course  thereof  proceeded 
was  madcbi  the   ^  4fi"ica  aforesaid^  and  from  thence  to  the  West  Indies  afbresaidf 
articles  of  the     g^id  there,  to  wit,  at  thjB  West  Indies  aforesaid,  afterwards,  to  wit, 
a^negro-^ve :     9^9  4*^*  Completed  and  ended  tbe  said  voyage,  the  same  having 
^eW  that  the  va-  continued  a  longspaceoftime,  to  wit,  the  space  of  eleven  months;" 

the  description  of  tbe  voyage  io  tbe  declaration  and  the  articles  was  fatal,  though  the  captain  put  an  end 
to*the  voyage  in  the  IFest  Indies^  and  discharged  the  crew  there,  aiid  though  the  description  of  tbe  voyage 
in  the  declaration  was  under  a  tcUicet ;  hdd  also  that  the  contract  for  the  average  price  of  a  negro  slave  in 
addition  to  the  wages  was  void,  not  being  included  in  the  articles  according  to  the  S  Geo.  2.  c.  96  (a). 

(a)  And  see  Penny  v.  Porter,  2  East,  2.    MUe*  v.  Sheward,  8  East,  7. 

that 
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that  the  Plaintiff  served  as  chief  mate  during  the  said  voyage ;         1800. 

that  divers  negro  slaves  were  purchased  on  the  coast  of  AfricOj      

and  carried  to  the  West  Itidiesy  and  there  sold,  and  that  the  "^** 

average  price  for  which  they  were  sold  was  53/.  j  that  by  reason  Whaoh. 
of  these  premises  the  Plaintiff  became  liable  to  pay  66/.  in  respect 
of  the  monthly  wages,  and  55/.  as  the  average  price  of  a  negro 
slave.  The  2d  count  stated  the  Defendant  to  have  promised 
^  that  over  and  above  certain  sums  of  money,  at  and  after  a 
certain  rate  by  the  month  then  and  there  agreed  to  be  paid  by 
the  Defendant  to  the  PlaintifTy  in  respect  of  his  said  service 
during  the  said  last-mentioned  voyage,  he  the  said  Defendant 
would  pay  to  the  said  Plaintiff,  so  much  money  as  should  be  the 
average  price,  at  and  for  which  one  of  such  negro  slaves  to  be 
purchased,  carried,  conveyed,  and  sold  as  last  aforesaid,  should 
be  sold  in  the  West  Indies  aforesaid ;"  in  all  other  respects  it 
resembled  the  1st  count.  There  were  also  counts  in  indebitatus 
assumpsit  for  wages,  work  and  labour,  money  paid,  had  and 
received  and  on  an  account  stated.     Plea»  Non  assumpsit. 

At  the  trial  before  Lord  Eldon^  Ch.  J.,  at  the  Guildhall  sit^ 
Ungs  after  last  Hilary  terra,  it  appeared  on  the  production  of 
the  sUp's  articles,  that  they  were  intitled  '^  Articles  of  Agree- 
nent  between  the  master,  officers,  mariners,  seamen  and  sea- 
faring men  of  the  ship  Swallow,  bound  from  the  port  of  Londony 
upon  an  intended  voyage  to  the  coast  of  Africa  for  slaves,  from 
thence  to  the  West  Indies  or  America^  and  afterwards  to  Londor^ 
in  Great  Britain  or  to  her  delivering  port  in  Europe  ;  "  and  that 
the  rate  of  wages  inserted  iu  them,  agreed  with  that  claimed  in 
the  1st  count,  but  no  mention  was  therein  made  of  any  sum  of 
money  to  be  paid  to  the  PhiiiitlfiP,  as  the  average  price  of  a 
negro  slave.  It  was  then  proved  that  the  chief  mate  on  board 
ships  employed  in  the  slave  trade,  usually  receives  in  additioa 
to  his  wages  the  average  price  of  one  or  two  negro  slaves  ac- 
cording to  his  contract,  provided  he  does  not  misbehave  him- 
self, and  that  in  this  case  the  Defendant  had  agreed  to  allow 
the  Plaintiff  the  average  price  of  one  negro  slave  beyond  his 
wages.  It  was  also  in  evidence  that  the  captain  on  his  an*ival 
iu  the  West  Indies^  broke  up  the  voyage  and  discharged  the 
crew.  Two  objections  were  made  to  the  Plaintiff's  recovery ; 
1st,  that  as  the  2  Geo.  2.  c.  36.  had  provided  that  all  agree- 
ments for  wages  between  captains  and  tlieir  crews  should  be 
made  in  writing,  the  contract  for  the  average  price  of  a  negro 
alave^  could  not  be  superadded  to  the  articles;  2dly,  that  there 
was  a  material  variance  between  the  descriptions  of  the  voyage 

in 
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1800.        in  the  declaration*and  the  evidence.     A  verdict  was  fonnd  for 

the  PlaintifF,  with  liberty  to  the  Defendant  to  move  for  a  nonsuit. 

White  A, rule  nisi  for  that  purpose  having  been  obtained ; 

WiiioN.  Ijens  and  Bayley^  Serjts.,  now  shewed  cause ;  and  observed 

that  the  articles  produced  at  the  trial  which  bore  date  the  day 
after  that  on  which  the  37  Geo.  3.  c.  90.  imposing  a  new  stamp, 
took  effect,  had  only  the  old  stamp ;  they  contended  therefore 
that  as  by  the  2  Geo.  2.  c.  36.  s.  8.  it  is  provided;  that  the 
articles  shall  be  produced  by  the  master,  and  that  the  seaman 
shall  not  fail  in  his  suit  for  want  of  such  articles  being  pro- 
duced, the  fair  construction  of  that  clause  was,  that  the  articles 
should  be  produced  in  such  a  state  as  to  be  good  evidence,  but 
that  not  having  the  proper  stamp  in  this  case,  they  must  be  con- 
sidered as  not  having  been  produced  at  all,  and  consequently 
the  objection  of  variance  between  the  declaration  and  the  ar- 
ticles did  not  arise.  [But  the  Court  said,  that  if  the  Plaintiff 
were  permitted  to  go  into  parol  evidence  wherever  the  articles 
produced  were  on  an  improper  stamp  or  otherwise  defective, 
it  would  amount  to  a  repeal  of  those  legislative  provisions  which 
direct  that  such  agreements  shall  be  in  writing  and  in  a  certain 
form.]  They  then  contended,  1st,  that  the  2  Geo.  2.  c.  36. 
applies  only  to  contracts  for  wages  in  the  strict  sense  of  the 
word,  and  not  to  any  collateral  perquisites  agreed  upon  be- 
tween the  parties,  which  need  not  be  specified  in  the  articles ; 
2dly,  with  respect  to  the  variance,  that  the  contract  in  question 
was  originally  in  the  alternative,  and  might  terminate  in  the 
West  Indies^  and  therefore  the  voyage  which  was  the  true  con- 
sideration of  the  Plaintiff's  demand,  and  so  understood  between 
the  parties,  was  correctly  set  out ;  or  at  any  rate  being  only  in- 
troduced in  that  part  of  the  declaration,  which  states  the  in- 
ducement for  making  the  contract,  and  under  a  scilicet,  it  might 
be  rejected  as  an  immaterial  averment  (a) ;  for  as  it  would  have 
been  sufficient  to  have  alleged  generally  "  a  certain  voyage,'* 
and  then  to  have  proved  that  voyage  from  whence  the  earnings 
accrued,  the  declaration  might  be  read  so  as  to  avoid  the  va- 
riance by  leaving  out  the  description  of  the  voyage.  They  ob- 
served that  in  Bristaw  v.  Wright ,  Doug.  665.  the  variance  which 
was  there  held  fatal,  was  not  under  a  scilicet^  and  referred  to 
the  several  cases  o{  Savage  v.  Smithy  2  Bl.  1101.  Frith  v.  Grey 
cited  in  the  note  to  Dretxry  v.  Tmss^  4  Term  Rep.  561.  and 

(a)  If  an  aTennent  be  material,  putting  690.  Grimwood  r.  Sarrkt,  6  Term  Rip. 
it  under  a  sdlicei  will  never  make  it  im-  460.  Jokruon  y.  Pickgit  E.  26  Geo.3.  B.JL 
material.    Pope  r.  Fotter,  i  Term  Rep.    cited  per  Lawrence,  J.  6  Term  Rep.  46SL 

Peppin 
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Peppin  V.  Solomons^  5  Term  Rep.  496.  to  shew  that  an  aver«        1800. 

ment  need  not  be  proved  where  the  declaration  can  be  deemed       

perfect  without  it-  ^™ 

Shepherd  Bud  Vatighan^  Serjts.,  contra^  after  citing  Webster  v.        Wimok. 
Z>e   Tastetf  7  Term  Rep.   157.  where  three  privilege  slaves 
agreed  to  be  given  in  addition  to  wages,  were  held  to  be  wages, 
and  therefore  not  insurable,  were  stopped  by  the  Court. 

Lord  Eldon,  Ch.  J.  I  was  rather  of  opinion  at  the  trial 
that  this  voyage  was  capable  of  being  represented  merely  as  a 
voyage  from  London  to  Africa^  and  from  thence  to  the  West 
Indies :  and  that  although  the  voyage  described  in  the  articles 
was  a  voyage  from  the  port  o(  London  to  Africa^  from  thence 
to  the  West  Indies  or  America^  and  afterwards  to  London  in 
Great  Britain  or  to  her  delivering  port  in  Europe,  yet  that  the 
latter  part  of  the  description  was  not  binding  in  a  case  in  which 
there  was  no  delivering  port  in  Europe^  the  captain  having 
broken  up  the  voyage  in  the  West  Indies^  according  to  the 
option  which  seemed  to  have  been  vested  in  him.  I  doubted 
whether  it  was  not  a  contract  in  the  alternative ;  and  if  so, 
whether  it  was  not  sufficient  to  describe  that  voyage  which  had 
really  taken  place  (a).  I  am  now,  however,  inclined  strongly 
to  a  contrary  opinion,  and  think  that  the  declaration  should 
have  specified  the  agreement  as  it  was  stated  in  the  articles. 
The  contract  in  the  alternative  should  have  appeared  upon  the 
record,  and  the  fact  of  the  voyage  having  terminated  in  the 
West  Indies  should  have  been  averred.  And  this  will  be  found 
to  be  the  more  necessary,  if  we  attend  to  the  policy  of  the  va- 
rious acts  of  parliament  which  have  prt>vided  different  forms  of 
articles  for  different  voyages.  Witli  respect  to  the  additional 
perquisite  of  the  average  price  of  a  negro  slave,  it  is  impossible 
to  consider  it  in  any  other  light  than  that  in  which  it  was  con- 
sidered in  Webster  v.  De  Tastetj  namely,  as  wages.     If  the  le- 

(a)  Sec  Ixtyton  y.  Pearce,  Doug,  15.  "to  ddiver  tallow  at  is,  per  stone^  and  so 
where  it  was  decided  in  the  case  of  an  al-  much  more  as  the  Plaintiff  paid  to  an  j 
tematiTe  contract,  that  the  party  who  had  other/'  was  not  a  contract  in  the  altema- 
not  the  option,  could  not  state  it  as  an  ab-  tive,  but  merely  a  contract  depending  on  a 
solute  contracL  Lord  Maiufiddf  indeed,  contingency,  and  therefore  not  within  the 
there  laid  down  that  if  the  option  had  been  above  rule  applicable  to  alternative  con- 
in  the  party  pleading,  it  had  been  otherwise,  tracts.  However,  in  the  subsequent  case 
On  the  authority  (tf  this  dictum  it  was  con-  of  Tate  v,  WeUings,  S  Term  Rep,  6S1. 
tended,  in  CkurchUl  v.  WUkmx,  1  Term  the  Court  held,  that  the  Defendant  could 
Mqt,  447.  that  a  contract  in  the  alternative^  not  plead  a  contract  which  was  in  the  al- 
where  the  option  is  in  the  party  pleading,  temaUve^  as  an  absolute  contract,  though 
may  be  stated  as  an  absolute  contract ;  and  the  option  was  in  himself.  See  also  Perry 
this  seems  to  have  been  admitted  by  v.  Porter,  2  East,  2  S.  P.  and  Sh^rkan  v. 
BuUer,  J.;  for  his  reasoning  went  to  shew  Saunderif  2  Easi,  4.  in  notit  S.  P. 
that  the  contract  in  that  case  which  was 

gislature 
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J  800.        gislfUure  have  decided  that  all  agreements  for  wages  shall  be  in 

writing,  and  the  practice  be  not  to  put  in  writing  contracts  for 

^^'        the  price  of  one,  two  or  more  slaves,  that  practice,  if  allowed  to 
WiLtoH.       prevail,  may  be  made  the  means  of  evading  the  provisions  of 
the  act. 

Heath,  J.  I  am  of  the  same  opinion.  It  is  not  sufficient 
for  the  Plaintiff  to  state  in  his  declaration  "  a  certain  voyage," 
as  the  consideration  of  his  wages ;  but  he  must  specify  what  that 
voyage  was. 

RooRE,  J.     Of  die  same  opinion. 

liule  itlNioIute. 


Fd>.  nth.  GooDTiTLE,  OX  dcm.  Wanklen,  v.  Badtitle, 

Affichvit  of  icr-  JT^ILLIAMSy  Serjt.,  moved  for  judgment  against  the  casual 

ment  made  by  a  ejector,  and  mentioned  that  the  affidavit  of  service  was 

person  who  iaw  jj^^  made  bv  the  person  who  served  the  declaration,  but  by  a 

the  declaration  •                       •         i                  i                      .                     •                    • 

serred  and  heard  person  who  swore  that  he  saw  the  tenant  m  possession  served, 

it  exphuned  to  ^j^^  heard  the  person  who  served  him  with  it  acquaint  him  with 

the  tenant  m  *                     ,                                               ^ 

po^estion,  u  the  true  intent  and  meaning  of  the  declaration  and  notice. 

.ufficient  to  en-  j^    Court  held  this  affidavit  sufficient. 

title  the  Flaintin 

to  judgnwnt  against  the  casual  i^tor. 


-Fc^6.  i2ih.      WT.  Mainwaring,  G.  B.  MainwarinGj  and  T.  Chat- 
teris V.  Newman. 

Assumpsit  by  ji,  fT^lr^l^  declaration  in  this  case  stated  ^Uhat  one  James  Brander^ 

i;.  Mone"of*the  ^tt  Sfc.  at  Sfc.  made  his  certain  note  in  writing  commonly 

indorsersofa  called  a  proniissory  note,  his  own  proper  hand-writing  being 

drawn'by  ^.°in  thercunto  subscribed  bearing  date  the  same  day  and  year  afore- 

favourof  CD.  said  and  then  and  there  delivered  the  said  note  so  subscribed 

then  in'partner-  ^^  ^^  said  William  NtTjcman  and  one  James  Brander  and  one 

ship  and  by  them  Thomas  Chatteris  carrying  on  trade  together  in  partnership 

and°c.;  p°eain  tinder  the  name  style  and  firm  of  Newman  Brandy  and  Ckat^ 

bar  that  c.  out  ^cris  by  which  said  note  the  said  James  Brander  two  months 

h  liable  a^Mi  in-  after  date  promised  to  pay  to  the  order  of  the  said   WiUiam 

aorser,  together  Newmau  James  Brander  and  Thomas  Oiatteris  by  the  names 

heidgo^"on  and  description  pf  Messrs.  NevLman  Brander  and  Chatteris 

special  de-  2800/L  value  '}u  accouut.     And  tlie  said  William  Newman  James 

""         *  Brander  and  Thomxis  Chatteris  to  whose  order  the  payment 

of  the  said  sum  of  money  in  the  said  note  contained  was 

(a)  Vide  Jfosanjuct  v.  FTwy,  6  Taunt.  5p7. 

thereby 
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thereby  appointed  to  be  made  afterwards  and  before  the  pay-        1800. 

ment  of  the  said  sum  of  money  in  the  said  note  contained  or  any      

part  thereof  and  before  the  time  thereby  appointed  for  such    »^«^-^»»« 

payment  to  wit  on  Sfc.  at  ifc.  indorsed  the  said  note  the  hand-      NmvMAv. 

writing  of  one  of  them  on  their  joint  and  partnership  account 

and  in  their  joint  and  partnership  name  style  and  firm  of  ^ctm 

wum  Brander  and  Chatteris  being  thereunto  subscribed  and  by 

that  indorsement  appointed  the  contents  of  the  said  note  to  be 

paid  to  the  said  William  Mainwaritig  George  BouUon  Maiivwar" 

ing  wd  Thomas  Chatteris^  and  then  and  there  delivered  the 

fdid  note  so  iqdorsed  to  the  said  WiUiam  Maitmaring  George 

BotiUon  Jkhimoaring  and  Thomas  Chatteris  of  which  said  io^* 

ckNTsement  so  made  upon  the  said  note  as  aforesaid  the  said 

James  Brander  afterwards  to  wit  on  4-c.  at  Src-  had  notice.    And 

the  said  fVUliam  Maitmaring  George  Boutton  Mainwaring  and 

Thomas  Chatteris  aver  that  afterwards  and  when  the  said  note 

became  doe  and  payable  (to  wit)  on  Sfc.  at  4^.  tkey  the  said 

ffiUiam  MainvMiring  George  BouUon  Mainwaring  and  Thomas 

Chatteris  shewed  and  presented  the  said  note  so  indoirsed  as 

idforesaid  to  the  said  James  Brander  for  his  payment  of  the  said 

sum  of  money  therein  contained  and  then  and  there  required 

him  to  pay  the  same.    But  the  said  James  Brander  did  not  then 

or  at  any  time  whatsoever  pay  tlie  said  sum  of  money  in  the  said 

note  mentioned  or  any  part  thereof  but  then  and  there  wholly 

refused  so  to  do  of  all  which  premises  the  said  WiUiam  Newman 

James  Brander  and  Thomas  Chatteris  afterwards  to  wit  oti4^c  at 

4rc.  had  notice.  By  reason  of  all  which  premises  and  by  force  of 

the  statute  in  that  case  made  and  provided  the  said  WiUiam  Neith 

man  became  liable  to  pay  the  said  WiUiam  Mainmaring  George 

Boidton  Mainxoaring  and  Thomas  Chatteris  the.  said  suot  of 

money  in  the  said  note  mentioned  and  being  so  liable  the  said 

WiUiam  Newman  in  consideration  thereof  afterwards  to  wit  on  * 

4rc»  at  ^c.  undertook  and  to  the  said   WiUiam  Mainwarif^ 

George  BouUon  Mainwaring  and  Thcmas  Chatteris  then  and 

there  &ithfuUy  promised  to  pay  to  them  the  said  sum  of  money 

i|n  the  said  note  mentioned  when  he  the  said  WiUiam,  Newman 

should  be  thereunto  ^fterward^  re<)uested^''    There  were  als<i 

Qoania  m  indebiiatus  assumpsit  for  money  had  and  received, 

OKHiey  paid,,  and  money  lent)  apd  ofi^  an  accoimt  stated^  in  each 

pf  ifrhick  *  WiUiam.  Newman  wa^  stated  to  be  indebted  to  WiUiam 

Mainwaring^  George  BouUon,  Mflinwaringy  and.  Thomas,  Chath 

t^^s^  aii4  ip^  coDsid^ratioQ  tber^P'^  to  havie  promised  ta  pi^  lo 

them  7Q0Q/.    Th^^.  ^MPta  wei^c;.  followed^  by  ibii  conunoa 

breach 
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1800.        breach  that  William  Newman  had  not  paid  to  the  said  William 
Mainwaringi  George  Boulton  Mainwaringy  and  Thomas  Chat' 


Vm 

NxwMAK.  Pleas.     Isti  Non  assumpsit.     2dly,  "That the  said   Thomas 

Chatteris^  one  of  the  said  payees  and  indorsers  of  the  said  pro- 
missory note  in  the  first  count  of  the  said  declaration  mentioned, 
18  one  and  the  same  person  with  the  said  Thomas  Chatteris  one 
of  the  said  Plaintiffs,  and  not  other  or  different,  and  that  the 
said  several  promises  and  undertakings  in  the  said  declaration 
mentioned  were,  and  each  of  them  was,  made  by  the  said  WiUiam 
Newman  together  with  the  said  Thomas  Chatteris^  jointly,  and 
not  by  him  the  said  WiUiam  Newman  separately  from  and  with- 
out the  said  Thomas  Chatteris^  to  wit,  4^.  And  this,  4^ 
Wherefore,  4*^." 

To  this  second  plea  there  was  a  special  demurrer  assigning 
for  causes  "  that  the  said  WiUiam  Newman  hath  not  in  or  by 
that  plea  traversed  or  denied  the  making  by  him  the  said  Wd" 
Ham  Newman  of  the  said  promises  or  undertakings  in  the  said 
declaration  mentioned,  nor  hath  he  thereby  confessed  and  suf- 
ficiendy  avoided  the  same.  And  also  for  that  the  said  WUliam 
Newman  hath  thereby  attempted  to  plead  in  bar  of  the  actions  of 
the  said  WiUiam  Mainwaring^  George  Boulton  Mainwaring^  and 
Thomas  Chatteris^  matters  which  ought  to  have  been  pleaded,  if 
at  all,  in  abatement  of  the  original  writ  of  the  said  WiUiam 
Mainwaringy  George  Boulton  Mainwaring^  and  Tliomas  Chat- 
teriSf  and  not  in  bar  of  the  said  action.  And  also  for  that  the 
same  plea  doth  not  mention  but  wholly  omits  the  said  James 
Brander  the  other  payee  and  indorser  in  the  first  count  of  the 
said  declaration  mentioned  of  the  said  promissory  note  therein 
mentioned.  And  also  for  that  the  matters  contained  in  the 
same  plea  are  w.holly  immaterial  and  contain  no  answers  to  the 
said  declaration  of  the  said  WiUiam  Mainwaring^  George  Bod' 
ton  Mainwaringy  and  Thomas  Chatteris,  and  that  the  same  is 
in  other  respects  evasive,  argumentative,  and  informal.'* 

IjenSf  Serjt.,  in  support  of  the  demurrer.  The  subject  of  the 
Defendant's  plea  is,  not  that  the  same  person  is  Plaintiff  and 
Defendant,  but  that  one  of  the  Plaintiffs  being  also  one  of  the 
payees  might  have  been  made  a  Defendant.  Of  this  the  Defen- 
dant might  have  taken  advantagebypleain  abatement,  bpt  having 
omitted  to  do  so,  the  Court  will  not  now  take  notice  that  this 
matter,whichistheproper8ubjectof  a  plea  in  abatement,  appears 
on  the  record.  Deering  v.  Moor,  Cro,  Eliz.  55^.  CabeUy.  Vaughan^ 
1  SauncU  291.  Addison  v.  Ooerend,  6  Term  Bq).  766.     The 

course 
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course  which  the  Defendant  should  have  pursued  is  this ;  he  should  •  1 800. 
first  have  pleaded  in  abatement,  that  T.  Chatteris^  one  of  the 
payees,  was  not  joined  as  a  Defendant,  and  then  upon  his  being 
made  a  Co-defendant,  he  should  have  pleaded  in  bar  that  the  Nxwhan. 
same  person  was  made  a  Plaintiff  and  a  Defendant.  If  it  be 
insisted  that  this  could  not  have  been  pleaded  in  abatement  be- 
cause a  better  writ  could  not  have  been  given,  it  may  be  observed, 
that  it  is  not  an  invariable  rule  that  a  better  writ  must  be  givea 
in  such  a  case.  Symonds  v.  Parmenter^  2  Str.  1269.  (a)  In 
this  case,  however,  a  better  writ  might  have  been  given,  since  by 
such  a  writ  as  has  been  suggested  all  the  payees  would  have  been 
made  Defendants  in  the  suit  Th^|gh  perhaps  it  may  appear 
on  the  face  of  the  first  count  that  the  same  person  who  is  one 
of  the  Plaintiffs  ought  to  have  been  made  a  Defendant,  yet  this 
observation  does  not  spplj  to  the  three  last  counts,  where  the 
contract  is  alleged  to  have  been  made  with  Newman  only.  It  is 
tme,  that  the  plea,  which  is  pleaded  to  the  whole  declaration, 
aTers  that  the  several  promises  were  made  by  Newman  coupled 
irith  others ;  but  that  is  only  the  subject  of  a  plea  in  abatement 
to  the  three  last  counts,  upon  the  fiice  of  which  it  does  not  appear 
hat  T.  Chatteris  may  be  both  Plaintiff  and  Defendant:  the 
ilea,  therefore,  being  pleaded  to  the  whole  declaration  is  bad. 
Besides,  the  promises  being  joindy  made  by  Newman^  one  James 
Brander^  and  Thomas  Chatteris^  the  Defendant's  plea,  which 
states  them  to  have  been  made  by  Newman  and  Chatteris  only, 
s  on  that  account  also  incorrect. 

Hafwoodj  Serjt,  cantrd.  As  it  was  impossible  for  the  Defen- 
dant in  this  case  to  give  a  better  writ  to  the  Plaintifi^  he  could 
not  plead  in  abatement ;  and  as  it  was  necessary  to  introduce 
upon  the  record  the  fact  of  the  promises  being  made  joindy  by 
the  Defendant  and  one  of  the  Plaintiffs,  the  Defendant  was 
compelled  to  adopt  the  special  plea  in  question.  Had  this 
matter  appeared  distinctly  on  the  face  of  the  declaration,  the 
Defendant  might  have  demurred,  since  the  objection  destroys 
the  Plaintiff's  right  of  action.  No  distinction  can  now  be 
taken  on  the  form  of  the  different  counts,  because  the  plea  has 
averred  that  all  the  promises  were  made  by  Newman  and 
T  Chatteris  jointly.  With  respect  to  Addison  v.  Ooerendy  it 
might  be  sufficient  to  observe  that  it  was  a  case  of  tort^  and 
thmfore  not  applicable  to  the  case  now  before  the  Court  It 
appears  to  me,  however,  that  the  decision  in  Addison  v.  Ooerend 
proceeded  on  a  mistake.    The  objection  appeared  on  the  fece  of 


(a)  Vide  etHun  Fm.  Abr.^  Jbaiemeni,  (E.b.)  Com.JHg.iit.  AbaUmeni,  (I.  S.) 

the 
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the  d^laration  ;  now,  if  that  which  is  the  subject  of  a  plea  in 
abatement  appear  on  the  face  of  the  declaration,  why  call  fur  a 
plea  in  abatement  ?  the  only  object  of  which  is  to  introduce  od 
the  record  that  which  will  give  the  Plaintiff  a  better  writ.  The 
cases  prove,  that  where  a  Plaintifif  by  his  own  shewing  cannot 
maintain  the  action  on  his  writ,  the  Court  will  abate  the  writ  ex 
officio  {a).     The  argument  of  the  Court  in  Addison  v.  Overend 
was,  that  if  the  substance  of  a  plea  in  abatement  appear  on  a 
special  verdict  it  shall  not  abate  the  writ,  and  therefore  that  it 
should  not  where  it  appears  on  the  dedaf  ation ;  but  it  may  be 
observed,  that  if  such  a  &ct  appear  on  a  spedat  verdict,  it  appears 
there  improperly,  since  it  ought  never  to  have  been  received  ia 
evidence.  The  expression  in  Deeringy.  Moor  is,  *^  the  &idicig  it 
by  the  jury  is  not  material"  {by  The  substance  of  the  plea  is  not 
that  the  Plaintifl&  have  sued  ofie  on  bl  joint  contract,  but  that  one 
of  the  Plaintiffs  ought  also  to  have  been  madea  ccK-defeadant; 
and  the  objection  is,  that  the  promise  on  which  the  PlaiDtiffs  have 
sued  is  such  a  promise  as  canoot  be  enforced  against  the  Dcfe^^ 
dant  This  very  point  was  decided  in  Mcffcst  and  Others  v*  Fan 
MilUf^en^  E.  27  G.  S.  B.  R.  (c).  With  respect  tathe  last  objec- 
tion to  the  plea,  that  one  James  Brander  was  also  liable,  it  may  be 
answered,  that  the  name  of  Newman  alone  appears  in  the  three 
last  counts,  and  that  the  only  other  name  introduced  by  thepkais 


(a)  Vii9  1  S6U.  176.  Hob.  190.  S80. 
and  281.  and  the  cases  collected  in  Fm.  Ab; 
tic  jibatementf  (K.  b.) 

(6)  Vid.  etiam  Barman  v.  Wkicblow^ 
Lack.  152.  where  this  distinction  was  uken 
by  Sir  IT.  Jbran,  and  agreed  by  the  Court. 
So  in  WkelpdaU'%  case,  6  Co.  1 19.  Stead  r. 
Moon,  Cro.  Joe..  152.  and  Holdwich  et  Ux, 
V.  Chtut,  AIL  4e.  the  Court  refbsed  to/ibate 
the  writ  where  matter  pleadable  in  abate- 
ment appeared  on  special  verdict.  But  in 
Homer  v.  Moor^  cited  5  Bur,  2614.  where 
Mcch  matter  appeared  on  the  declaration, 
and  in  the  King  v.  Young,  cited  6  Term 
Hep.  760k  where  it  appeared  on  adrefaciat 
the-  Court  did  abate  the  writ  though  it  was 
not  pleaded. 

(c)  Mt^  amd  Otken  ▼.  Van  MiUmgen, 
Eatt^  27  (r.  2.  B:  H,  IndebitaLux  asaumi)sU 
by  the  Plaintifis  as  executors.  The  plea 
aweirad  that  the  promiieaif  any  weie  made 
by  the  Defendants,  together  with  twoothersv 
and  the  Plaintiff  MoffiUt,  and  concluded 
with  pmying  that  the  declaration  might  be 
qyaithfd.  To  this  there  was  a  special  de- 
murrer, asugping  for  cause  that  the  Defen- 
dMt  had'Oonoluded  ky  pnying:thBt  tfae^do* 
claration  might  be  quashed,  and  had  pleaded 
in  sbteaicat W-  Hw  Qm\MnAnL,  m\m  mm  hf : 


should  have  pleaded  in  abatement  of  tbe  bill 
Sj^c.  On  this  demurrer  tfie  Plaintifis  had 
judgment  of  reapwdtae  omtter  ;  wliarcapoa 
the  Defendants  now  pleaded  in  bar,  **  ibt 
the  several  promise*  and  undertakii^  ia 
the  said  declaration  meiitioiied»  if  wof  sad 
were  or  was  made,  were  and  earb  and  every 
of  them  was  made  by  them,  the  Defendsnts, 
together  with  the  said  WUHam  Mdfatt,  om 
of  the  Plaintiffs  in  this  cause,  jomtly,  sod 
not  by  them  the  said  Defendants  separately 
from  and  without  the  said  WiUmm  M^i^ 
to  wit,  at,  j'C.  And  this,  ^e.  Wherefore^  ~ 
j-c."  To  this  plea  the  Phuntifli  deninmd. 

Wood,  for  the  Plaintifis^  conteoded  ikst 
this  matter  could  only  be  pWdH  in  abtte- 
ment ;  that  Moffatt  was  in  outer  d^  as 
executor  and  trustee ;  and  that  the  debt  vas 
not  extinguished  in-  equity  by  his  beinig 
executor  to  the  person  entitled. 

BuLLBMk  J*  (without,  hearing  GIMi  for 
the  Defendant)  The  promise  was  made 
jointly  with  one  of  the  rahntifis.  Howcsn 
besuehimselfinaCourtofliaw?  Uisisi- 
possible  to  say  that  a  man  can  sue  himsdf. 
Judgment  for  the  DcfendaDt. 

And  see  lioyd  TV  mikmma,  9  ^L  h  S, 
48i.  Bosanguet  r.  Wray,  6  TiunL  597. 

that 
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that  of  Chatteris:  and  although  the  name  of  J.  Brander  appear        1800* 
on  the  first  count  as  one  of  the  payees,  turn  constat  that  he  is  not 
dead  (a). 


MAINWAmOfO 
V. 

Cur.  adv.  vidt.      Niwkak. 


Lord  Eldon,  Ch.  J.,  on  a  subsequent  day  said ;  The  present 
opioioa  of  the  Court  ifl|  that  the  Defendant  must  have  judgment. 
Indeed  it  appears  to  me  that  the  subject  of  the  present  plea 
epuld  not  have  been  pleaded  in  abatement;  because  a  plea  in 
abtttem^it  ought  to  give  a  better  writ,  not  to  shew  that  the 
naintiff  can  have  no  action  at  all.     Certainly  the  case  is  of 
fieat  importance,  and  it  has  not  been  without  some  hesitation 
that  I  have  been  able  to  come  to  a  decision  upon  it.    The  facts 
ciflbe  case  are  these;  a  man  of  the  name  of  Brander  makes  a 
promissory  note  to  three  persons,  namely  to  Newman^  to  him*- 
fdf  Brander^  and  to  Thomas  Chatteris.    This  note  is  indorsed 
to  ffilliam  Mainwaring^  George  Boulton  Mainwaring^  and 
Thomas  Chatteris^  who  are  clearly  the  persons  appearing  on  this 
xoGord  as  Plainti£&.    The  effect  of  a  judgment  for  the  De- 
fiaodant  will  be,  that  if  a  man  make  a  note  to  himself  and  others 
carrying  on  business  under  a  particular  firm,  and  that  partner- 
ahip  be  dissolved,  the  promissory  note  can  neither  be  put  in  suit 
US  sudi,  nor  enforced  as  an  ^equitable  agreement,  because  on  a 
promissory  note  stamp.     Considering  therefore  the  quantity  of 
circalating' paper  in  diis  country  standing  under  the  same  cir- 
cumstances with  the  note  in  question,  the  consequences  of  such 
A  decision  may  be  highly  iiyurious.     However  the   case  of 
JtoffiUt  V.  Van  MilUngen  cited  by  my  brother  Heywood  is  un- 
answerable. 

The  case  stood  over  till  this  day,  when  the  Court  observed, 
that  if  any  inconvenience  should  result  from  a  judgment  in  fa- 
Toar  of  the  Defendant  it  was  for  the  Legislature  to  interfere, 
bat  that  the  Defendant  was  entitled  to  judgment. 

Judgment  for  the  Defendant. 

J  a)  See  u  to  this  point  CaAeOr,  Vdugkanf  be  made  a  co-defendant  wai  only  the  sub- 

the  notes  suljoined  thereto  in  Wil-  ject  of  a  plea  in  abatement,  (see  H^HUamt's 

fiiiim'i  Sawulers,' rclL  i.  p.  291. ~ It  may  Saundert  uln  tuproy)  and  consequently  to 

also  be  obserr ed,  that  as  James  Brander  hare  introduced  his  name  into  the  plea  in 

not  one  of  the  Flaintiffi,  his  liability  to  bar»  would  have  been  incorrect 
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"DtXeo^xAhang  fllHE  Defendant  being  arrested  in  Michaelmas  Term  on  a  writ 
writ  returnable  returnable  the  last  return  of  that  term,  put  in  bail  on  the 

*i!J  !f*ir*""  °^  '^t  day  of  that  Term,  who  justified  on  the  first  day  oi  Hilary 

l«c*.  Term,  put    ^  -^        _      ,  .        '  ,  •;.  ,  ,      ^^.       -V  ,^ 

iniwil  on  the  last   i  erm ;  a  declaration  was  delivered  on  the  25tn  oi  January ^  in- 
day  of  that  term,  dorsed  to  plead  in  four  days,  otherwise  judiniient,  and  in  the 

who  justified  on  .  J;,         ,  i,i  •'.^  i^i,. 

the  first  day  of     evenmg  of  that  day  a  rule  to  plead  was  given :  on  the  28th  of 
«z.Term;ade-  January  a  plea  was  demanded,  and  on  the  Slst  of  the  same 

claration  was  de-  *7        r  ^  ' 

lirered  on  the  month  judgment  was  signed  for  want  of  a  plea. 
T '^^^"id^i^*  On  a  former  day  ShepAerd,  Serjt.  obtained  a  rule  Nisi  for  set- 
the  same  Term  ting  aside  this  judgment  and  all  subsequent  proceedings  thereon, 
jttdgmcm  was^^  ^'^^  ^^^^  >  ^^  ^^®  ground  of  the  Defendant's  being  entitled  to 
</a  plea.  Held  an  imparlance,  and  therefore  not  obliged  to  plead,  the  declara- 
Sdant  nSt  te^  ^*^°  "®^  having  been  delivered  until  after  the  Essoign-dm/  of 
ing  entitled  to  an  Hilary  Term.  On  this  day  he  contended,  that  the  Plaintiff 
mipariance  (a).    g^Quld  have  delivered  his  declaration  de  bene  esse  before  the 

JEssoign^din/y  in  order  to  deprive  the  Defendant  of  an  imparl- 
ance over  this  term,  and  cited  a  case  to  this  effect  from  1  Cramp. 
Pr.  1 26.  Ed.  S.  26th  January ^  1 764. 

Bayley^  Serjt.  contra  insisted  that  the  Plaintiff  was  never  ob- 
liged to  declare  de  bene  esse^  and  that  he  could  not  declare  in 
chief  until  the  bail  were  perfected,  which  was  not  till  after  the 
Essoign^ay. 

The  Court  afler  referring  to  the  oflScers  said,  that  although  a 
Plaintiff  be  entitled  to  declare  de  bene  esse  if  he  please  before  the 
Defendant  is  in  court,  yet  that  he  is  not  compellable  to  do  so, 
and  that  the  judgment  was  therefore  regular. 

Rule  discharged  (i). 

(a)  Vide  Thompson  v.  Jordan,  post  1S7. 

(b)  Vvd.  i  Sellon  Pract.  868,  td,  2.  Rook  v.  the  Earl  of  Leicester,  2  Term  Rep,  16. 
and  RoUeston  v.  Scott,  6  Term  Rejy,  S72. 


Mr^  Justice  Buller  was  absent  during  the  whole  of  this 
Term  from  indisposition. 


1  this  Term  William  Draper  Best^  of  the  Middle  Tenq^,  Es- 
quire, was  called  to  the  honourable  degree  of  Seijeant  at  Law, 
and  gave  rings  with  this  motto,  ^^  Libertas  in  legibus.** 


END    OF    HILARY  TERM. 


CASES 


ARGUED  AND  DETERMINED 


1800. 


IK 


THE  COURTS  OF  COMMON  PLEAS 


AND 


EXCHEQUER  CHAMBER, 


AND 


IN    THE    HOUSE    OF  LORDS; 

IN 

Easter  Term, 

In  the  Fortieth  Year  of  the  Reign  oF  George  III. 


The  King  v.  Smith. 


IHE  Defendant  was  indicted  at  the  Summer  assizes  for  Kent  in  an  imlictment 
1799,  on  the  15  Geo.  2.  c.  28.  s.  8.  ^°i^*".^'*' 

rhe  indictment  stated,  that  the  Defendant  on,  4^.  ^  with   not  necesnnr  to 
ce  and  arms  at  4^.  one  piece  of  false  and  counterfeit  money  fJ^J^^^J^^ 
de  and  counterfeited  to  the  likeness  and  similitude  of  a  piece  mon  utterer  of 
a^ood  lawful  and  current  money  and  silver  coin  of  this  realm   '^^"<"**T' 
led  a  half-crown,  as  and  for  a  piece  of  good  lawful  and 
rent  money  and  silver  coin  of  this   realm  called  a  half- 
wn  then  and  there  unlawfully  unjustly  and  deceitfully  did 
T  to  one  «7.  F.  he  the  said  Defendant  at  the  time  when  he  so 
sred  the  said  piece  of  false  and  counterfeit  money  then  and 
re  well  knowing  the  same  to  be  false  and  counterfeit,  and 
>  that  he  the  said  Defendant  at  the  time  when  he  so  uttered 
said  piece  of  false  and  counterfeit  money  as  aforesaid  to  wit 

on 
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1800.        on  8fC.  at  S^c,  had  about  him  the  said  Defendant  in  the  custody 

'       and  possession  of  him  the  said  Defendant  one  other  piece  of 

The  Kwo  jjjgg  ^j^ J  counterfeit  money  made  and  counterfeited  to  the  like- 
Smrb.  ness  and  similitude  of  a  piece  of  good  lawful  and  current  money 
and  silver  coin  of  this  realm  called  a  half-crown  he  the  said 
Defendant  then  and  there  well  knowing  tlie  said  last  mentioned 
piece  of  false  and  counterfeit  money  to  be  false  and  counterfeit 
In  contempt,  Sfc.  against  the  form  of  the  statute"  8fC.  (a). 

The  Defendant  was  tried  and  found  guilty  before  Butter^  J., 
who  reserved  the  following  question  for  the  opinion  of  the 
Judges,  viz.  Whether  the  indictment  should  have  concluded 
with  an  averment  that  the  Defendant  was  a  common  utterer  of 
false  money? 

The  case  was  argued  before  the  Judges  {absente  BuUeri.)  in 
the  Exchequer  Chamber. 

Gumei/j  for  the  prisoner,  contended,  that  when  the  law  gives 
any  particular  name  to  an  offence,  that  offence  ought  not  to  be 
described  in  an  indictment  by  any  circumlocution ;  as  in 
murder  where  all  the  circumstances  w{iich  constitute  the  crime, 
if  stated  in  the  indictment,  will  not  dispense  with  the  all^a- 
tion  that  the  party  is  guilty  of  murder ;  that  the  same  rule  ob- 
tained with  respect  to  perjury,  and  that  as  the  statute  bad  in 
this  instance|declared  that  a  person  under  certain  circumstances 
should  be  deemed  a  common  utterer  of  false  money,  the  indict- 
ment ought  to  have,  charged  him  with  being  so,  in  the  very 
words  of  the  statute. 

Fieldingy  on  the  part  of  the  prosecution,  argued,  that  the  con- 
clusion of  law  necessarily  resulted  from  the  facts  set  forth ;  that  the 
Legislature  after  stating  the  circumstances  which  constitute  the 
crime,  had  declared,  that  a  person  offending  against  this  provision 
of  the  act,  should  be  ^^  deemed  and  taken  to  be  a  common  ut- 
terer," which  words  are  equivalent  to  the  expression  ^^adjudged  a 
common  utterer ;"  that  this  case  therefore  was  not  like  those  where 


(a)  Whioh  eoactf,  **  thai  if  any  penon  uUering  or  tenderioff  hare  about  himor  Imc 

whaUoerer  shall  utter  or  tender  in  pay-  in  his  or  her  custo^  one  or  more  piece  or 

ment  any  £dae  or  counterfeit  money  know-  pieces  of  counterfeit  money  besidlM  fdul 

ing  the  saxne  to  be  false  or  counterfeit  to  was  so  uttered  or  tendered  then  such  person 

any  person  or  persons  and  shall  either  the  so  uttering  or  tendering  the  same  shall  he 

nme  di^  or  within  the  space  of  ten  days  deemed  and  taken  to  he  «  eammom  utttrtf 

then  next  utter  or  tender  in  payment  any  of/alte  money  and  banc  thereof  connctsi 

more  or  other  false  or  counterfeit  money  shall  suffer  a  year's  imprisonment,  andshaD 

knowing  the  same  to  be  false  or  counterfeit  find  sureties  for  his  or  her  good  bduviour 

to  the  same  person  or  persons  or  to  any  other  for  two  years  more  to  be  compoied  fnm 

penon  orperioni  or  diaU  atthe  time  of  such  the  end  of  the  said  year.** 

a  technical 
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technical  name  having  been  given' by  the  L^islature  to  the        1800. 
offence  itself,  that  name  must  be  employed  in  describing  such 
offence. 

At  the  ensuing  Spring  assizes  for  Kenty  Heathy  J^  delivered 
the  opinion  of  the  Judges  that  the  indictment  was  well  enough. 


The  Knra 

9. 


Gibson  v.  Chaters.  Maysth. 

rilHIS  was  an  action  on  the  case  for  maliciously  and  without  In  in  action  for 
-^  any  just  or  probable  cause  arresting  the  Plaintiff  and  hold-  iigto*bai{it*u' 
ing  him  to  bail.  not  sufficient  to 

At  the  trial  before  Lord  Eldon^  Ch.  J.,  at  the  Guildhall  sit-  wrirwas  sued 
Ungs  after  last  Hilary  term,  it  appeared  that  the  Plaintiff  and  out  after  pay- 
the  Defendant  were  both  resident  at  North  Shields  in  Narfhum-  debt,  if  the  cir- 
berlandj  the  former  beinff  the  master,  and  the  latter  the  owner  ^"™"^°*^  ^" 

^       ,  .  ,  °         .      ,./«  ,  11-         ford  no  inference 

of  a  ship ;  that  some  matters  in  diiierence  between  them  having  of  malice;  but 
been  submitted  to  arbitration,  the  Plaintiff  was  awarded  to  pay  »n»"ci»  ^*^  *X*" 
the  sum  of  19/.  145.  on  the  Slst  of  November  1797,  but  in  con-  malice  must  be 
sequence  of  his  being  absent  from  home  at  that  time,  and  not  P^^°  (**)• 
returning  till  March  1 799,  did  not  pay  the  sum  awarded  ;  that 
in  December  179S  the  Defendant  being  in  London  made  an  affi- 
davit of  debt  to  hold  the  Plaintiff  to  bail,  and  that  a  writ  issued 
thereupon ;  that  on  the  Plaintiff's  return  to  North  Shields  in 
March  1799,  he  hearing  of  the  Defendant's  intention  to  arrest 
him,  paid  the  debt  to  the  Defendant's  agent  at  North  Shields^ 
and  took  a  receipt  for  the  amount ;  that  on  the  4th  of  Mat/  fol- 
lowing, the  Plaintiff  having  arrived  in  the  river  Thames  from 
North  Shields^  was  arrested  and  holden  to  bail  by  the  Defend- 
ant's attorney,  on  an  alias  writ  taken  out  at  that  time,  but 
grounded  on  the  affidavit  made  by  the  Defendant  in  December 
1798.     His  Lordship  being  of  opinion  that  it  was  necessary  to 
prove  express  malice,  and  that  no  evidence  of  malice  had  been 
given,  nonsuited  the  Plaintiff. 

Best,  Seijt,  now  moved  for  a  rule  nisi  to  set  aside  this  nonsuit, 
and  have  a  new  trial ;  contending  that  the  case  was  distinguish- 
able from  that  o{  Scheibel  v.  Fairbain^  antCj  vol.  i.  p.  388.;  the 
writ  on  which  the  Plaintiff  in  that  case  was  arrested  having  been 
sued  out  previous  to  the  time  when  the  debt  was  paid,  wJiereas 
the  writ  in  the  present  instance  was  actually  taken  out  after  the 
debt  had  been  discharged  and  the  receipt  given ;  that  the  ground 
of  complaint  in  Scheibel  y,  Fairbain  was  a  mere  nonfeasance  in 

{a)  Vide  Wetherdm  t.  Embdenj  1  Campb,  295.  S99.  Page  t.  W^tUy  S  Eatty  314^ 
SncUar  v.  EMrtd,  4  Tauni,  7. 

VOL.  II.  K  the 
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1800.        the  Defendant  who  had  omitted  to  countermand  a  writ  pre- 

■ —      viously  sued  out,  and  was  so  treated  by  the  Court,  but  that  this 

^*  was  a  malfeasance  and  came  expressly  within  the  rule  laid  down 
Chatus.  in  IVcUerer  v.  Freeman^  Hob,  267.  that  a  man  is  liable  to  an  ac- 
tion if  he  sue  against  his  release,  or  after  the  debt  duly  paid. 
He  observed,  that  the  rule  with  respect  to  proving  malice  in 
actions  for  malicious  prosecutions,  did  not  hold  in  the  case  of 
actions  for  holding  to  bail  in  a  mere  civil  suit,  since  the  rule  in 
the  former  instance  proceeded  on  the  danger  of  discouraging 
prosecutions  for  public  offences. 

But  the  Court  were  of  opinion  that  the  facts  of  this  case  pre- 
cluded any  inference  of  malice,  and  that  the  Plaintiff  therefore 
to  entitle  himself  to  recover,  ought  to  have  given  evidence  of 
actual  malice. 

Best  took  nothing  by  his  motion. 


Ua^  8Ui.  Shirley  v.  Sanket  and  Others,  Executx)rs  of 

COLLINQWOOD. 

no°t  Heoin  t^o.  T^HIS  was  an  action  on  a  promissory  note  for  167/.  105.  dated 

miflsory  note  the  12th  Jultf  1793. 

given  in  payment       rj^^  ^^^^  ^^  ^.j.;^  heioTQ  Hotham,  B.,  at  the  last  Spring  as- 

of  a  wager  on^  ,  ^'^  i 

the  amount  of     sizes  for  ^i?n/,  when  it  was  proved  that  in  August  1792  the 
tiwfar^""         Plaintiff  and  the  Defendant's  testator  laid  a  wager  on  the  amount 

of  the  hop-duties  for  that  year ;  that  the  event  proving  favour- 
able to  the  Plaintiff  the  Defendants'  testator  gave  him  the  pro- 
missory note  in  question  for  the  amount  of  the  wager. 

At  the  trial  it  was  objected,  that  since  it  was  established  by 
the  case  oUAtherJold  v.  Beard^  2  Term  Bep.  610.  that  wagers  on 
the  amount  of  the  hop-duties,  or  of  any  other  branch  of  the 
public  revenue,  were  illegal,  and  no  action  could  be  maintained 
upon  them,  therefore  the  present  Plaintiff  could  not  maintain 
an  action  on  this  note,  the  consideration  of  which  was  a  wager 
upon  the  amount  of  the  hop-duties. 

The  learned  judge,  being  of  that  opinion,  nonsuited  the 
Plaintiff. 

Bcn/let/y  Serjt,  on  a  former  day  moved  to  set  aside  that  non- 
suit, and  contended  that  this  case  was  distinguishable  from 
Athetfoldv.  Beard;  first  because  the  note  was  not  given  until 
the  growth  of  the  hops  was  complete,  consequently  it  was  not 
possible  for  either  party  to  affect  the  amount  of  the  duties  with 
a  view  to  his  own  interest;  secondly,  that  as  the  question  re- 

(a)  Vide  Tapp€nden  y.  RandaU,  poit.  467.  Gilbert  ^.JSykei,  16  Easi,  150. 

specting 
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specting  the  amount  of  the  duties  was  admitted  by  the  note  to 
be  in  favour  of  the  Plaintiff,  no  discussion  of  that  question  need 
now  take  place,  and  therefore  no  inconvenience  could  arise  to 
the  public  He  urged  that  this  note  stood  on  a  different  footing 
from  notes  given  on  smuggling  or  other  illegal  transactions  of 
that  kind,  since  the  wager  which  was  the  consideration  of  it, 
was  neither  illegal  or  immoral  in  itself,  though  the  Court  had 
refused  to  enforce  it  on  account  of  public  inconvenience. 

The  Court  said,  they  would  look  into  the  case  of  Atherfold 
V.  Beard  before  they  granted  a  rule  nisi^  and  on  this  day. 

Lord  Eldon,  Ch.  J.,  said.  We  can  discover  no  difference  be- 
tween this  case  and  that  of  Atherfold  v.  Beard.  There  also  the 
discussion  respecting  the  amount  of  the  hop-duties  was  shut  out; 
for  the  Plaintiff  gave  in  evidence  the  admission  of  the  Defendant 
that  he  had  lost  his  wager,  and  upon  that  evidence  obtained  a 
verdict  (a).  What  difference  then  is  there  between  the  two  cases? 

Bayley^  Setjt,  took  nothing  by  his  motion. 


(a)  In  that  case  which  came  on  by  mo- 
tion in  arrest  of  judgment,  Qrote  J.  observed, 
that  the  olgection  to  the  wager  appeared 
upon  the  face  of  the  record ;  where  the  De- 
fendant's admission  as  to  the  amount  of  the 
duties  couU  not  appear.  And  in  Good  v. 
EUiott  S  IVrm  Bjep.  700.  BuXkr^  J.,  re- 
marked that  the  case  of  Atkeffdd  v.  Beard 
established  that  if  an  action  lead  to  impro- 
per inquiries,  it  may  be  stopped  in  Hnune  ; 
and  that  the  case  could  not  have  been  de- 
cided Ob  any  other  ground,  because  the  con- 
fession of  the  Defendant  excluded  any  ac- 
tual discussion  concerning  the  public  reve- 
nue.   The  principal  case  however  being  an 


action  on  a  promissory  note,  nothing  ap- 
peared upon  record  which  could  lead  to  im- 
proper inquiries;  no  evidence  respecting 
the  amount  of  the  duties  was  necessary  to 
substantiate  the  Plaintiff's  case;  and  it 
seems  doubtful,  whether  the  Defendant 
could  have  been  permitted  to  enter  into  such 
evidence,after  having  acknowledged  the  lost 
of  the  wager  by  giving  the  note  in  question. 
At  all  events,  it  does  not  seem  necessarily 
to  follow  that  the  Plaintiff  ought  to  faU  in 
his  suit  because  the  Defendant  under  some 
possible  circumstances  might  have  a  de- 
fence depending  upon  evidence  improper  to 
be  admitted. 


1800. 
Shuilxt 

9, 

Sankkt 
and  Others. 


M.  Tattersall  Administratrix  of  W.  Tattersall     May  i«th. 

V.  Groote. 

/COVENANT.    The  declaration  stated,  that  by  an  indenture  If  J.  and  B.  in 

^dated  the  2d  of  January  1 797,  between  G.  fV.  Groote,  the  De-  ^sTm^  mon^ 

fendant,  and  W.  Tattersall,  the  Plaintiff's  intestate,  reciting  that  paid  by  one  to 

in  consideration  of  420/.  paid  to  G.  W.  Groote  by  fV.  TattersaU,  iJtV^tn^rSip 

G.  W.  Groote  agreed  to  accept  W.  Tattersall  as  a  partner  in  his  and  covenant  in 

business  of  an  apothecary,  it  was  witnessed  that  in  consideration  ^°*of  the*^ 

partnership  to 
submit  all  matters  relating  thereto  to  arbitration,  the  arbitrators  are  not  thereby  authorized  to  determine 
whether  any  part  of  the  sum  of  money  which  was  the  consideration  of  the  partnership  should  be  refunded(a). 
Semb,  that  no  action  can  be  maintained  for  refusing  to  nominate  an  arbitrator. in  pursuance  of  a  cove- 
nant to  refier  mttten  to  arbitration. 


(a)  And  see  CM?  v.  Xucoj,  2  Ea$t^  305. 

k2 


of 
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1800.        o(  the  premises  they  became  partners  in  the  business  aforesaid, 

' subject  to  the  provisoes  and  agreements  in  the  indenture  con- 

""  tained ;  that  it  was  "  covenanted  by  and  betv^een  the  said  G.  fV. 
Gaoirr.  Groote  and  JV.  Tattersall,  and  G.  fV.  Groote  and  fV.  TattersaU 
deceased,  and  each  of  them  for  himself  his  executors  and  admi- 
nistrators did  covenant  promise  and  agree  to  and  with  the  other 
of  them  his  executors  and  administrators  that  if  at  any  Ume 
during  that  co-partnership  or  at  or  afler  any  determination 
thereof  any  variance  dispute  doubt  or  question  should  arise  hap- 
pen or  be  moved  between  the  said  parties  or  either  of  tliem  their 
executors  or  administrators  in  for  about  or  touching  the  said 
joint  concern  or  copartnership  or  any  covenant  agreement 
clause  matter  or  thing  therein  contained  or  in  the  C(Histruction 
thereof,  or  in  anywise  relating  thereto,  then  every  such  variance 
dispute  doubt  or  question  should  be  referred  to  and  be  resolved 
and  determined  by  two  indifferent  persons  to  be  elected  and 
chosen  by  the  said  partners,  that  is  to  say,  one  by  each  of  them 
within  twenty  days  next  after  such  variance  dispute  doubt  or 
question  should  arise  happen  or  be  moved,"  with  power  to  the 
arbitrators  to  elect  an  umpire  in  case  of  dispute ;  and  that  each 
of  them  covenanted  to  abide  by  the  determination  of  the  arbi- 
trators *^  without  any  further  dispute  or  trouble  whatsoever." 
The  decIafTation  then  averred,  that  on  the  11th  of  December 
1 798,  the  co-partnership  was  dissolved  by  consent,  and  that  af- 
ter such  dissolution  JV,  7a//^5a// conceiving  himself  entitled  to 
a  return  of  the  420/.  the  consideration  of  the  co-partnership,  all 
disputes  touching  the  same  were  referred  to  the  award  of  two 
indifferent  persons  elected  for  the  purpose  by  the  said  TV.  Tat- 
tersaU and  G.  fV.  Groote^  but  that  fV,  TattersaU  died  before  any 
award  was  made ;  that  since  his  death  the  Plaintiff  Margaret 
TattersaU  conceiving  herself  to  be  entitled  to  the  said  4202.  as 
administratrix,  in  order  to  put  an  end  to  the  dispute,  did  within 
20  days  proceed  to  name  to  the  said  G.  W.  Groote  an  indifferent 
person  as  an  arbitrator  on  her  part,  and  requested  the  said  G. 
W.  Groote  to  name  one  on  his  part  The  breach  was,  that  G. 
W.  Groote  refused  to  nominate  an  arbitrator,  whereby  the 
Plaintiff  was  prevented  from  recovering  by  means  trf"  the  said 
arbitration  the  said  420/.  paid  as  the  consideration  of  the  said 
copaitnership,  and  which  was  dissolved  without  any  benefit  ac- 
cruing thereby,  either  to  the  said  JV.  TattersaU  in  his  life-time, 
or  to  the  Plaintiff  as  his  administratrix  since  his  death. 
The  Defendant  prayed  oyer  of  the  indenture,  by  which  it  ap- 
pears 
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peared,  thut  G.  FF.  Groott  apothecary  to  Her  Royal  Highness        1800. 

the  Duchess  of  Yorkj  and  fV.  To/Z^so// man-midwife  and  apo-       

thecary,  entered  intopartnership  for  so  long  a  time  as  they  should     Tatte»«ai.l 
mutually  agree,  the  latter  paying  to  the  former  420/.;  Uiat  they       Gaooix. 
entered  into  the  several  covenants  usually  contained  in  articles 
of  partnership;  that  G.  W,  Grootexhen  covenanted  with  W,  Tat" 
tersall  not  to  interfere  with  or  endeavour  to  turn  to  his  own  ad- 
vantage that  part  of  the  practice  established  during  the  co-part- . 
nership  which  respected  midwifery,  but  that  W.  Tattersallj  hb 
executors,  administrators  and  assigns^  should  be  at  liberty  after 
the  dissolution  of  the  partnership  to  carry  on  that  part  of  the 
business  or  dispose  of  it  to  their  own  advantage ;  then  followed 
the  covenant  as  set  out  in  the  declaration,  for  referring  all  mat- 
ters in  dispute  to  arbitrators,  and  abiding  by  their  award. 

The  Defendant  then  demurred  generally  to  the  declaration ; 
and  the  Plaintiff  joined  in  demurrer. 

ZienSj  Serjt.,  in  support  of  the  demurrer.  1st,  This  action  is 
novd  in  its  kind,  and  cannot  be  maintained.  The  covenant  on 
which  it  is  founded  is  not  so  far  binding  as  to  oust  the  juris- 
diction of  the  courts  of  common  law ;  for  it  cannot  be  pleaded 
in  bar  to  an  action  in  those  courts.  Thompson  v.  Chamock, 
6  Term  Sep.  IS9.  Now  if  it  were  so  far  binding  as  to  subject 
a  party  to  damages  for  not  submitting  to  arbitration,  the  same 
consequence  would  ensue  as  if  the  party  were  allowed  to  plead 
it  in  bar.  It  is  true  that  in  Half  hide  v.  Fenning^  2  Broom  Chan, 
Cos.  336.  an  agreement  to  refer  all  matters  in  difference  was 
allowed  to  be  pleaded  to  a  bill  filed  for  a  partnership  account, 
but  in  that  case  it  was  also  agreed  that  they  would  not  sue  either 
at  law  or  in  equity:  and  even  this  determination  is  much  shaken 
by  the  subsequent  case  o(  Mitchell  v.  Harris^  2  Vez.juu.  129. 
Such  an  action  as  the  present,  if  it  could  be  supported,  would 
be  altogether  fruitless ;  since  it  would  be  impossible  for  the  jury 
to  ascertain  the  damage  sustained  by  refusing  to  submit  to  an 
arbitration,  when  it  cannot  appear  what  the  result  of  such  an 
arbitration  would  be.  2dly,  This  case  is  not  within  the  cove- 
nant, which  durects  that  all  matters  relating  to  the  co-partneir- 
ship  shall  be  referred  to  arbitration,  whereas  the  subject  of  the 
present  dispute  is  the  original  consideration  of  entering  into  the 
co-partnership.  3dly,  By  the  terms  of  the  covenant  one  arbi- 
trator is  to  be  named  by  each  of  the  partners ;  but  the  Plaintiff 
who  is  executrix  to  one  of  the  partners  has  no  authority  to 
nominate,  and  consequently  cannot  sue  the  Defendant  for 

omitting  to  nominate  on  his  part. 

Shepherd, 


Tattkesall 

V. 
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1800.  Shepherd^  Seijt,  corUrd.  1st,  It  is  clear  that  an  agreement  to 

refer  matters  in  dispute  to  arbitration  is  not  illegal.  Such  agree- 
ments are  recognised  and  enforced  by  the  9  4f  10  of  Will.  S.  c, 

GmooTs.  1 5,  But  where  a  man  covenants  to  do  any  thing  which  by  law 
he  may  do,  he  is  liable  to  an  action  for  non-performance  of  his 
covenant.  Many  things  may  be  the  subject  of  an  action  of  co- 
venant, though  the  result  of  the  decision  would  require  a  further 
investigation.  Thus  if  a  man  covenant  to  account,  an  action  may 
be  maintained  on  his  refusal  to  do  so ;  yet  a  subsequent  action 
would  be  necessary  to  recover  the  balance  of  the  account 
Whatever  difficulty  may  be  found  in  ascertaining  the  damage, 
the  only  question  now  is.  Whether  the  action  be  not  maintaiiH 
able  ?  2d,  Nothing  can  be  larger  than  the  expressions  of  this 
covenant  The  terms  upon  which  the  partnership  should  be 
dissolved  is  clearly  within  the  meaning  of  them.  It  is  possible 
that  the  propriety  of  restoring  the  420/.  or  a  proportionable 
part  of  it,  might  be  the  foundation  of  a  suit  in  equity ;  as  if 
some  fraud  had  been  practised  in  the  formation  of  the  partner- 
ship. If  therefore  this  question  could  be  the  foundation  of  a 
suit  in  equity,  it  was  clearly  a  proper  subject  for  arbitration. 
Sdlyj  The  Court  will  so  construe  the  covenant  as  to  give  effect 
to  the  intention  of  tbe  parties.  The  words  of  the  covenant 
respect  any  difference  which  shall  be  moved  bet^'een  the  said 
parties  or  either  of  them,  their  executors  or  administrators ;  it 
would  therefore  be  absurd  to  confine  the  agreement  to  nomi- 
nate arbitrators  to  the  partners  themselves. 

Lord  Eldon,  Cli.  J.  (after  stating  the  case).  These  articles 
purport  to  be  an  agreement  between  two  gentlemen  conversant 
in  the  different  branches  of  the  medical  profession ;  and  one  of 
them  has  thereby  decided  for  himself,  that  it  was  worth  his  while 
to  give  420/.  to  the  other  on  the  establishment  of  a  joint  concern. 
It  was  competent  to  him  to  decide  on  the  prudence  of  such  a 
measure,  taking  into  consideratibn  the  probability  of  the  connec- 
tion being  of  long  continuance  or  not.  It  is  very  evident  from  the 
covenant  which  provides  that  the  practice  of  midwifery  shall  be- 
long wholly  to  Mr.  Tattersallj  after  the  dissolutionof  the  part- 
nership, that  he  might  derive  a  sufficientinducement  for  entering 
into  it  from  the  hope  of  being  soon  able  to  establish  his  character 
in  that  branch,  and  then  to  dissolve  the  partnership  and  set  up 
for  himself.  He  declined  entering  into  articles  for  a  definite  period 
of  time;  we  may  therefore  lay  out  of  the  case  the  whole  doctrine 
of  equity  respecting  agreements  between  masters  and  appren- 
tices, where  part  of  the  consideration  has  been  restored  to  the 

latter 
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latter  on  the  ground  of  its  having  been  paid  with  a  view  to        1800. 
some  continued  benefit  which  has  been  interrupted  by  some  ■ 

unex|)ected  event  The  case  has  been  argued  on  these  grounds.  TATi«»aAi.L 
I  shall  first  consider  the  second,  and  on  that  point  I  am  clearly  Gkootx. 
of  opinion  that  the  case  is  not  within  the  articles.  See  how  it 
stands.  In  consideration  of  420/.  to  be  paid  by  Mr.  Tatter^ 
sail^  the  parties  agree  to  enter  into  the  articles.  The  cove- 
nant to  refer  matters  to  arbitration  in  point  of  considera- 
tion, is  sustained  by  the  payment  of  420/.  and  yet  by  vir- 
tue of  that  very  covenant  it  is  now  made  a  matter  of  dispute 
whether  the  420/.  ought  to  have  been  paid  or  not  Courts  of 
equity  will  interfere  in  cases  where  fraud  has  been  practised, 
and  order  the  consideration  to  be  returned ;  but  then  they 
treat  the  articles  as  a  nullity  in  consequence  of  the  fraud; 
whereas  here  the  parties  apply  to  a  court  of  law  to  enforce  a 
covenant  in  the  articles,  because  they  are  binding.  Large  as 
the  words  are,  I  do  not  think  that  they  authorise  a  demand  of 
an  arbitration  on  the  point,  whether  the  consideration  of  the 
articles  should  have  b^n  paid  or  not  With  respect  to  the 
third  point,  I  do  not  feel  that  we  are  bound  to  struggle  to 
make  sense  of  the  terms  which  the  parties  have  used.  It  can 
hardly  be  doubted  that  the  parties  meant  to  extend  the  power 
of  nomination  to  their  executors  and  administrators :  but  the 
words  are  "  partners  and  each  of  them."  Now  there  is  no 
sufficient  reason  in  this  case  for  extending  those  words  beyond 
their  obvious  sense.  On  these  two  last  grounds  therefore  I 
am  clearly  of  opinion  that  judgment  must  be  given  for  the 
Defendant 

With  respect  to  the  first  point,  if  it  were  necessary  to  give 
an  opinion  I  should  wish  to  take  time  to  consider  of  it.  This  is 
quite  clear,  that  there  is  no  instance  of  such  an  action  as  the 
present  having  ever  been  brought  in  a  court  of  law,  and  it  is 
equally  clear  that  though  courts  of  equity  will  decree  the  spe- 
cific performance  of  reasonable  covenants  where  substantial 
damages  cannot  be  obtained  in  a  court  of  law,  yet  no  man,  I 
apprehend,  ever  heard  of  a  suit  in  equity  to  compel  the  spe- 
cific performance  of  a  covenant  to  refer  disputes  to  arbitration. 
In  Wellington  v.  Mackintosh^  2  Atk.  569.  Lord  Hardwicke 
overruled  a  plea  of  covenant  to  refer  matters  in  difi*erence 
which  was  pleaded  to  a  bill  for  a  discovery.  Lord  Kenyon^ 
indeed,  in  Half  hide  v.  Penning^  supported  such  a  plea;  but 
then  the  words  there  were,  '^  before  they  brought  any  suit"  I 
think  I  do  not  misconstrue  the  case  of  Mitchell  v.  Harris,  by 

N  stating 
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Stating  that  the  opinion  of  Lord  Loughborough  did  not  agree 
with  the  doctrine  laid  down  in  Hal/hide  v.  Fenntng.  In  the 
discussion  of  Mitchell  v.  Harris^  the  counsel  were  asked  by  the 
Lord  Chancellor  if  an  action  like  the  present  had  ever  been 
known  in  a  court  of  law,  and  it  was  admitted  that  no  instance 
was  to  be  found.  It  would  be  difficult  to  direct  a  jury  upon 
what  rule  to  proceed  in  assessing  damages  in  such  an  action ; 
for  non  constat  that  the  Plaintiff  would  have  succeeded  in  the 
arbitration.  The  covenant,  therefore,  seems  nugatory,  or  if 
not  so,  yet  it  cannot  be  enforced  as  tending  to  exclude  the 
jurisdiction  of  the  courts. 

Heath,  J.  I  am  of  the  same  opinion.  If  it  were  necessary 
to  decide  the  case  upon  the  first  ground,  I  should  wish  to  con- 
sider it  more  fully.  It  appears  to  me,  however,  that  the  cove- 
nant is  tantamount  to  a  covenant  to  forbear  suing.  Indeed  it 
does  not  appear  upon  these  pleadings  that  the  Plaintiff  is  en- 
titled to  the  420/.  whereas  he  was  bound  to  make  out  a  title  to 
recover  it  Thus  in  an  action  for  not  accounting,  the  Plain- 
tiff must  shew  that  the  Defendant  has  received  a  certain  sum 
of  money ;  otherwise  no  legal  difference  appears  between  them. 
In  tlie  same  manner  an  action  can  never  lie  for  not  going 
before  an  arbitrator  unless  it  appear  that  there  i^  a  fair  subject 
of  arbitration.  By  the  words  of  the  covenant  in  the  present 
case,  the  power  of  nominating  arbitrators  is  confined  to  the 
partners  themselves. 

RooKE,  J.  On  the  first  objection  the  inclination  of  my  opi- 
nion is,  that  the  covenant  is  futile :  but  it  is  not  necessary  to 
decide  that  point  On  the  two  last  grounds  I  am  of  opinion 
that  judgment  should  be  given  for  the  Defendant. 


Judgment  for  the  Defendant 


MuBPHV 
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1800. 


Murphy  v.  Cadell.  ifayisth. 

rilHIS  was  an  application  to  stay  proceedings  in  am  action  in  The  Court  win 
■*-    this  Court,  on  the  ground  of  the  Plamtiff  having  filed  a  "^f'^y  F^" 
Dill  in  Chancery  against  the  Defendant  for  a  discovery  and  an  action,  on  tke 
account  respecting  the  very  matters  for  which  he  was  pursuing  £!^^^  jj^ 
his  remedy  here.  chancery  for  the 

Cpckelly  Seijt.,  shewed  cause  against  the  rule,  and  cited  Jonet 
V.  Clay  J  arUey  vol.  i.  p.  191.,  where  the  Court  refused  to  com- 
pel a  party  to  elect  whether  he  would  proceed  by  indictment  or 
action  for  the  same  cause. 

Shepherd^  Seijt,  argued  in  support  of  the  rule. 

But  the  Court  were  of  opinion  they  could  not  interfere,  ob* 
serving,  that  possibly  the  Defendant  might  be  in  contempt  in 
Chancery  for  having  put  in  an  insufficient  answer. 

Rule  discharged  without  costs. 


Payne  v.  Whaley.  Mo^  isth. 

T>ESTy  Serjt,  having  obtained  a  rule  nisi  for  setting  a^e  a  Allowance  of  a 
Jleri  facias  in  this  case  and  all  proceedings  thereon,  as  ^  ^1w^ 
being  subsequent  to  the  allowance  of  a  writ  of  error ;  before  the  Plain- 

Bayley^  Serjt,  shewed  cause  and  contended  that  the  allow-  ^"a^^'jJJ^^ 
ance  of  the  writ  of  error  was  irregular,  inasmuch  as  it  was  ment. 
served  before  the  Plaintiff  was  entitled  to  sign  a  final  judgment. 
But  the  Court  held  the  aUowance  regular  (a). 

Rule  absolute. 

(a)  Vid.  Gravatt  t.  Stimpton,  voL  i.  p.  479.  for  what  is  said  on  this  subject  by 
Eyrtf  Ch.  J. 


Thompson  v.  Jordan.  j%  liUu 

rilHIS  was  a  rule  obtained  by  LenSf  Seijt,  calling  on  the  if  the  writ  by 
-*'    Plaintiff  to  shew  cause  why  the  interlocutory  judgment,  T***^  \!3^^ 
and  all  subsequent  proceedings  thereon,  should  not  be  set  returnable  on 
aside  for  irr^ularity,  with  costs.  S*t^eJ^d 

The  Defendant  having  distrained  upon  the  Plaintiff  for  rent,  the  Plaintiff  do 
the  latter  replevied  the  goods,  and  on  the  16th  of  December^  ta  fot!^l!^ 
1 799,  removed  the  action  of  replevin  into  this  Court  by  a  writ  fore  the  end  of 

that  term,  the 
Defendant  ii  entitled  to  an  imparlance ;  though  he  has  not  appeared  within  the  term. 

of 
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of  accedas  ad  curiam  (a\  returnable  on  the  first  return  of 
Hilary  term  [Jan.  20.)>  1800.  Previous  to  the  return  of  this 
writ  it  was  shewn  to  the  Defendant's  attorney  who  under- 
took to  appear;  but  on  the  22d  of  January  do  appearance 
having  been  entered,  the  Plaintiff  ruled  the  Defendant  to  ap- 
pear in  four  days,  and  on  the  4th  of  February  the  Plaintiff's 
attorney  gave  notice  to  the  Defendant's  attorney  that  the  writ 
of  accedas  ad  curiam  had  been  returned  and  filed,  and  demand- 
ed that  an  appearance  should  be  entered,  adding,  that  unless 
an  appearance  were  entered  a  distringas  would  issue.  On  the 
8th  oi  February  no  appearance  having  been  entered,  the  Plain- 
tiff sued  out  a  distringas  returnable  on  the  last  return  of  Hilary 
term  (JFVi.  12.).  On  the  14th  of  February^  being  two  days 
after  the  expiration  of  Hilary  term,  the  Defendant  entered  an 
appearance,  and  on  the  same  day  a  declaration  was  delivered, 
and  a  rule  to  avow  served  on  the  Defendant ;  which  rule  not 
having  been  complied  with,  interlocutory  judgment  was  signed. 
The  objection  to  the  regularity  of  the  judgment  was,  that  as 
the  writ  of  accedas  ad  curiam  was  returnable  on  the  first  return 
of  Hilary  term,  and  the  declaration  was  not  delivered  until 
two  days  after  the  end  of  that  term,  the  Defendant  was  entitled 
to  an  imparlance.' 

Best^  Serjt,  now  shewed  cause,  and  admitted,  that  as  the 
Plaintiff  instead  of  enforcing  the  undertaking  of  the  Plaintiff's 
attorney  had  proceeded  by  distringas^  the  case  must  be  con- 
sidered as  if  no  such  undertaking  had  been  made ;  but  he  con- 
tended, that  as  the  Plaintiff  had  been  prevented  from  declar- 
ing within  four  days  before  the  end  of  Hilary  term  by  the  De- 
fendant neglecting  to  appear,  the  latter  was  not  ei\^itled  to  an 
imparlance.  He  cited  Rooke  v.  The  Earl  of  Leicester^  2  T.  2J. 
16.  4-  1  SeUm^  Prac.  268. 


(a)  This  writ  ii  only  a  species  of  re- 
eoirdari  facias  loquelam,  and  is  employed 
wb<«  "  a  replevy  is  sued  by  plaint  in  the 
court  of  any  other  lord  than  in  the  county 
court  before  the  sheriff**  By  this  writ 
the  sheriff  is  directed  to  go  to  the  court 
of  the  lord,  and  there  record  the  plaint ; 
whereas  the  common  rec*rdari  facias  lo" 
^udam  directs  him  to  record  that  plaint 
which  is  in  his  own  court.  F,N.B,  70.  B. 
Where  the  replevin  is  by  writ  out  of 
Chancery,  either  in  the  county  court  or 
in  the  court  of  a  lord  of  a  Hundred,  ^c, 
it  must  be  remored  by  Pont.  F,N.B.  69. 
M.  70.  ji.  Et  sciendum  est  quod  Recor- 
dare  iW  Pone  pro  drfendente  semper  debet 
Jieri  cum  catudt  swe  loqueUi  sU  in  curia 


regis  sine  aUerius.  Et  si  loquela  sit  m 
curia  Wajientachu  Hundredi,  ^.  alierius 
magnatisj  semper  inferenda  est  causa,  sbv 
fuerii  pro  jtetente  sive  pro  defendente.  Si 
autem,  loquela  fuerU  in  aUqua  ciaia,  regis 
non  fiat  pro  petente  cum  causa,  sed  pro 
drfendente :  sic  Reg,  Orig.  86.  6.  Fife 
etiam  2  Jnst.  339,  There  is  also  an 
accedas  ad  cttriam  where  false  judgment 
has  been  given  in  a  Hundred  court,  court 
baron,  ^c,  F,  N,  B,  18  A,  B.  And  if 
justice  be  delayed  in  the  little  writ  of  right, 
the  demandant  shall  have  a  writ  quod 
tMcecomesaccsdat  in  propria  persona  sua  ad 
mmam,  &c.  ad  videndum  quod  plena  jut* 
tUia  cxfubeatur,  &c.  Reg,  Orig,  9.  6. 

But 
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But  the  Court  (after  consulting  the  officers)  were  of  opinion,       .  1800. 
that  the  exception  (a)  contended  for  did  not  apply  to  the  action 
of  replevin ;  and  that  the  Defendant  therefore  was  entitled  to 


TiioicnoM 

V. 

an  imparlance.  JomnAv. 

Rule  absolute  without  costs. 


(a)  Vid.  BayUy  v.  Hantler,  ante,  p.  126.  and  the  cases  there  referred  to. 


(IN  THE  EXCHEQUER  CHAMBER.) 

Lord  Petre  v.  Lord  Auckland  and  Lord  Gower,        ifoy  uth. 
Postmaster-General;  in  Error. 

nnHIS  was  an  action  oUndebitatus  assumpsit  for  money  had  and  A  Roman  C»- 
-■-  received;  and  was  tried  before  Lord  Kenyon  at  the  Guilds  ^l^t^ 
hall  sittings  after  last  Michaelmas  term,  when  his  Lordship  hav- 
ing directed  the  jury  to  find  a  verdict  for  the  Defendants,  a  bill 
of  exceptions  was  tendered.  A  verdict  having  been  found  for 
the  Defendants,  and  judgment  given  in. the  Kin^s  Bench  ac- 
cordingly, a  writ  of  error  was  brought,  and  the  common  errors 
assigned.  From  the  bill  of  exceptions,  when  sealed  and  an- 
nexed to  the  record,  the  case  appeared  to  be  in  substance  as 
follows : — That  Lord  Petre  before  and  at  the  time  of  the  receipt 
of  the  sum  of  seven -pence  hereinafter  mentioned,  was  a  peer 
of  Great  Britain^  by  hereditary  descent  from  his  ancestor  John 
Petre ^  who  was  created  by  letters  patent  of  the  21st  July  1603, 
Baron  Petre  of  Writtle  in  the  county  of  Essex,  to  hold  to  him 
and  his  heirs  male ;  that  the  ancestors  of  Lord  Petre  enjoying 
the  said  honour^and  dignity,  have  always  been  summoned  to 
parliament  in  right  of  the  said  dignity ;  and  that  Lord  Petre 
long  before  the  demand  and  receipt  of  the  said  sum  of  sevenpence 
hereinafter  mentioned,  viz.  on  the  30th  of  May  179$  ^he  being 
then  of  the  age  of  21  years  and  upwards,)  was  dul^Himmoned 
to  the  present  pfirliament  in  right  of  his  said  dignity ;  that  Lord 
Auckland  and  Lord  Gower  before  and  at  the  time  of  the  demand 
and  receipt  of  the  sum  of  sevenpence  hereinafl;er  mentioned 
were  his  Majesty's  postmaster-generals,  and  as  such,  on,  4rc* 
at,  4rc*  (being  during  the  sitting  of  the  present  parliament,)  de- 
manded, charged,  and  received  of  and  from  hord  Petre  the  sum 
of  sevenpence  for  the  postage  of  a  single  letter,  sent  and  con- 
veyed by  the  post  from  Bristol  to  London,  being  a  distance  ex« 
ceeding  100  miles,  and  less  than  150  miles,  and  which  letter 

was 
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1800.       was  directed  to  Lord  Petre  at  his  house  in  London^  being  the- 
■  place  of  his  usual  residence,  the  same  t)eing  the  only  letter  sent 

,;.  **  and  conveyed  to  Lord  Petre  by  the  post  on  that  day ;  that  from 
Lord  AucK-  the  passing  of  the  30  Car,  2.  sU  2.  made  to  prevent  papists  from 
'faTError/  Sitting  in  parliament,  the  privilege  of  sending  and  receiving  letters 
free  from  postage  has  been  enjoyed  by  all  peers  not  professing 
the  Roman  Catholic  religion  who  have  been  summoned  to  par- 
liament, although  they  have  not  taken  or  offered  to  take  their 
respective  seats  in  the  House  of  Lords ;  that  Lord  Petre  is  and 
was  at  the  time,  when,  Sfc.  a  Roman  Catholic,  and  never  appeared 
in  parliament  in  pursuance  of  his  summons,  or  voted,  or  made 
his  proxy  in  the  House  of  Peers,  or  sat  there  during  any  debate, 
or  offer^  to  do  so ;  and  that  he  has  never  subscribed  or  re- 
peated the  declaration  mentioned  in  the  30  Car.  20.  s^.  3.  but  that 
he  has  taken,  made,  and  subscribed  the  declaration  and  oath 
mentioned  in  the  31  Geo.  3.  c.  32.  made  to  relieve  pi^ists  from 
certain  penalties ;  that  since  the  passing  of  the  SO  Car.  2.  st.  2. 
the  sending  and  receiving  letters  free  from  postage  has  not  been 
enjoyed  by  any  peer  professing  the  Roman  Catholic  religion, 
aldiough  actually  summoned  to  parliament;  that  the  said  privi- 
lege has  never  been  enjoyed  by  any  peeress  being  such  in  her 
own  right,  or  by  marriage,  or  by  any  peer  under  21,  nor  have 
they  ever  been  summoned  to  parliament ;  that  since  the  union  of 
England  and  Scotland^  no  peer  enjoying  his  dignity  only  by  rea- 
son of  his  own  possession  before  the  union,  or  by  hereditary 
descent,  and  who  has  not  been  one  of  the  sixteen  peers,  has  en- 
joyed the  said  privilege ;  that  the  said  privilege  was,  before  the 
4  Geo.  3.r.  24.  enjoyed  by  such  peers  as  did  in  fact  enjoy  the  same 
under  certain  warrants  from  time  to  time  issued  under  the  King's 
sign  manual,  in  which  warrants  they  were  exempted  from  postage 
by  the  name  and  description  of  the  members  of  both  houses  of 
parliament ;  that  in  some  of  these  warrants  the  exemption  was 
expressed  to  be  during  the  sitting  of  parliament  only,  in  others 
which  were  issued  immediately  before  the  4  Geo.  3.  c.  24.  the 
exemption  was  expressed  to  be  granted  to  the  members  of  both 
houses  of  parliament  during  every  sessions  of  parliament,  and 
for  forty  days  before,  and  forty  days  after  every  sessions ;  that 
on  the  16th  oi  April  1735,  the  commons  of  Great  Britain  re- 
solved that  the  privilege  of  franking  letters  by  the  knights, 
citizens,  and  burgesses,  chosen  Co  represent  the  commons  in 
parliament,  began  by  erecting  a  post-office  within  this  kingdom 
by  actof  parliament,  and  thatallletters  not  exceedingtwo  ounces, 

signed 
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signed  by  the  proper  hand  of  or  directed  to  any  member  of  that        1 800« 

House,  during  the  sitting  of  every  session  of  parliament,  and       

forty  days  before  and  forty  days  after,  every  summons  and  »."** 

prorogation  ought  to  be  carried  and  delivered  freely  and  safely     L(»^  Auck- 
^  from  all  parts  of  Great  Britain  and  Ireland  without  any  charge     "to^Enw/ 
of  postage. 

Jervis  for  the  Plaintiff  in  error.     The  question  in  this  case 
depends  upon  the  construction  of  4  Geo.  3.  c.  24<.,  by  which  it  is 
enacted,  that  no  letter  shall  be  exempt  from  postage  except 
such  as  are  therein  excepted ;  the  exception  applicable  to  this 
point  is,  '*  ail  letters  and  packets  not  exceeding  the  weight  of 
two  ounces,  sent  from  and  to  any  places  within  the  kingdoms  of 
Great  Britain  or  Ireland  during  the  sitting  of  any  session  of  par- 
liament, or  within  forty  days  before  or  forty  days  after  any  sum- 
mons or  prorogation  of  the  same,  which  shfdl  be  signed  on  the 
outside  thereof  by  any  member  of  either  of  the  two  houses  of  par- 
liament of  Great  Britain^  and  whereof  the  whole  subscription  * 
shall  be  of  the  hand  writing  of  such  member,  or  which  shall  be 
directed  to  ary  member  of  either  house  of  parliament  of  Great 
Britain^  or  at  any  of  the  places  of  his  usual  residence,  or  at  the 
place  where  he  shall  actually  be  at  the  time  of  the  delivery 
thereof  or  at  the  house  of  parliament,  or  at  the  lobby  of  the 
house  of  parliament  of  which  he  is  a  member  J*    The  subsequent 
statutes  regulating  the  number  and  weight  of  letters  do  not  vary 
the  effect  of  the  above  clause  upon  the  present  case.     From  the 
bill  of  exceptions  it  appears  that  the  Plaintiff  is  a  member  of 
one  of  the  houses  of  parliament.    It  is  stated  that  he  is  a  peer 
of  the  realm  by  descent,  and  he  is  not  only  entitled  es  debito 
Jmticia to  h\8wntofsummafns^4i Inst,  l.,buthasactualljyreceived 
it  for  the  present  parliament     Neither  the  30  Car.  2.  stat.  2. 
nor  SI  Geo.  S.  c  S2.  contain  any  thing  to  negative  a  Roman 
Catholic  peer  being  a  member  of  the  house  of  Lords.    Indeed 
the  inference  from  the  former  of  those  acts  is  directly  the  re- 
venie,  for  it  provides  that  *'no  person  that  now  is  or  hereafter 
shall  be  a  peer  of  this  realm,  or  member  of  the  House  qfiPeen^ 
shall  vote,  4*^.  until  he  shall  have  taken  certain  oaths,  and  sub- 
scribed a  certain  declaration ;  the  act,  therefore^  seems  to  con- 
sider that  a  person  may  be  a  member  of  the  House  (^Peersj  pre^ 
vious  to  his  having  taken  the  oath.     If  then  the  Plaintiff  be  a 
member  oi  the  House  of  Peers,  he  is  entitled  to  the  exemption 
under  4  Geo.  S.  c.  24.    That  exemption  is  not  confined  to  the 
peers  in  any  particular  predicament,  since  no  mention  is  made  of 
any  religious  persuasions,  but  the  description  is  general.     No 
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1^00.  analogy  can  be  drawn  from  peeresses  or  peers  under  age,  or 
Scotch  peers  not  of  the  sixteen,  because  they  are  not  entitled  to 
sit  at  all,  not  receiving  a  writ  of  sumnions.  But  the  Plaintiff 
Lord  AucK-  has  an  unquestionable  right  to  go  into  the  house  and  take  his 
in  Er^.  *  ^^^  ^^^  ^^^  ^^  ^"X  Hioment  during  the  session,  provided  he 
take  the  oaths;  and  is  thereby  precisely  in  the  same  situation  as 
any  other  peer,  who  having  received  his  writ  of  summons,  is 
prevented  by  illness  or  any  other  occasional  disability  from 
taking  his  seat  It  is  further  to  be  observed,  that  as  the  ex- 
emption commences  forty  days  previous  to  the  sitting  of  par- 
liament, it  is  impossible  to  ascertain  whether  the  persons  who 
claim  the  exemption  mean  to  take  the  oaths  or  not  The  right 
to  the  exemption,  therefore,  cannot  depend  upon  their  taking 
the  oaths. 

Abbott  for  the  Defendants.  If  it  could  be  assumed  that  every 
peer  is  a  member  of  parliament,  no  further  argument  would  be 
necessary  on  the  part  of  the  Plaintiff.  On  that  point  the  whole 
question  turns;  and  though  the  Plaintiff  be  at  liberty  to  become 
a  member  of  parliament  whenever  he  may  think  proper,  yet 
he  was  not  so  at  the  time  when  the  letter  stated  in  the  bill  of 
exceptions  was  sent.  The  Legislature  seems  to  have  made 
a  distinction  between  privilege  of  peers  and  privilege  of  parlia- 
ment. Had  it  been  intended  that  every  peer  should  be  equally 
entitled  to  the  right  of  franking,  the  expressions  of  the  act 
would  have  been,  <<  any  peer  of  the  realm,  and  any  member 
of  the  Lower  House  of  Parliament ;"  whereas  the  words  of  the 
act  are,  <<  any  member  of  either  house  of  parHathent  of  Great 
Britain.*^  The  same  expressions  are  used  iii  the  24  Geo,  3. 
sess.  2.  c.  37.  4*  ^^  G^o,  3.  r.  53.  s.  1,  2,  3,  and  are  taken  from 
the  royal  warrants  which  were  in  use  previous  to  the  4  Geo.  3. 
c,  24.  Besides,  the  act  seems  to  consider'  the  privil^;e  as 
granted  in  consequence  oT  the  legislative  functions  of  the  per- 
son to  whom  it  is  given;  since  it  directs  Iii  s.  5.  that  the  votes 
and  proceedings  of  parliament  shall  be  free  of  postage ;  and  the 
jSrst  section  clearly  contemplates  the  person  entitled  to  the  pri- 
vilege as  attendant  upon  his  duty  in  parliament,  whi6h  ispeaks 
of  letters  directed  to  him  <<  at  the  house  of  parliament,  or  the 
lobby  of  the  house  of  parliament  of  which  he  is  a  member.'* 
And  the  subsequent  statute  {a)  which  has  limited  the  numbo* 
of  letters  which  are  to  pass  free  of  postage,  appears  also  to 
have  had  in  view  the  number  of  letters  which  any  member  of 

(a)  85  Gm.S.  C.53. 
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parliament  conld  be  supposed  to  send  or  receive  in  his  (^cial  ISOO. 
capeciQr.  In  Farther  confirmation  of  the  distinction  between  pri- 
▼ili^of  peerage  and  privilege  of  parliament,  it  maybe  remarked, 
that  peeresses,  though  entitled  to  freedom  from  civil  arrest,  and  Lord  Aucc- 
to  fi  trial  by  the  peers  of  the  realm,  are  not  entitled  to  the  pri-  ^nEnot! 
Yilege  of  franking.  It  is  also  observable,  that  in  the  act  of  union, 
5  Amu  c.  8.  Art.  23.  "  all  privileges  of  parliament'*  are  secured 
to  the  sixteen  peers  o(  Scotland,  which  are  enjoyed  by  the  peers 
oiEnglandj  and  that  to  the  other  peers  of  Scotland  are  secured 
**  all  privileges,  of  peers,"  as  fully  as  they  are  enjoyed  by  the  peers 
of  Englandj  *' except  the  right  and  privilege  of  sitting  in  the 
House  of  Lords  and  the  privileges  depending  thereon."  A 
member  of  the  House  of  Commons,  disabled  by  the  80  Car.  2. 
Stat.  2.  is  no  longer  a  member,  and  therefore  it  is  provided  that 
his  place  shall  be  iSUed  up  ;  this  provision  cannot  indeed  apply 
to  peers  who  are  not  elected :  but  by  a  parity  of  reasoning,  when 
they  are  disabled  they  are  no  longer  members  of  the  house. 
Usage,  if  it  may  be  taken  into  consideration  at  all,  stands  di- 
rectly in  <q)position  to  the  Plaintiff's  claim.  Upon  the  whole 
therefore,  the  writ  of  summons  seems  only  to  confer  an  inchoate 
right  to  become  a  member  of  parliament,  for  it  is  absurd  to  con- 
tend that  any  one  can  be  deemed  a  member  of  an  assembly, 
which  he  cannot  enter  during  a  debate,  and  in  which  he  can 
neither  sit  or  vote  without  incurring  penalties. 

7^  Court  took  time  to  consider  of  their  opinion,  which  was 
OD  this  day  delivered  by 

Lord  Ekj>ON,  Ch.  J.  The  question  is.  Whether,  under  the 
circumstances  of  this  case,  Lord  Petre  was  entitled  to  receive  the 
letter  in  question  free  of  postage  ?  If  he  was  entitled  to  receive 
it  free  of  postage,  it  appears  from  the  record  that  the  money  in 
demand  was  paid  by  mistake,  and  Lord  Petre  will  be  entitled  to 
recover  it  in  this  action.  Since  the  passing  of  the  4  Geo.  S.  c.  24. 
which  has  converted  what  was  before  a  privilege  into  what  may 
now  be  cdled  a  legal  right,  that  is  a  right  under  an  act  of  par- 
liament, no  doubt  can  be  entertained  of  the  Plaintiff's  right  to 
sue  in  this  form  of  action ;  though  previous  to  the  passing  of  that 
act,  when  the  exemption  was  allowed  under  warrants  from  time 
to  time  issued  by  the  crown,  operating  as  grants  of  part  of  the 
duties  vested  by  parliament  in  the  crown  for- its  own  use,  some 
doubts  might  have  been  entertained  upon  the  subject,  the  money 

having 
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1800.        having  been  paid  over  to  his  Majestjr's  use.     We  are  now  to 
decide  thp  question  on  the  true  construction  of  the  4  Geo.  3^ 
the  title  of  which  is,  *'  An  Act  for  preventing  frauds  and  abuses 
Lord  A(7cx-     in  relation  to  the  sending  and  receiving  of  letters  and  packets 

"ikTEiTOr.'  ^^^^  ^''^™  ^^  ^"^y  ^^  postage."  The  preamble  of  that  act 
states,  that  <^  under  colour  of  the  privilege  of  sending  and  re- 
ceiving post  letters  by  members  of  parliament  free  from  the 
duty  of  postage  many  great  and  notorious  frauds  have  been  and 
still  are  frequently  practised,  as  well  in  derogation  of  the  honour 
of  parliament  as  to  die  detriment  of  the  public  revenue,  divers 
persons  having  presumed  to  counterfeit  the  hand,  and  otherwise 
fraudulendy  to  make  use  of  the  names  of  members  of  parliament 

I  upon  letters  and  packets  to  be  sent  by  the  post  in  order  to  avoid 

the  payment  of  tlie  duty  of  postage."  In  construing  these 
words  we  should  be  extremely  at  a  loss  to  find  what  exposidon 
should  be  put  upon  them,  unless  we  were  informed  by  the  re- 
cord of  the  true  meaning  of  tlie  expression,  <^  privil^^  of  send- 
ing post-letters  by  members  of  parliament  free  from  the  duty  of 
postage."  It  is  not  an  expression  which  necessarily  implies  that 
the  privilege  was  enjoyed  by  all  members  of  parliament,  nor 
does  it  shew  what  were  the  origin,  nature,  restrictions,  limita- 
tions, or  extensions  in  practice  or  usage  of  that  privilege.  In 
this  Court  therefore,  not  understanding  privilege  of  parliament, 
we  are  obliged  to  look  at  the  record  to  enable  us  to  understand 
the  act  The  record  contains  what  out  of  this  place  we  know 
to  be  the  substance  of  the  parliamentary  history  of  this  privi- 
lege. It  is  not  stated  however  by  whom  this  privilege  was  en- 
joyed between  the  years  1660  and  1678 ;  and  it  is  not  our  pro- 
vince to  infer  from  what  is  stated  to  haye  been  the  usage  subse- 
quent to  the  year  1678,  v^hat  was  the  usage  between  1660  and 
that  year.  But  the  record  has  stated  that  from  the  year  1678 
the  privilege  has  been  enjoyed  by  all  peers  not  professing  the 
Roman  Catholic  religion,  and  that  it  has  not  been  enjoyed  by 
any  peer  professing  that  religion.  In  1660,  when  parliament  {a) 
adopted  the  scheme  for  erecting  a  post-office,  ^rfiich  bad  been  first 
introduced  during  the  usurpation  by  the  act  of  1656  (6),  the  duty, 
of  postage  was  imposed  generally  on  all  his  Majesty's  subjects. 
We  know  historioally,  though  we  cannot  take  judicial  notice  of 
it,  that  a  clause  was  proposed  in  the  commons  to  exempt  <'  the 

(a)  Vid.  is  Car,  S.  c  85.  Ruffhead't  Statutes,  Appendix,  p.  178. 
(6)  See  ScobeWt  acts,  p.  61 1.  Anno  1656.  c.  SO. 

-  •  knights. 
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knights,  citizens,  and  burgesses  chosen  and  contmuing  to  be  mem-        1 800. 

bers  of  the  parliament  ofEnglandand  sitting  the  parliament  from 

the  duty  of  postage"  (a).  We  know  also  that  the  proposition  was  ^^^  ^"" 
entertained  with  considerable  doubt;  that  it  was  treated  by  some  Lord  Auck- 
as  a  mendicant  clause,  and  that  the  speaker  was  very  unwilling  to  ^^^^' * 
put  the  question  upon  it  fjb).  However  it  passed  the  House  of 
Commons  (c)«  But  as  it  contained  no  provision  for  the  members 
of  the  House  of  Lords,  and  as  that  house  could  make  no  addition 
to  a  money  bill,  the  clause  was  there  omitted  (d).  The  omission 
occasioned  some  difficulty  in  the  Houj(e  of  Commons  with  re- 
spect to  the  passing  of  the  bill;  to  facilitate  which,  His  Majesty's 
tnitiisters  gave  assurances  to  the  members  of  the  House  of  Com- 
mons that  their  letters  should  pass  free.  Accordingly,  on  the  14^h 
otMtttfj  1661,  a  warrant  was  issued  by  King  Charles  the  Second, 
which  is  to  be  found  in  the  Commons  Journals,  vol.  22.  p.  463.  {e) 
to  this  effect:  ^^  Charles  R.  The  king  being  informed  by  his  prin- 
dpal  secretaries  of  state  that  the  members  of  parliament  seemed 
unwilling  to  pay  for  the  postage  of  their  letters  during  the  sitting 
of  parliament.  His  Majesty  was  thereupon  graciously  pleased  to 
give  directions  to  the  fanners  of  his  post-office  that  all  single  let- 
ters, but  not  packets,  sent  by  the  post-office  to  or  from  r.ny  mem- 
ber of  either  house  of  parliament  go  free  without  payment  of 
any  thing  for  the  post  thereof."  What  effect  was  actually  given 
to  the  exemption  directed  by  this  warrant  between  the  years 
1661  and  1678  we  have  no  means  of  knowing  from  this  re- 
cord; but  the  record  states,  that  from  the  year  1678  no  peer 
professing  the  Roman  Cath9lic  religion,  whether  considered  as  a 
member  of  parliament,  or  asamere  peer  contradistinguished  from 
|i  member  of  parliament,  ever  did  enjoy  the  privilege.    On  the 

(a)  Decan&er  ISth,  1660,  Comtn,  Joum,  to,  the  bill  with  the  amendmcuts  was  read 

vcL  8.  pw  212.  a  third  time  and  passed.     Lords*  Jhunu 

(6)  Vide  PwUcKmenUxty  Hui.  roL  8S.  vol.  2.  p.  222.     On  the  22d  of  Becember^ 

^  50.  1660,  the  Commons  received  the  bill  with 

(c)  'niebjU  vat  agreed  to  by  the  Com-  a  message  from  the  Lords,  desiring  their 
Doos  and  feot  to  the  Lords  for  their  con-  concurrence  in  the  alterations ;  and  on  the 
currence^  Decendxr  20tb,  1660,  Comm,  same  day  "the  aniendracnta  to  the  bill 
'Jornn,  ToL  8.  p.  217,  218.  taking  away  the  proviso  about  letters  to 

(d)  Tbe  biucame  to  the  Lords  on  the  members  of  parliament"  were  read  and 
Slat  December  1660,  and  was  on  the  same  agreed  to ;  and  the  bill  sent  back  to  the 
dby  twice  lead,  and  referred  to  a  commit-  Lords.  Comm.  Jourru  vol.  8.  p.  228. 
tee  on  tiM  bill  for  poll  money.  Lordi  {e)  Where  the  substance  of  tlie  above 
Jounu  vol.  2.  p.  220.  On  the  evening  of  facts  is  stated  in  the  report  of  a  committee 
the  same  day  the  committee  reported  it  fit  appointed  by  the  house  in  17S6  to  consider 
to  pass  with  *'aome  few  amendments,"  the  subject. 

'  having  beeft  twice  ready  and  agreed 
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1 800.        1 9th  oi February^  1 734.,  tlie  copy  of  a  warrant  allowing  leUers  to 

•       pass  free  of  postage,  dated  the  1 8th  of  October  1 727,  and  directed 

Lord  PiTM  ^  ^1^^  postmaster-general,  was  presented  to  the  bouse  (a),  pur- 
Lord  AucK-  suant  to  an  order  of  the  house  {b)\  by  which  it  appears  that  the 
"bTE^w!*  form  of  the  warrant  at  that  time  varied  from  what  it  was  in  1661. 
After  reciting  that  the  revenue  had  been  greatly  prejudiced  by  the 
free  carriage  of  letters  which  ought  to  have  been  paid  for  ac- 
cording to  the  acts  of  parliament  in  that  behalf,  it  directs  the 
postmaster-general  not  to  permit  any  person  to  send  or  receive 
free  any  letters  which  ought  to  be  paid  for  by  the  said  act,  except, 
among  other  exceptions,  "  the  members  of  both  our  bouses  of 
parliament  during  every  session  of  parliament,  and  for  for^  days 
before  and  forty  days  after  every  session,  so  as  the  said  letters  or 
packets  to  be  franked  by  virtue  of  this  our  authority  for  the  mem- 
bers of  parliament  of  either  house  do  not  exceed  the  weight  of 
two  ounces."  It  concludes,  ^^  and  we  do  also  will  and  require 
you  to  make  our  pleasure  known  to  the  members  of  our  said 
bouses  of  parliament,  that  for  preventing  the  above  abuses  which, 
as  we  have  been  informed^  have  been  frequently  practised  with 
divers  persons  who  not  being  members  of  either  of  the  said  houses 
of  parliament  have  yet  presumed  to  indorse  on  their  letters  the 
names  of  such  as  were,  as  alsotodirect  their  letters  toroembersof 
parliament  when  at  the  same  timesuch  letters  do  not  really  belong 
to  or  concern  the  members  to  whom  the  same  are  directed,  we  do 
expect  that  the  members  of  both  houses  do  constantly  indorse  their 
own  names  on  their  own  letters  with  their  own  band-writing,  and 
that  they  do  not  suffer  any  letters  whatsoever  other  than  such  as 
concern  themselves  to  pass  under  their  frank  cover  or  direction,  to 
the  diminution  and  prejudice  of  our  said  revenue.  And  for  so  doing 
this  shall  be  your  warrant"(c).  This  warrant,  which  restrained 
the  generality  of  the  exemption  by  requiring  that  the  letters 
which  were  to  go  free  of  postage  should  have  a  particular  address 
and  be  confined  to  a  certain  weight,  appears  to  have  been  enter- 
tained by  the  House  of  Commons  as  a  matter,  the  propriety  of 
which  was  to  be  inquired  into.  If  the  privilege  under  the  old 
warrants  were  general,  the  house  seemed  to  think  that  it  ought 
not  to  be  limited  without  their  consent  Accordingly  a  committee 
was  appointed  on  the  26th  ol' February  1734  to  take  the  copy  of 

(o)  See  Comm,  Joum.  vol.  22.  p.  885. 

(6)  17th  February  17S4.  Comm,  Joum,  vol  22,  p.  S82. 

(c)  C(Wim.  J9um,  vol.22,  p.  S98. 

the 
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the  warrant  into  consideration  (a) ;  and  in  April  1 735  various  re-        1 800. 

solutions  were  passed  concurring  in  the  measures  for  preventing       ■ 

frauds  suggested  in  the  warrant  (i).     Among  these  resolutions     ^'*^*™« 
was  that  stated  at  the  end  of  the  special  verdict.     Since  these     l^rd  Auck. 
resolutions  and  this  warrant  which  concerned  the  members  of     "i^Erro*'' 
both  houses  of  parliament,  no  peer  professing  the  Roman 
Catholic  religion,  as  we  are  informed  by  the  record,  has  de facto 
enjoyed  the  privilege.    In  the  year  1 764  previous  to  the  pass- 
ing of  the  4  Geo.  S.  the  House  of  Commons  again  took  the 
letter  into  their  consideration  (r)  as  a  matter  of  privilege,  and 
entered  into  several  resolutions,  the  first  of  which  relates  to  the 
practice  of  counterfeiting  the  hands  of  members  of  the  house; 
and  they  suggest  several  wholesome  regulations  for  prevent- 
ing theabuses  which  had  prevailed.    They  then  send  a  message 
to  the  Lords,  not  desiring  their  concurrence  as  in  cases  of  legal 
r^ulation,  but  for  the  purpose  only  of  communicating  their  re- 
solutions :  the  subject  is  entered  into  by  the  House  of  Lords, 
an4  resolutions  are  there  passed  (<f),  the  first  of  which  is  in  ip- 
sissimis  terminis  the  same  with  that  entered  into  by  the  Com- 
mons ;  and  states  that  the  practice  of  counteifeiting  the  hands 
of  ^<  members  of  this  house  "  is  become  frequent.     The  reso- 
lutions of  both  houses  being  framed,  the  act  of  4  Geo,  S.  is 
brought  in,  after  which  the  house  proceeds  in  its  communica- 
tions by  message  {e)  desiring  the  concurrence  of  the  Lords. 
The  preamble  of  that  act,  which  has  been  already  stated,  uses 
the  expression  <^  members  of  parliament,"  the  very  expression 
of  the  royal  warrant,  and  describes  the  fraud  to  be  provided 
against  to  be,  the  practice  of  counterfeiting  their  hands.    The 


(a)  It  is  to  be  remarked  that  on  the  0th  (&)  Comm,  Joum.  roL  22.  p«  464, 465« 

of  Siptember  171 5  {Comm,  Joum,  roL  18.  472.  476. 

p.a08.)|tlieHouieof  Commons,  on  com-  ^  (c)  Committee  appointed  March   Ist 

phiat  made  of  great  abuses  in  the  pri  vil^e  1764.    Comm,  Joum,  v.  29.  p.  89S.    Re- 

of  frankinf^  came  to  resolutions  regulating  port  and  resolutions  of   the   committee 

the  exo'dse  of  that  pririlege  in  a  manner  28th*ibrarcA,  p.  997,  998.      Resolutions 

aimilar  in  many  respects  to  that  afterwards  agreed   to    and    orders   made  upon   the 

adopted  ;   and  that  on  the  2Sd    March  members  regulating  the  exercise  of  the 

1716- 1 7,  a  warrant  was  issued  by  the  crown,  privilege  and  a  message  sent  to  Lords  com- 

couched  almost  verbatim  in  the  same  terms  municating  the  same  28th  March,  p.  1002. 

a»  that  which  issued  in  the  first  year  of  {d)  March  29th,  1764.    Jjordr  Joum, 

the  reign  of  George  the  Second,  taz.  18th  v.  SO.  p.  631 — 634.     Communicated  to 

October  1727,  and  which  the  House  of  the  Commons  on  the  same  day.     Comm. 

Commons  thought  it   necessary  to  take  Joum,  ▼.  29.  p.  1010.      Ordered  that  a 

into  thdr  consideration  in  1734.    A  copy  bill  be  brought  in,  same  day,  p.  101 1. 

of  the  warrant  of  the2SdibrarcM716-17,  (e)  Bill  passed  in  the  Commons  and 

is  printed  in  the  Appendix  to  a  report  of  message  to  the  Lords  desiring  their  con» 

this  Case  published  by  Mr.  Dillon,  currence,  ylpril  1 1  th,  1 764.  Comm,  Joum^ 

V.  29.  p.  1047. 

L  2                                      firaud 


Lord  PxxEi 

V, 
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1800.  fraud  therefore  was  one  which  could  not  be  practised  upon 
those  wiio,  according  to  the  exercise  of  the  privilege  then  pre- 
vailing, had  not  been  in  the  habit  of  franking  letters  to  any 
Lord  Aucs-  person  whatsoever.  The  question  in  this  case  cannot  acctP* 
^Bmr,*  rately  be  said  to -depend  upon  usage,  otherwise  than  as  that 
usi^  was  the  subject  of  the  act  of  parliament.  I  agree  that  if 
the  expression  ^*  members  of  parliament "  in  the  enacting 
clause  of  the  statute,  must  be  understood  to  include  all  members 
of  parliament,  or  all  peers  who  stand  in  the  predicament 
in  which  the  record  states  Lord  Pe^e  to  be,  we  should 
not  be  authorized  to  give  judgment  for  the  Defendant.  But 
the  true  question  seems  to  be,  whether  the  act  must  not  be 
taken  to  be  an  act  regulating  the  privil^^  as  that  privil^e  was 
exercised  at  the  time  when  the  act  passed.  If  the  privilege 
were  a  privilege  of  such  members  of  the  House  of  Peers  (taking 
ail  peers  to  be  members  of  parliament)  as  did  not  profess  the 
Roman  Catholic  religion,  the  question  is,  whether  the  act  must 
not  be  taken  to  be  an  act  regulating  the  privilege  of  peers  not 
professing  that  religion ;  or  whether  we  are  to  understand  that 
notwithstanding  the  act  was  passed  to  restrain  the  right  of 
franking,  yet  that  its  operadon  was  intended  to  be  such  as  to 
enlarge  that  privilege  and  confer  it  upon  those  who  had  it  not 
before  ?  Understanding  from  this  record  what  was  the  privily 
of  members  of  parliament  at  the  time  when  the  act  passed,  we 
are  all  of  opinion  that  the  act  must  be  taken  to  regulate  the 
privilege  with  respect  to  those  by  whom  it  was  enjoyed  at  that 
time,  and  not  to  enlarge  the  number  of  those  who  were  to  ex- 
ercise it  in  future.  When  I  say  members  of  parliament,  I  wish 
not  to  be  understood  as  giving  any  opinion  whether  Lord  Petre 
be  or  be  not  entitled  to  be  considered  a  member  of  parliament 
There  is  a  great  difference  between  privilege  of  peerage  and 
privilege  of  parliament.  But  I  think  the  case  of  Lord 
Petre  in  the  present  instance  stands  on  the  same  ground  as  if  a 
writ  of  summons  had  been  delivered  improvidently  to  a  pro- 
testant  peer  during  his  minority.  The  minority  in  such  case 
would  operate  an  incapacity  against  his  sitting  in  parliament, 
and  I  do  not  know  how  we  are  to  account  for  the  ikcts  in 
this  record,  unless  we  consider  the  Roman  Catholic  peers 
since  1678,  as  under  a  disability  similar  in  effect  to  that  which 
arises  from  the  minority  of  a  protestant  peer.  If  a  minor  peer 
were  to  receive  a  writ  of  summons  and  demand  to  have  his 
letters  free  of  postage,  the  postmaster-general  would  only  have  to 

prove 
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lire  the  &ct  of  the  minority  in  order  to  establish  that  such  a        1800. 

ir  was  not  entitled  to  the  privilege  of  parliament ;  though       • 

irly  entitled  to  privilege  of  peerage.  In  the  case  of  a  Boman     ^^  Vwnx 
tbolicpeer  having  received  a  writ  of  summons,  as  he  could  not     Lord  Auce- 
e  the  oaths  directed  by  30  Car.  2.,  he  could  no  more  be  a  peer      *f*^  i^'» 
Murliament  than  a  protestant  peer  duringhis  minority.  And  I 
e  it  that  the  privilege  now  in  dispute  must  have  been  withheld 
n  the  one  on  the  same  ground  as  from  the  other,  viz.  that  the 
rilege  is  connected  with  the  capacity  of  doing  business  in  par- 
aenL     How  fer  the  privilege  has  been  abused,  will  not  affect 
justness  of  the  reasoning  upon  principle.  But  in  all  the  acts 
icb  have  given  the  liberty  of  franking  and  receiving  letters  freo 
n  postage  to  public  officers,  it  is  expressly  given  in  respect  of 
business  of  the  offices  in  which  they  are  employed.   I  do  not 
mt  to  the  argument,  that  because  Lord  Pe^e  is  entitled  topri- 
ge  of  peerage,  therefore  he  is  hititled  to  privilege  of  parlia- 
iL    It  is  not  necessary  for  us  to  decide  whether  his  Lordship 
i  member  of  parliament  or  not ;  but  if  it  were  necessary,  I  will 
{Mretend  to  say  but  that  there  are  many  acts  of  parliament 
taining  expressions  such  as  <^  Lords  of  Parliament,"  and 
^rdsof  the  House  of  Parliament,"  which  would  apply  to  any 
r  before  he  has  taken  his  seat  But,  as  it  seems  to  me,  the  true 
und  upon  which  the  construction  of  the  4  of  Geo.  8.  is  to 
)ot  is  this ;  that  the  right  of  members  of  parliament  under  the 
18  the  same  with  the  privilege  allowed  by  the  houses  of  par- 
lent  to  be  exercised  by  their  members  previous  to  the  passing 
lie  act ;  that  this  privilege  (which  is  not  stated  in  the  act  to 
he  privilege  of  all  members  of  parliament,)  was  then  en« 
id  by  peers  (members  of  parliament  if  you  choose  so  to  call 
n,)  not  professing  the  Roman  Catholic  religion ;  that  the 
cting  clause  of  the  statute  when  it  speaks  of  members  of 
liament  means  such  members  of  parliament  as  are  mentioned 
he  preamble,  that  is,  members  of  parliament  who  independ- 
y  of  the  act,  were  entitled  to  the  privilege  which  the  act  in- 
led  to  regulate ;  that  the  object  of  die  act  was,  thatsuch  mem- 
(  should  continue  to  exercise  their  privilege  subject  to  cer- 
r^ulations ;  and  the  object  of  th^  act  being  to  regulate 
restrain  the  privilege  where  it  was,  it  could  not  be  intend- 
o  five  the  privilege  where  it  was  not     Bemg  informed  by 
record  what  the  meaning  of  **  privilege  of  sending  and  re- 
ing  post-letters  by  members  of  parliament  firee  from  the 
r  of  postage,**  was  at  the  time  when  the  4  Geo.  S.  was  pass- 
ed; 
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1800. 


Lord  PcTMC 

V. 

Lord  AccK- 

LAVD*  j-c. ; 

io  Error. 


ed ;  we  are  all  of  opinion  that  the  enacting  clause  can  only  ex- 
tend to  those  who  being  members  of  parliament  had  the  pri- 
vilege independent  of  the  act 


Per  Curiam^ 


Judgment  affirmed 


J6yl5tli. 


Faulkner  and  Others  v.  Wise. 


It  is  not  a  tuf- 
ficient  groundfor 
rgectingaperaoa 
aa  bail  that  he  is 
described  to  be 
"  of  A.  in  the 
county  of  Bn 
gaoUceeper. 


»• 


I^NE  of  the  bail  in  this  case  (who  were  to  justify  by  affidavit) 
^"^  having  been  described  as  "  of  Banbury  in  the  coan^  of 
Oxford^  gaol-keeper/*  was  opposed  on  that  account  by  Running' 
tony  Seijt.,  who  observed  that  the  Court  had  refused  to  allow 
persons  in  that  situation  to  become  bail. 

But  the  Court  thinking  that  the  rule  did  not  extend  to  this 
case,  inasmuch  as  it  did  not  appear  that  the  bail  was  the  county 
gaol-keeper,  but  might  only  be  a  corporation  gaol-keeper,  and 
as  such  have  nothing  to  do  with  the  process  of  the  Court  (a), 
permitted  him  to  justify. 


(a)  The  rule  of  HiL  6  Geo,  2.  t,  7.  C,B. 
afler  stating  that  great  inconvenience  had 
arisen  "by  reason  thatlsherifiTs  officers, baiU 
ifTs,  and  other  persons  concerned  in  the 
execution  of  process"  become  bail ;  orders, 
that  '*  no  sheriff's  officer,  bailifiC  or  other 
person  concerned  in  the  execution  of  pro- 
cess shall  be  permitted  or  sufiered  to  be- 
come bail  in  any  action  or  suit  depending 
in  this  Court.'*     Accordingly  in  BoUand 


V.  PrUchardy  2  Bl,  799.  a  person  merely 
employed  to  summon  Juries  was  rgectedu 
being  a  sheriff's  officer  within  the  ItiUrtA 
the  first  part  of  the  rule ;  and  in  Hawkins 
V.  MagnaUf  Doug.  466.  the  keeper  of  the 
Poultry  compter  was  also  rejected,  on  the 
ground  as  it  should  seem  of  his  being 
within  the  latter  words  of  the  rule;  so. 
**  other  persons  concerned  in  the  czecutioo 
of  process.'* 


Mat/  17th. 


Ames  v.  Hill. 


t^^^'^  rpHE  Defendant  in  this  case  having  given  a  cognovit  to  the 
stamped ;  but  if  Plaintiff  OH  unstamped  paper,  whereby  he  agreed  to  confess 

it  contwn  any      ^  j.  ^^^  l>laintiff  had  sustained  damage  in  the  action  to  the 

terms  of  agree-  ^  ^  o 

mentitdoesre-  amount  of  30/.,  on  whlch  no  judgment  was  to  be  entered  unless 

An'^'r^nt  ^^^^  Defendant  made  default  in  payment  of  the  sum  of  5L  by 

to  coniiess judg.  instalments,  together  with  costs  to  be  taxed ;  the  Plaintiff  for 

!!^re&{.and^^  default  of  payment  entered  lip  judgment  thereon. 

«ostsisnotan 

rngftemoitibrpaymefitaf  more  than  20/.  vithm  23  Geo.  3.  c.  58.  t.  4.  and  therefore  need  not  be  tlamped  (a). 

{•a)  See  Reardon  v.  Swaby,  4  East,  188.  Cawtkomt  v.  Bofboi,  1  N.  R.  S79. 

To 
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To  set  aside  this  judgment,  Shepherd^  Serjt,  on  a  former  day 
obtained  a  rule  nisi^  on  the  ground  of  the -cognovit  not  being 
on  a  stamp ;  contending,  that  it  was  an  agreement  for  the  pay- 
ment of  a  sum  above  20/.  and  therefore  ^ithin  the  provisions 
of  the  stamp  act 

Against  this  rule  Marshall^  Serjt,  shewed  cause,  and  insisted 
that  a  cognovit  need  not  be  stamped ;  and  that  if  this  were 
deemed  an  agreement,  it  was  an  agreement  to  pay  less  than 
20L  therefore  not  liable  to  the  stamp  duty  (a),  observing  that 
the  duty  on  bonds  does  not  extend  t6  the  penalty  but  only  the 
sum  secured  (&). 

Tlie  Court  took  time  to  consider  of  the  point,  and  on  this  day, 

LordELDON,  Ch.  J.,  said  :  We  are  of  opinion  that  a  cognovit 
requires  no  stamp ;  and  also  that  if  a  paper  be  a  mere  authority 
to  enter  a  cognovit,  such  mere  authority  requires  no  stamp :  but 
that  if  there  be  any  thing  of  agreement  beyond  the  mere  autho- 
rity, a  stamp  then  becomes  necessary.  A  cognovit  is  a  mere 
acknowledgment  of  an  account,  and  there  is  no  mutuality ;  but 
if  any  terms  be  added,  it  then  becomes  such  an  agreement  as 
falls  within  the  provisions  of  the  act.  In  this  case  we  think 
the  paper  in  question  amounted  to  an  agreement;  but  that 
within  the  meaning  of  the  act,  it  was  an  agreement  for  less 
than  20/. 

Per  Curiamj  Rule  discharged. 


1800. 

Amis 

V, 

Hill. 


(a)  83  Geo.  S.  c.  58.  s,  4. 


(6)  Ibid.t.U 


PiLKiNGTON  V.  Green  and  Another. 


May  18th; 


rpHIS  was  an  action  by  the  Plaintiff,  as  indorsee,  against  the  A  warrant  was 
-■■    Defendants  as  makers  of  a  promissory  note  for  50/.  pay-  Jf^^^  ofexdac 
able  nine  months  after  date.  ly  the  commU- 

The  cause  was  tried  before  Lord  Eldon^  Ch.  J.,  at  th^  West-  Sandln/him  to 
minster  sittings  in  this  term,  when  a  verdict  was  found  for  the  apprehend  a 
Plaintiff  with  liberty  to  the  Defendant  to  move  to  have  a  verdict  HT^eraTpenal- 
entered  in  his  favour.     The  case  in  substance  was  this.     The  *»«  »nd  tofe  Am 
Defendant  Green  having  been  convicted  by  the  commissioners  of  Um  there  wS 
excise  in  penalties  to  the  amount  of  1 50/.  was  taken  into  custodv  ^  ommtnirfthe 

!•  "I  I  •         «•  ^  1       jfcfuutki  was 

on  a  warrant  directed  to  the  excise  ofiicer  at  Oswestry ^  "  to  take  paidi  theoflcer 
and  arrest  the  body  of  the  said  J.  Green  if  found,  &c.  and  forth-  If  ^8^  «™ted 

''  the  party  dis- 

charged biro  upon  a  promissory  note  for  the  amount  of  the  penalties  payable  at  a  future  day,  and  tba  com- 
missioners afterwards  approved  of  his  conduct.  Held,  that  the  discbarge  was  a  good  comnderation  for 
the  note^  and  that  an  action  might  be  maintained  thereon  (a). 

(a)  Vide  Sugar$  v.  Brinkworth,  4  Campb.  46.  Brett  v.  Obie,  16  East,  293.  298. 

with 
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with  to  carry  the  same  to  the  gaol  or  prison  of  and  forthecounty 
or  place  where  you  shall  so  take  and  arrest  the  same,  and  the 
same  together  with  a  duplicate  of  this  warrant,  there  to  deliver 
into  the  custody  of  the  said  gaoler  or  keeper  of  the  said  gaol  or 
prison  until  he  shall  satisfy  and  pay  the  said  sum  of  150/.^'  Green 
being  unable  to  pay  the  money,  the  officer  agreed  to  take  three 
notes  for  50l.  each  at  nine  months,  one  of  which  was  tlie  note 
in  question ;  and  thereupon  discharged  him  out  of  custody,  and 
gave  him  a  receipt  for  the  notes.  The  conduct  of  the  officer 
upon  this  occasion  was  afterwards  fully  sanctioned  by  the  com- 
missioners. 

Best,  Serjt.,  on  the  part  of  the  Defendants,  now  contended 
that  there  was  no  consideration  for  the  note,  and  that  if  there 
were  any  consideration  it  was  against  law ;  and  argued  that  the 
officer,  whose  authority  was  merely  ministerial,  could  not 
discharge  Green  on  his  giving  these  notes  payable  at  a  future 
day,  but  was  bound  to  execute  the  warrant  according  to  its 
tenor,  by  taking  him  to  gaol,  and  keeping  him  there  until  he 
paid  the  money ;  that  the  officer's  discharge  under  these  cir- 
cumstances was  of  no  effect,  and  that  Green  was  liable  to  be 
taken  again ;  that  this  was  like  tlie  case  of  a  person  taken  iu 
execution  under  a  ca.  sa.  where  the  sheriflF  has  no  power  to 
discharge  his  prisoner  but  must  keep  him  in  salvd  custodidf 
Love'^s  case,  Salk.  28. ;  and  that  if  the  discharge  which  was 
the  consideration  of  the  note  were  void  at  the  time  when  the 
note  was  given,  the  subsequent  approbation  of  the  commis- 
sioners would  not  make  it  good. 

CocJcell  and  Shepherd^  Serjts.,  cow/rc,  were  proceeding  to  shew 
cause  in  the  first  instance,  but 

The  Court  strongly  inclined  to  support  the  verdict,  and  took 
till  the  next  day  to  consider ;  when 

Lord  Eldon,  Ch.  J.,  said  :  We  have  lookeil  into  the  case 
cited  frpm  Salkeld ;  and  are  of  opinion  that  under  the  circum- 
stances of  this  case,  the  note,  having  been  accepted  by  those 
who  were  interested  in  it,  has  a  sufficient  consideraUon  to  sup- 
port it. 

Per  Curianij  ,Postea  to  the  Paintifil 


D£ 


IN  THE  Fortieth  Ysak  of  GEORGE  III.     .  1^8 

1800. 


De  Stmonds  V*  Shedden.  i^  im. 

j4SSUMPSIT  on  a  policy  of  insurance  on  a  ship  and  goods  DecUntion  ena 

"^  at  and  from  London  to  Embdeuj  "  beginning  the  adven-  ^dgoads^ti* 

lure  on  the  said  goods  and  merchandizes  from  the  loading  there-  from  London  to 

of  on  board  the  said  ship.*'    At  the  end  of  the  policy  there  was  J^^'^e  .aid 

a  memorandum  **  whereby  the  said  insurance  was  declared  to  adventure  on  the 

be  on  15  hogsheads  of  tobacco,  marked  B.  S.  No.  51  and  65^  iv^m^ieioiding 

valued  at  5S0L**  thcrerfonjboaiS 

The  first  count  of  the  declaration,  after  setting  out  the  policy  in*the*poBcy ' 
and  averring  the  promise,  stated,  "  that  before  the  making  of  *>>"«  was  a  mo- 
the  said  writing  or  policy  of  insurance  divers,  to  wit,  15  hogs-  whereby  the  laid 
heads  of  tobacco  the  fi^oods,  wares,  and  merchandizes  in  the  in««»nce  was 

declaicd  to  be 

said  policy  mentioned"  of  great  value,  to  wit,  of  the  value  of  on  15  hogsheads 
800/.  were  loaded  and  put  on  board  the  said  ship,  and  con-  ^^j'iS^q'^" 
tinned  on  board  the  said  ship  from  thence  until  and  at  the  time  51  and  65." 
of  the  loss  hereinafter  next  mentioned,  and  that  the  Plaintiff  Special  <lemur- 
until  and  at  the  time  of  the  loss  and  damage  hereinafter  men-  the  goods  were 
tioned.  was  interested  in  the  said  premises  in  the  said  writinff  ?***  averred  to 

:  •11  1  •  t       have  been  put  on 

or  policy  of  assurance  mentioned  to  a  large  value,  to  wit,  to  the  board  at  Lon- 
value  of  all  the  monies  so  insured  by  them  thereon,  and  that  *^'  *^»  ^ 

,         *'  ,     cause  the  goods 

the  said  insurance  so  made  by  him  was  so  made  for  and  on  his  were  not  alleged 
account  and  for  his  own  use  and  benefit,  to  wit,  at  London  ***  ^f^  **®^ 

marked  or  num- 

aforesaid  in  the  parish  and  ward  aforesaid.  And  the  said  Plain-  bered  as  in  the 

tiff  furtfier  saith,  that  afterwards,  to  wit,  on,  &c.  the  said  ship  ^^^^, 

with  the  said  goods  and  merchandizes  so  loaden  on  board  her  •  15  hogsheads 

as  aforesaid,  departed  and  set  sail  on  her  said  intended  voyage  Sc  sS?poU^"* 

towards  Embden  aforesaid,  and  that  afterwards  and  during  her  mentioned;** 

said  voyage,  to  wit,  on,  &c.  after  her  departure  from  London  ^itifffwuT*^* 

aforesaid  and  before  her  arrival  at  Embden  aforesaid,  on  the  ttatad  to  have 

high  seas,  by  and  through  the  mere  dangers  of  the  seas,  &c.  SSS!m?at*S?c 

was  greatly  damaged,  &c.  and  the  said  goods  and  merchalidizes  time  of  the  losi^ 

thereby  then  and  diere  in  the  said  voyage  were  wetted,  damaged,  3^  h'e  ^JH^ 

and  wholly  spoiled,  and  rendered  of  no  use  or  value  to  him  the  terested  at  the 

saidPlamtiff.  ^wL?^: 

To  this  there  was  a  special  demurrer,  assigning  the  follow-  ^ithij,  because 
ing  causes ;  **  For  that  it  is  not  alleged  nor  does  it  appear  in  or  waToth^sSia. 
by  the  said  first  count  of  the  said  declaration  that  any  good^  or  tion  of  loss  on 
merchandize  were  loaden  on  board  of  the  said  ship  in  that  ^sbnil^aTtbe 
mentioned,  at  London  in  the  said  writing  or  policy  of  declaration  wm 

bid  (a). 

(a)  VUte  fidknmbr  T<  Foitf^  15  East,  5f. 

insurance 
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1800.  insurance  mentioned,  or  that  the  said  goods  and  merchandize 
which  are  in  that  count  alleged  to  have  been  on  board  of  the 
said  ship  at  the  time  of  the  loss  in  that  count  mentioned  were 
loaden  on  board  of  the  said  ship  at  London  aforesaid,  or  at  what 
time  or  at  what  place  the  said  goods  and  merchandize  were 
loaden  on  board  the  said  ship,  whereas  the  beginning  of  the 
adventure  of  the  Defendant  upon  the  goods  and  merchandize 
mentioned  in  the  said  writing  or  policy  of  assurance  in  the  said 
first  count  of  the  said  declaration  mentioned  is  by  the  said  writp 
ing  or  policy  of  insurance  declared  to  be  from  the  loading 
thereof  on  board  the  said  ship,  and  the  said  Defendant  is  not 
according  to  the  meaning  and  effect  of  the  said  writing  or 
policy  of  insurance  in  the  said  first  count  mentioned  liable  for 
losses  sustained  by  or  upon  any  goods  or  merchandize  which 
were  not  loaden  on  board  the  said  ship  at  London  aforesaid, 
and  also  for  that  it  is  not  alleged  nor  does  it  appear  in  or  by  the 
said  first  count  of  the  said  declaration  that  the  said  hogsheads 
of  tobacco  therein  alleged  to  have  been  loaden  on  board  the 
said  ship  were  marked  or  numbered  in  the  manner  in  the  said 
writing  or  policy  of  insurance  mentioned,  whereas  the  said  De- 
fendant is  not  according  to  the  meaning  and  effect  of  the  said 
writing  or  policy  of  insurance  liable  for  losses  sustained  by  or 
upon  any  goods  except  15  hogsheads  of  tobacco  marked  and 
numbered  in  the  manner  in  the  said  writing  or  policy  of  insur- 
ance in  that  behalf  mentioned.  And  also  for  that  it  is  not  alleged 
nor  does  it  appear  in  or  by  the  said  first  count  of  the  said  de- 
claration that  the  said  Plaintiff*,  or  that  any  or  what  other  per- 
son had  at  the  beginning  of  the  said  adventure  any  interest  or 
concern  in  the  said  goods  therein  alleged  to  have  been  loaden 
on  board  of  the  said  ship,  or  at  what  time  the  said  Plaintiff 
began  to  have  any  interest  or  concern  therein ;  and  also  for 
that  it  is  not  alleged  nor  does  it  appear  in  or  by  tlie  said  first 
count  of  the  said  declaration  where  or  at  what  place  the  said 
goods  therein  mentioned  were  wholly  spoiled  and  rendered  of 
no  use  or  value  to  the  said  Plaintiff,  but  the  said  goods  are  there- 
in and  thereby  alleged  to  have  been  wholly  spoiled  and  to  have 
been  rendered  of  no  use  or  value  without  any  place  or  venue 
being  in  that  behalf  mentioned;  and  also  for  liiat  the  said  first 
count  of  the  said  declaration  is  in  various  other  respects  insuf- 
ficient, informal,  and  defective." 

Joinder  in  demurrer.  - 

Heywood^  Serjt.,  in  support  of  the  demurrer.  1st,  It  should 
have  been  averred  that  the  goods  were  put  on  board  the  ship  at 

London: 


0. 
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Ittmdon :  for  if  they  were  put  on  board  at  any  other  place,  the        1800. 

policy  has  not  been  complied  with.     Hodgson  v.  Richardsorij 

1  JW.  463.  That  was  the  case  of  an  insurance  at  and  from  ^  Stmokm 
GenoOf  the  cargo  having  been  taken  in  at  Leghorn^  and  the 
ship  having  Iain  above  five  months  at  Genoa  waiting  for  convoy, 
which  circumstance,  though  known  to  the  insured,  was  not 
communicated  to  the  underwriter.  The  words  of  Mr.  Justice 
Wilmoi  are  very  strong :  <<  The  fact  disclosed  by  this  policy  is 
not  true,  that  Genoa  is  the  loading  port,  for  so  it  must  be  under- 
stood; and  in  such  cases  I  will  not  speculate  on  the  materiality 
or  immateriality  of  tlie  fact"  The  policy  in  this  case  being  at 
and  from  London,  the  subsequent  words,  <<  beginning  the  ad- 
yentare  on  the  said  goods  and  merchandize  from  the  loading 
thereof  on  board  the  said  ship,"  are  necessarily  confined  to  a 
loading  at  London.  It  is  impossible  to  argue  that  t^  words 
^<  to  wit  at  London  aforesaid  in  the  parish  and  ward  aforesaid" 
can  be  so  applied  to  the  averment  of  loading  as  to  describe  the 
place  where  that  loading  was  made ;  since  they  do  not  occur 
until  after  the  intervention  of  several  independent  and  distinct 
averments.  Nor  will  the  Court  read  thedeclaration  with  an 
endeavour  to  support  it,  for  the  rule  has  been  established  ever 
since  the  time  of  Plawden  that  the  intendment  is  against  the 
party  averring.  2dly,  It  was  necessary  to  shew  that  the  goods 
were  marked  and  numbered  in  the  manner  stated  in  the  policy, 
since  the  undertaking  of  the  underwriters  does  not  extend  to 
any  goods  not  so  marked  and  numbered.  Sdly,  It  ought  to 
a{^>ear  that  the  assured  was  interested  in  the  goods  not  only 
at  the  time  of  the  loss,  but  also  at  the  time  of  making  the  in- 
surance :  for  otherwise  the  policy  is  void.  Sadler^  Company 
V.  Badcock,  1  WiU.  10.  HibbeH  v.  Carter,  IT.R.  14tS.  Per- 
chard  v.  Whitmore,  Guildhall  sittings  after  Michaelmas  term 
1786,  before  BuUer,  J.  (a).    4thly,  There  are  two  material 

fiu:ts 

(a)  Perthard  r.   WTUtmorei  GwldhaU  an  interested  witness.     He  admitted  that 

atdngs,  after  Afic4.  Tenot  1786.  having  no  interest  in  the  goods  insured 

Action  on  a  policy  of  insurance  on  goods  when  the  policy  was  eflfected,  he  had'since 
on  board  the  ship  VAurore  at  and  from  become  a  partner  with  P.  M,  and  N.  M, 
CeUe  to  Querruey*  In  the  deckration  it  and  had  taken  a  share  of  all  the  stock,  and 
was  averred  that  Peter  Main^  and  Nicho-  among  other  things  of  the  goods  insured. 
toM  Mamgy,  until  and  at  the  Ume  of  the  Upon  this  Mr.  Le  Mesurier  was  rejected. 
lost  were  interested  in  the  goods  and  mer-  But  Omjyer  for  the  Defendant  pressed 
chandizes  in  the  said  policy  mentioned  to  a  that  the  Plaintiff  might  be  nonsuited,  in- 
great  valuer  to  wit,  &c.  and  that  the  said  sisting,  that  as  Mr.  Le  Mesurier  was  in- 
iiituraDce  was  so  niMie  for  the  said  P.  M,  ■  terested  in  the  goods  msured,  the  aver- 
Bid  N»  M,  and  for  ftdr  account.  In  the  ment  in  the  declaration  was  not  proved. 
coone  of  the  cause  the  Plaintiff  called  BuLUAf  J.»  said,  be  thought  the  Plain- 
Mr.  Le  Memritr,  who  was  objected  to  as  tiff 
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1800.  iacts  in  this  declaration;  one  the  promise  to  pay  in  case  of  a 
"  loss,  and  the  other  that  a  loss  took  place.  To  the  latter  of  these 
Ds  Stmokm  jjq  venue  is  assigned.  And  though  it  be  true  that  the  allega- 
tion of  the  promise  having  been  made  in  an  English  coan^f 
will  draw  to  it  the  cognizance  of  the  other  fact  which  took  place 
out  of  England^  provided  a  venue  in  England  be  aU^;ed,  yet 
it  is  necessary  to  allege  a  venue,  as  in  the  case  of  a  bond  made 
abroad. 

Bayley^  Seijt,  contra,  1st,  It  sufficiently  appears  that  the 
goods  were  put  on  board  at  London.  The  several  allegations 
of  the  loading  the  goods,  the  value  of  the  goods,  the  interest 
of  the  Plainti£P,  and  that  the  insurance  was  made  on  his  ac- 
count, are  all  parts  of  one  sentence  ;  and  the  words,  <<  to  wit^ 
at  London  aforesaid  in  the  parish  and  ward  aforesaid,''  with 
which  that  sentence  concludes,  apply  to  the  whole,  and  may 
be  considered  as  inserted  at  the  end  of  every  branch.  The 
averment  is  not  the  less  certain  because  it  comes  under  a  **  to 
wit,"  and  if  the  "  to  wit"  be  omitted,  the  loadings,  which  is 
the  first  member  of  the  sentence,  is  alleged  to  have  taken  place 
at  London.  Besides,  it  is  not  material  that  it  should  appear 
upon  record  that  the  goods  were  put  on  board  at  the  place 
mentioned  in  the  policy.  The  meaning  of  the  expression  in 
the  policy  is,  that  the  risk  shall  begin  from  the  time  of  the 
goods  bping  laden  on  board  the  ship  at  the  place  mentioned  in 
the  policy  ;  but  whether  the  goods  be  first  laden  on  board  the 
ship  before  or  after  her  arrival  at  that  place  the  policy  will  be 
equally  complied  with.  It  may  be  material,  indeed,  in  many 
cases  to  represent  to  the  underwriters  at  what  place  they  were 
actually  put  on  board.  And  the  case  of  Hodgson  v.  Richardson 
was  decided  entirely  on  the  want  of  a  [H-oper  representation. 
2dly,  It  is  sufficient  to  observe,  that  the  declaration  avers  that 
15  hogsheads  of  tobacco^  ^'  the  goods  mentioned  in  the  polity," 
were  put  on  board.  Sdly,  It  is  not  necessary  that  the  party  in- 
suring should  have  an  interest  at  the  time  of  the  policy  being  ef- 
fected, forperhapshe  may  insureon  the  knowledgeofgoodsabout 
to  be  consigned  to  him,  and  a  reasonable  expectation  has  always 
.  been  held  the  subject  of  an  insurance.  If  it  were  otherwise,  poli- 
cies on  <^  goods  shipped  or  to  be  shipped^  could  not  be  supported. 

,  tiff  ought  not  to  be  nonsuited  upon  that    and  the  Plaintiff  brought  the  aetion  ibr 
point,  for  that  Mr.  Le  Mesurier  was  not    those  who  were  interested  at  the  time, 
interested  at  the  time  of  making  the  policy        Many  other  points  were  contested  in  the 
to  which  the  avenneat  of  iotetest  rdattd,    causey  sod  a  Yfrdict  wi»  fimnd  for  the  De- 

fondtntf 

4thly, 
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4thly9  It  appears  that  the  loss  was  on  the  high  seas,  and  it  is  a        180a 

general  rule  that  the  venue  wh^re  the  cause  is  laid  draws  to  it      • 

the  trial  of  all  fects  arising  abroad.     In  6  Co.  47.  b.  a  case  upon    ^*  Stmowjs 
a  policy  of  insurance  is  mentioned  which  is  precisely  in  point       Sobddiv. 
To  the  same  effect  are  Lulw.  699.  Uderton  v.  Uderton^  2  H.  EL 
161.  and  Neale  v.  De  Garay^  7  71  R.  24S. 

The  Court  inclined  to  thii^L  the  declaration  bad,  but  todc  time 
to  consider  of  their  opinion. 

And  on  a  subsequent  day  gave  leave  to  the  Plaintiff  to  amend 
without  costs. 


Stanwat  qui  tarn  v.  Perrt  Sheriff  of  Essex.  j%  s^th. 

fllHIS  action  was  brought  to  recover  the  penalty  imposed  by  Ina  penolaction 
-■■   the  29  Eliz.  c.  4.  on  sheriffs  for  extortion.  \SS!^i^ 

At  the  trial  before  Lord  EtdoUj  Ch.  J.,  at  the  sittings  after  •ued  within  a 
HUary  term,  the  Plaintiff,  in  order  to  shew  that  the  action  was  Jfei^,^* 
commenced  within  a  year,  gave  in  evidence  two  writs,  the  one  a  initted,butneTer 
aipias  ad  respondendum  issued  on  the  8th  of  Naoember  1 799,  and  ™ES»dMitor 
the  other  a  capias  per  continuance  issued  on  the  1  Sth  of  the  same  returned ;  after  . 
month ;  the  former  of  these  writs  issued  within  a  year  after  the  the  yn^bu°ln 
offence  committed,  but  the  latter  did  not:  the  Defendant  was  the  tame  term,  a 
served  with  the  latter  writ  only.     The  declaration  was  of  JbK-  SwianaU«i«d 
chaelmas  term.  A  verdict  was  found  for  the  Plaintiff.  After  the  «iwi  was  duly 
verdict  was  given,  it  was  discovered  and  objected  by  the  De-  turned;  thJdL 
fendant's  counsel,  that  the  first  writ  had  never  been  returned,  ciM*t»on.was  of 
and  could  not  therefore  be  connected  with  the  second.     On  an  bothwnuiMued. 
affidavit  of  this  fact  a  rule  was  obtained  calling  on  the  Plaintiff  ^^^  ^  ^^ 
to  shew  cause  why  the  verdict  should  not  be  set  aside  and  a  having  been  i». 
nonsuit  be  entered.  b^n^"** 

Shepherd,  Serjt,  now  shewed  cause,  and  contended,  that  as  the  with  the  aaeond 
declaration  in  this  case  was  of  the  same  term  with  that  in  which  fP  "^  mFport 

•  uM  action  (a). 

the  first  writ  issued,  namely,  Michaelmas  term  1799,  it  was  not 
necessary  that  it  should  have  been  returned  in  order  to  support 
the  action;  for  although  in  Harris  v.  Woolford,  6  T,IL  617.  it 
was  held  necessary  that  the  first  of  two  writs  issued  in  that  case 
should  appear  to  have  been  returned  in  order  to  save  the  statute  of 
limitations,  yet  it  was  to  be  observed  that  there  the  declaration 
was  not  delivered  within  ayear  after  the  first  writ  issued ;  whereas 
in  Parsons  v.  King,  7  T.  R.  6.  the  Court  held,  that  if  the  Plaintiff 
declare  any  time  within  a  year  after  a  writ  issued  in  time  to  save 

(a)  Vide  Sharn^  t.  Sheriff' of  Middie$ah  11  East,  S5,  81.     Wetttm  t.  JbttriMr,  U 
Eaat,  4e&    TkuOewood  t.  Cncroft,  6  Taunt.  141. 

his 
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1800.        his  action,  it  need  not  be  shewn  that  such  writ  was  retanied^ 

He  said  that  this  case,  therefore,  might  be  considered  as  if  the 

Stanwat       second  writ  had  never  issued  at  all. 

IT* 

PxEKT.  Bayley^  Serjt,  contra^  relied  on  Harris  v.  JVoolfard  ;  and  ob- 

served, that  in  Parsons  v.  King^  as  one  writ  only  had  issued  and 
the  Plaintiff  had  declared  within  a  year,  it  must  be  understood 
that  he  had  declared  on  that  writ;  whereas  in  the  present  case, 
as  the  Defendant  had  been  served  with  the  second  writ  cmly,  it 
was  evident  that  he  could  only  have  appeared  to  the  second  writ, 
and  that  the  Plaintiff  must  be  taken  to  have  declared  upon  that 
•  writ  only.  He  added,  that  this  very  point  had  been  decided  in 
this  court  in  a  case  of  Field  qui  tarn  v.  Carrel^  M.  S2  Geo,  3. 
before  Eyre^  Ch.  J.,  who  nonsuited  the  Plaintiff  on  a  similar  ob- 
jection. 

The  Court  agreed  that  the  distinction  between  the  cases  cited 
proceeded  on  the  circumstance  of  two  writs  having  issued  in  the 
former  and  one  only  in  the  latter ;  and  held,  that  if  two  writs  be 
issued,  one  within  a  year  after  the  offence  committed  and  the 
other  not,  it  is  necessary  that  the  first  writ  should  be  returned  in 
order  to  connect  it  with  the  second,  and  thereby  make  the  action 
appear  to  have  been  commenced  in  due  time. 

The  objection,  however,  not  having  been  taken  till  after  the 
verdict  had  been  given,  the  Court  refused  to  enter  a  nonsuit, 
but  made  the  rule  absolute  for  a  new  trial. 


'^^*^"  Price  v.  Messbngeb  and  Another. 

•riM  ^^in  TPI^ESPASS  for  seizing  and  taking  a  quantity  of  moist  sugar 
obedience  to  the  and  a  quanti^  of  tea  and  nails  of  the  Plaintiff,  and  for  as- 

2J|7^^*?^  vaulting  and  imprisoning  his  person,  and  for  carr3ring  the  Plain- 
thtt  wvnnt  be  tiff,  together  with  the  above  goods,  before  a  justice  of  the  peace, 
aSno7i»°8ued*  under  cofour  and  pretext  that  part  of  the  said  goods,  to  wit,  the 
without  a  pre-  sugar  had  been  before  then  feloniously  stolen  from  some  ship  in 
1*00*  *^d"**  **^  ^®  Thames^  and  had  been  found  concealed  in  certain  premises 
nual  of  the  of  the  Plaintiff  in  which  he  carried  on  his  trade  and  business  of 
b«to24*^!lj  a  grocer.  There  was  a  second  count  for  assauking  and  im- 
c.  44.  prisoning  the  Plaintiff  generally,  and  a  tliird  for  seizing  and 

Uto^T'     taking  away  his  goods. 

"  Stolen  goods,*' 

and  the  officer  seize  goods  which  turn  out  not  to  have  been  stolen,  he  is  still  within  the  protection  of 

84  Geo.8.c.  44.  (a) 

(a)  S.  C.  S  Esp.  Rep.  96.  and  see  Cooper  v.  Booth,  S  Esp.  Rep.  135,  148.  MUbm 
V.  Gmm,  5  East,  8SS.  SmUhr,  WtUshir€,il  2i.&  B,Qi9,  JBeUy,  0aUey,2  M.it 
S.  869. 

The 
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The  Defendants  pleaded  not  guilty  as  to  all  but  taking  away        1800. 
the  tea  and  nails,  as  to  which  they  suffered  judgment  by  default  '     ' 

This  cause  came  on  before  Lord  Eldan,  Ch.  J.,  as  well  to  try  '^ 

the  issue  joined,  as  to  assess  damages  upon  the  judgment  by  de-      MnsKMon. 
fiiult  at  the  Westminster  sittings  after  last  Hilary  term.  The  evi-  AaoUti. 

dence  was  in  substance  as  follows :  The  PlainUfF  was  a  grocer 
living  on  the  Surry  side  of  Westminster  bridge,  and  the  Defen- 
dants two  constables  of  one  of  the  police  offices  in  Westminster. 
On  the  2d  oi  April  1799  an  information  was  exhibited  against 
the  Plaintiff  at  the  police-office,  upon  which  the  following  war- 
rant was  granted.  *^  Surry  and  Middlesex  to  wit.  To  all  con- 
stables and  other  His  Majesty's  officers  of  the  peace  whom  these 
may  concern.  Whereas  complaint  upon  oath  hath  been  this  day 
made  unto  me  one  of  His  Majesty's  justices  of  the  peace  for  the 
said  counties  by  Henry  Nash  that  diere  was  lately  stolen  from 
some  ship  or  vessel  lying  in  the  river  Thames  a  quantity  of  sugar 
and  that  there  is  just  cause  to  suspect  that  the  said  stolen  goods 
are  knowingly  concealed  or  deposited  in  the  shop  warehouses  out- 
bouses  yard  or  premises  belonging  to  and  occupied  by  Price  and 
Co.  situate  (he  second  house  in  Coads  Reno  on  the  Surry  side  of 
Westminster  bridge  nearly  opposite  to  Astlej/s  theatre,  these  are 
therefore  to  require  you  forthwith  to  make  diligent  search  in  the 
day  time  in  the  said  premises  for  the  said  stolen  goods  and  if 
you  find  the  same  or  any  part  thereof  that  then  you  secure  the 
said  goods,  and  bring  the  person  or  persons  in  whose  custody 
you  find  the  same  before  me  or  some  other  of  His  Majesty's  jus- 
tices of  the  peace  to  be  examined  and  dealt  with  according  to 
law.  Given  under  my  hand  and  seal  the  2d  day  of  Aprils  17999 
P.  Colquhoun.**  On  the  same  day  on  which  the  warrant  issued 
the  Defendants  went  to  the  Plaintifi*'s  house,  and  finding  some 
sugar  of  a  particular  quality  selling  under  prime  cost,  and  a  bag 
of  nails  and  two  parcels  of  tea  of  which  no  satisfactory  account 
was  given,  sent  to  the  office  requesting  instructions  for  their 
conduct  respecting  the  tea  and  nails  which  were  not  mentioned 
in  the  warrant ;  upon  which  they  were  ordered  by  the  magis- 
trate to  bring  the  sugar,  tea,  and  nails  to  the  office.  This  they 
accordingly  did,  and  at  the  same  time  carried  the  Plaintiff  be- 
fore the  magistrate,  who  discharged  him  for  that  day,  but  de- 
sired him  to  attend  the  next  morning.  The  Plaintiff  having 
attended  the  next  morning,  and  no  sufficient  evidence  having 
been  produced  against  him,^he  was  discharged  altogether,  and 
bis  property  was  afterwards  restored.  It  was  proved  that  the 
Defendants  had  "^conducted  themselves  with  great  civility  to- 
wards the  Plaintiff.  Lord  Eldon  directed  the  jury  that  the  war- 
rant 
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1800.  rant  was  no  justification  as  to  any  thingbut  the  assault,  imprison- 

ment,  and  taking  the  sugar,  and  that  the  verbal  orders  of  the 

^"^'  magistrate  under  which  the  Defendants  seized  the  tea  and  nails 

MnsBKou  would  not  avail  them.  For  the  Plaintiff,  however,  it  was  insisted 

and  AnoUicr.  ^j^^^  ^^^^  ^j^^  assault,  imprisonment,  and  taking  the  sugar  under 

the  circumstances  of  the  case,  were  not  justified  by  the  warrant: 
on  the  other  hand,  it  was  contended  that  they  were  justified  by 
the  warrant  which  was  granted  by  virtue  of  the  bum-boat  act  (a) ; 
and  that  at  all  events  a  co]:fy  of  the  warrant  should  have  been 
demanded,  pursuant  to  24  Geo.  2.  c.  44.  His  Lordship  having 
desired  the  jury  to  distinguish  the  damages  incurred  by  the 
seizure  of  the  tea  and  nails,  from  those  incurred  by  the  assault, 
imprisonment  and  seizure  of  the  sugar,  a  verdict  was  found  of 
SOL  for  the  former,  and  70/.  for  the  latter. 

A  rule  having  been  moved  for,  calling  on  the  Plaintiff  to  shew 
Cause  why  this  verdict  should  not  be  set  aside,  it  was  granted  as 
to  the  70/.  the  Court  intimating  an  opinion  that  as  to  the  30/* 
the  verdict  could  not  be  disturbed. 

Shepherd  hud  Best^  Seijts.,  now  shewed  cause.  The  main  ob- 
jection to  the  Plaintiff's  recovery  is,  that  no  demand  was  made  of 
a  copy  of  the  warrant  under  which  the  Defendants  acted,  pur- 
suant to  24  G.  2.  c.  44.  But  no  officer  can  avail  himself  of  that 
objection,  unless  he  shew  that  he  has  acted  in  obedience  to  the 
warrant  of  a  magistrate,  per  Lord  Mansfield^  Dawson  or  Lawson 
V.  Clarke,  cited  8  Bur,  1767;  whereas  in  this  case  the  Defendants 
exceeded  the  authority  delegated  to  them  by  the  ma^strate* 
Where  the  warrant  itself  authorises  others  to  act  in  a  matter 
not  within  the  jurisdiction  of  the  magistrate,  he  is  personally 
responsible ;  but  where  an  officer  exceeds  his  authority,  the  ma- 
gistrate who  gave  that  authority  iis  not  liable  for  such  excess. 
Here  the  warrant  was  to  seize  stolen  sugar,  and  the  officers  were 
bound  at  their  peril  to  seize  stolen  sugar  or  none  at  all.  In  the 
case  ofBootew.  Coqp^,cited  1  T.R.5S5.  (i)  where  thewarrantwas 
to  enter  and  search  for  concealed  goods,  it  was  rightly  held  that 
the  officer  was  justified  in  entering  and  searching,  though  no  con- 

(a)  2  Geo,  3.  c.  28.  s.  7.  which  enacts,  merchandizes,  &c.  shall  be  found  thereii^ 

that  it  shall  be  lawful  for  any  justice  of  the  to  cause  the  same  to  be  deposited  in  some 

jpeace,  upon  information  on  oath,  that  there  place  of  safety,  and  also  to  cause  the  penoa 

IS  cause  to  suspect  that  any  merchandizes  in  whose  house,  &c.  the  same  shall  be  foondt 

j[C,  (suspected  to  have  been  stolen  or  un-  to  be  brought  before  him;  and  if  fucfaper- 

iawfully  come  by,  or  taken  from  some  ship  son  shall  not  give  a  aansfactoiy  aceoiot 

or  vessel  in  the  river  Thamei)  are  concealed  how  he  came  by  the  same^  be  shall  be  id- 

In  any  dwdling-house,  warehouse^  &c  by  Judged  guilty  of  a  misdemeanor, 

warrai^t  under  his  hand  and  seal,  to  cause  (6)  Reported  8  E^,  Com,  186.  by  the 

every  such    dwelling-bouse,    &c.   to  be  name  of  OKptfr  v.  J9ooM,  in  error  in  JT.  A 
searched  in  the  day  time ;  and  if  any  luch 

cealed 


andOtliers. 
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cealed  goods  were  found,  that  being  no  excess  of  authority;  but        1800. 

in  Entick  v.  Carrington,  2  Wils.  286.  De  Greyj  Ch.  J.,  seems  to       

have  considered  that  an  officer  who,  under  a  warrant  to  searcli  "*^* 

for  stolen  goods,  should  seize  the  goods  of  the  owner  of  the  Msssxnau 
house,  would  not  be  within  the  protection  of  the  24  Geo.  2.  c.  44. 
Supposing  the  warrant  itself  to  be  legal,  still  the  Defendants 
have  not  executed  it  according  to  its  true  spirit;  for  they  were 
not  to  decide  wantonly  that  any  sugar  found  in  the  PlaintifPs 
house  was  stolen  sugar,  but  to  exercise  a  sound  discretion.  Now 
the  sugar  seized  by  the  Defendants  appears  to  have  been  ex- 
posed in  a  situation  in  which  no  man  would  place  goods  subject 
to  seizure.  Though  the  warrant  speaks  of  sugar  deposited  or 
concealed,  yet  the  word  ^^  deposited,*^  when  applied  to  stolen 
goods,  must  mean  deposited  for  the  purpose  of  concealment; 
especially  as  it  is  connected  with  the  word  ^^  concealed."' 

Cockelly  and  Bayley^  Seijts,  contra.  If  the  officers  acted  in  obe- 
dience to  the  warrant,  it  is  altogether  immaterial  whether  the 
warrant  were  legal  or  illegal ;  for  if  legal  the  officers  and  the 
magistrate  are  both  justified ;  if  illegal  the  magistrate  alone  is 
responsible.  It  would  be  highly  dangerous  to  allow  the  officer 
to  exercise  his  judgment  whether  the  warrant  directed  to  him 
by  the  magistrate  were  good  or  not;  it  is  his  duty  to  obey.  The 
warrant  in  this  case  only  asserted  that  there  was  stolen  sugar  in 
the  Plaintiff's  house,  and  ordered  the  officers  to  seize  it;  now  it 
was  impossible  for  them  to  ascertain  whether  the  sugar  they  found 
was  stolen  or  not,  or  how  much  of  it  was  in  that  predicament 

Lord  Eldon^  Ch.  J.  The  ground  upon  which  I  have  formed 
my  opinion  in  this  case  may  be  stated  in  a  very  few  words. 
.  The  public  interest  requires  that  officers  who  really  act  in 
obedience  to  the  warrant  of  a  magistrate  should  be  protected. 
In  such  cases,  therefore,  the  law  has  provided  that  the  remedy 
of  the  party  grieved  shall  be  confined  to  tlie  magistrate,  as  well 
where  he  has  granted  a  warrant  without  having  jurisdiction, 
as  where  the  warrant  which  he  has  granted  is  improper.  The 
statute  provides  that  no  action  shall  be  brought  against  an 
officer  for  any  thing  done  in  obedience  to  any  warrant  of  any 
justice  of  the  peace,  unless  a  demand  hath  been  made  of  a 
copy  and  perusal  of  the  warrant;  and  in  that  case,  after  com- 
pliance with  such  demand,  any  action  shall  be  brought  against 
such  officer  for  any  such  cause  as  aforesaid,  without  making  the 
justice  a  Defendant,  a  verdict  shall  be  given  for  the  Defendant, 
**  notwithstanding  any  defect  of  jurisdiction  in  such  justice  ;^' 
and  if  such  action  be  brought  jointly  against  such  justice,  and 

VOL.  II.  M  also 
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.1800.        also  against  such  officer,  on  proof  of  s«ch  warrant,  the  jury 

shall  find  for  the  officer  "  notwithstanding  any  such  defect  of 

Pkici:        jurisdiction  as  aforesaid."     The  act  therefore  takes  it  for  grant- 
McstaNOKK     ed,  that  an  officer  may  be  said  to  act  in  obedience  to  the  war- 
-  "^  Others.     ^^^^  ^f  ^^  justice  of  the  peace,  though  such  justice  had  no  juris- 
diction, and  though  the  warrant  be  an  absolute  nullity.    For  it 
is  as  much  a  defect  of  jurisdiction,  if  the  justice  grant  an  impro- 
per warrant  in  a  case  over  which  he  has  jurisdiction,  as  if  he 
had  no  jurisdiction  over  tlie  case  at  all.     The  only  question 
therefore  is.  Whether  the  act  of  the  officer  were  done  in  obe- 
dience to  any  warrant  of  any  justice  of  the  peace?  And  consi* 
dering  the  natureof  the  protection  intended  to  be  given  to  officers 
by  this  act,  I  think  it  reasonable  to  say  that  the  DefendanU  in 
this  case  acted  in  obedience  to  the  warrant  within  the  meaning 
of  the  legislature.  If  this  be  so,  it  is  sufficient  for  the  Defendant 
to  say  that  no  demand  of  a  perusal  and  copy  of  the  warrant  was 
made,  whether  that  warrant  on  production  would  have  affimrded 
a  defence  or  not     It  was  not  agreed  by  the  Plaintiff's  counsel 
whether  the  warrant  itself  were  legal  or  illegal.     Now  suppose 
it  to  have  been  legal :  the  officer  acted  with  as  much  precision 
in  the  execution  of  the  warrant,  as  the  justice  in  grantipg  it  If 
the  information  given  to  the  latter  was  insufficient  to  enaUebim 
to  describe  the  goods  with  certainty,  the  former  was  unable  to 
ascertain  with  certainty  what  goods  he  was  directed  to  seise. 
Then  suppose  the  warrant  to  have  been  illegal,  it  was  not  com- 
petent to  the  Defendant  to  judge  of  its  legality.  If  be  executed 
it  in  the  only  way  in  which  it  was  capable  of  being  executed, 
namely,  by  making  it  attach  on  all  goods  which  fell  within  the 
description  contained  in  it,  he  acted  in  obedience  to  it,  and 
having  done  so,  he  is  entitled  to  avail  himself  of  the  protection 
of  the  act.    Whether  the  warrant  would  have  affi[>rded  a  defence 
to  (he  justice  or  not  I  shall  give  no  opinion. 

Heath,  J.  The  only  question  is,  whether  the  constable  acted 
*  in  obedience  to  the  warrant  ?  Whether  the  warrant  were  1^ 
or  not,  we  are  not  called  upon  to  decide.  When  this  Defendant 
seized  the  teas  he  was  not  acting  in  obedience  to  the  warrant; 
but  when  he  seized  the  sugars  he  was.  The  warrant,  after  stating 
that  certain  sugars  had  been  stolen,  and  that  there  was  reason  to 
suspect  that  the  same  were  concealed  or  deposited  in  the  Plain- 
tifTs  house,  directs  the  Defendant  to  seize  them.  Under  these 
circumstances,  h/e  could  not  act  otherwise  than  he  has  done. 

RooKE,  J.  The  Defendant  appears  tome  to  have.actedin 
obedience  to  his  warrant,  and  therefore  to  come  within'tbe  pn>- 

tectioQ 
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tecdon  of  the  statute.    If  the  warrant  were  illegal  the  Plaintiff  1800. 

might  have  proceeded  against  the  justice :  but  as  he  has  chosen  

to  abandon  that  remedy  and  to  proceed  against  the  constable,  he  '^^ 

is  only  entitled  to  a  verdict  for  such  damages  as  arose  from  that  MzMCNaiB 
seizure  which  was  not  made  in  obedience  to  the  warrant 

Verdict  to  be  entered  for  the  Plaintiff  for  SO/,  only. 


Dicker  v.  Adams,  Executor.  May  setb. 

Tif DEBIT ATUS  assumpsit.  The  Defendant  pleaded  first  non  if  inue  be  Joined 
assumpsit:   secondly,  non  assumpsit  infra  sex  annos;  and  JP**"^*^    , 
thirdly,  a  set-off.     On  the  first  plea  issue  was  joined ;  and  to  judgment  be  en- 
the  two  last  there  was  a  demurrer.     No  joinder  in  demurrer  ^^  ^  defcuit 

'*  upon  toe  two 

having  been  put  in,  the  Plaintiff  signed  judgment.     After  this  othert,  the  Plain- 
a  writ  of  enquiry  of  damages  on  the  two  counts  upon  which  ^^^^^^ 
judgment  had  gone  by  default  was  executed.  quiry  on  thoM 

A  rule  nisi  was  obtained  upon  a  former  day  to  set  aside  this  5l*hL  juda^m^ 
writ  of  inquiry,  and  all  proceedings  thereon,  for  irregularity;  but  must  awaid 
because,  as  issue  was  joined  on  fion  assumpsit,   the   Plaintiff  "j^^f^^Jl. 
should  have  entered  the  issue  and  awarded  jury  process  as  well  dum  quam  ad 
to  try  the  issue  joined  as  to  inquire  of  the  damages  on  the  in-  *'«^*«'*^'**»* 
terlocutory  judgment 

Shepherd,  Serjt,  now  shewed  cause  against  the  rule,  and  Ijens, 
Seijt,  in  support  of  it,  cited  Tid^Ts  Pract.  K.  B,  795.  ed,  2.  (a) 

The  Court  were  clearly  of  opinion  that  as  an  issue  was  joined 
upon  the  record,  the  Plaintiff  ought  not  to  have  executed  a 
writ  of  inquiry  on  the  two  pleas  on  which  judgment  had  gone 
by  default. 

Rule  absolute. 

(a)  P.691.ed.l. 


Pariente,  Assignee,  &c.  i;.  Castle,  One,  &c.  J%  fstb. 

fllHIS  was  an  application  to*  discharge  the  Defendant  out  of  Th*  9*^**  will 
-■■  the  custody  of  the  warden  of  the  Fleet  as  to  the  execution  ^^wxaL  ou?of 
in  this  case  because  there  was  no  judgment  docketed  and  en-  execution,  be- 
tered  on  the  rolls  of  the  Court  whereon  to  found  the  writ  of  ex-  iudmen^MMnrt 
ccution.  ffl^^ 

^^  *  /•  1  1  *'''d  entered  upon 

Bayley,  Seijt,  in  support  of  the  rule.  the  rolls  of  the 

Shepherd,  Serjt,  conird.  Court. 

The  Court  rejected  the  application,  saying  it  was  unprece- 
dented. 

Rule  discharged.     • 
M  f  Anderson 


164  CASES  JN  EASTER  TERM 

1800. 


^fly  «6th.  Anderson  v.  Pitcher  ^  Ux. 

A  wirranty  to  fipHIS  was  an  action  for  money  had  and  received  to  the  use  of 
tS^Xnt^^m.  ^  the  Plaintiff  by  the  Defendant's  wife,  before  her  intermar. 
plied  with,  un-     riage  With  the  Defendant. 

structiomfbeob-  This  caiise  was  tried  before  Lord  Eldon^  Ch.  J.,  and  a  special 
tained  before  the  jm-y  at  the  GuildhoU  sittings  after  Hilai-y  term,  when  the  follow- 
plaoeof  raidez-  ing  case  appeared  in  evidence: — On  the  31st  of  October^  1795, 
TouB^ifbydue  ^hg  Plaintiff  underwrote  a  policy  of  insurance  on  the  Golden 
maS^^ey  ctn  Grove^  at  five  guineas  per  cenL^  "at  and  from  London  to  all  or 
be  then  obtain*    any  of  the  West  India  islands,  Jamofoz  and  S/.  Dowiwgo excepted, 

with  leave  to  go  to  the  place  of  rendezvous  to  join  convoy,  and 
warranted  to  sail  from  thence  with  convoy  for  the  voyage."  The 
ship  having  been  lost  soon  after  she  sailed  from  Portsmouth^  the 
Plaintiff  paid  284/.  5s,  under  the  policy.  To  recover  back  that 
sum  the  present  action  was  brought,  the  Plaintiffbeingof  opinioa 
that  the  Golden  Grave  never  received  her  sailing  instructions, 
and  therefore  had  not  fulfilled  the  warranty  to  depart  with  ccm- 
voy.  It  now  appeared  that  the  Golden  Grove  arrived  at  Spithead 
about  nine  o'clock  in  the  morning  of  the  15th  November  1795; 
that  she  came  round  under  the  care  of  the  first  mate,  the  captain 
himself  being  on  shore  at  Portsmouth;  that  on  the  day  preceding 
(the  1 4th)  sailing  instructions  were  delivered  at  Portsmouth  to 
all  such  ships  as  applied  regularly  for  them,  and  that  the  captain 
of  the  Golden  Grove  previous  to  her  arrival  made  enquiry  con- 
cerning sailing  instructions,  but  found  that  they  could  not  be 
obtained  until  the  ship  was  actually  in  sight;  that  on  the  15th 
ofNovembery  by  day- light.  Admiral  Sir  H.  C.  Christian^  the 
commander  of  the  convoy  got  under  weigh,  but  had  not  en- 
tirely quitted  the  roadstead  until  about  four  o'clock  in  the 
evening ;  that  when  he  got  under  sail  he  left  the  Trident  frigate 
to  bring  up  such  vessels  as  did  not  weigh  anchor  with  him,  diat 
obout  one  o'clock  the  same  day  the  captain  of  the  Golden 
Grove  repaired  on  board,  and  got  under  weigh/  at  which  time 
the  Trident  had  also  got  under  weigh,  and  both  the  admiral's 
ship  and  the  Trident  had  then  proceeded  so  far,  that  it  was 
clear  the  Golden  Grove  could  not  overtake  the  former  soon 
enough  for  the  captain  to  go  on  board  that  night,  and  it  was 
even  doubtful  whether  he  could  overtake  the  latter ;  that  on  the 
next  day,  between  10  and  1 2  o'clock  in  the  forenoon,  the  captain 

(a)  S.C.  9  Etp,  Rep,  124.    And  see  D'JguUar  v.  Tobm,  HoU,  AT.  Pru  185. 

of 
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of  the  Golden  Graoey  being  then  only  a  quarter  of  a  mile  from        1800. 

the  admiral's  ship,  went  on  board  her,  and  obtained  sailing       

instructions;  that  soon  afterwards  the  Golden  Grave  was  lost,  AimitMOK 
having  been,  from  the  time  of  her  departure  to  that  of  the  loss,  Ftecma  &  Uz. 
under  the  protection  of  the  convoy.  Lord  £^c^  directed  the 
jury,  that  although  under  some  circumstances  sailing  instruc- 
tions might  be  dispensed  with,  yet  that  this  did  not  appear  to 
be  a  case  of  that  kind ;  that  the  Golden  Grove  did  not  appear 
to  him  to  have  departed  from  the  place  of  rendezvous  with 
convoy,  since  she  had  either  not  arrived  time  enough  to  obtain 
sailing  instructions,  or  if  sl\^  had  arrived  time  enough,  her 
captain  had  not  used  the  necessary  endeavours  to  obtain  them 
before  he  sailed.     The  jury  found  a  verdict  for  the  Plaintiff. 

Early  in  this  term  a  rule  nisi  for  a  new  trial  was  obtained, 
in  suppoit  of  which,  affidavits  of  the  Defendant's  attorney,  and 
of  several  naval  men,  to  the  following  effect,  were  filed : — That 
the  point  upon  which  the  verdict  had  proceeded  was  a  matter 
of  surprise  upon  the  Defendant,  it  having  been  understood  that 
the  cause  would  be  tried  on  the  single  question.  Whether  sail- 
ing instructions  had  ever  been  obtained  ?  that  it  is  the  constant 
practice  for  commanders  of  convoys  to  give  sailing  instructions 
to  vessels  which  sail  under  their  protection,  after  leaving  the 
place  of  rendezvous,  and  that  such  vessels  are  always  under- 
stood to  depart  with  convoy ;  that  sailing  instructions  are  never 
given  to  the  captain  of  any  vessel  until  the  vessel  is  in  sight ; 
that  when  the  Admiralty  directs  the  commander  of  a  ship  of 
war  at  Spithead  to  take  under  convoy  a  fleet  bound  to  the  west- 
ward, he  is  generally  instructed  to  put  to  sea  thirty  hours  after 
the  wind  has  been  fair,  with  a  view  to  give  time  to  the  ships  in 
the  Dawns  to  come  round  to  Spithead;  and,  that  as  such  ships 
frequently  do  not  arrive  until  the  convoy  is  under  weigh,  and 
are  often  prevented,  by  blowing  weather,  from  getting  their 
sailing  instructions  at  the  place  of  rendezvous,  it  is  usual  for 
tlieir  captains  to  obtain  them  the  first  time   the  convoy  b 
brought  to  at  sea. 

Shepherd^  Serjt,  in  the  course  of  the  term  shewed  cause ;  and 
after  observing,  that  as  the  facts  of  this  case  had  been  before 
the  Court  upon  a  former  occasion  in  Webb  v.  Thompson  (a), 
they  would  not  interfere,  unless  they  entertained  very  great 
doubts  upon  the  question;  contended,  that  the  Golden  Grove 
was  not  within  any  of  the  exceptions  to  the  general  rule,  which 

(a)  AnUj  vol  L  p.  5. 

required . 
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1800.        required  sailing  instructions  in  order  to  the  fulfilment  of  a  war* 

ranty  to  depart  with  convoy ;  and  that  consequently,  as  she 

''^*^**'*      had  not  obtained  them  before  her  departure  from  the  place  of 
PixcuB*  &  Vx.  rendezvous,  she  had  not  fulfilled  the  warranty  in  this  policy; 

that  in  this  case  the  commander  of  the  convoy  was  ready  to 
have  given  sailing  instructions,  had  they  been  applied  for;  and 
that,  if  such  a  latitude  as  was  contended  for  was  to  be  allowed, 
it  must  hereafter  be  deemed  sufficient  if  ships  obtain  their  sail- 
ing instructions  the  day  before  their  arrival  at  the  port  of  dis- 
charge. 

Bestf  Serjt,  in  support  of  the  rule.     Although  the  Golden 
Grove  had  not  obtained  sailing  instructions  on  the  15th,  when 
she  departed  from  Spithead^  yet  she  received  them  early  enough 
on  the  next  morning  to  constitute  a  departure  with  convoy 
within  the  spirit  of  the  warranty.     The  words  of  the  warranty 
do  not  require  that  sailing  instructions  should  be  obtained,  and 
therefore  a  greater  latitude  may  be  allowed  than  in  a  construc- 
tion of  the  very  letter  of  the  warranty.     Usage  of  trade  has 
been  constantly  admitted  in  the  construction  of  warranties  to 
depart  with  convoy ;  thus,  if  a  ship  depart  from  the  port  of 
London  and  join  convoy  at  Portsmouth  or  the  Dcnsms^  it  is  a  suf- 
ficient compliance  with  the  warranty  to  depart  with  convoy  (a). 
Usage  therefore  may  be  admitted  in  the  present  case,  to  shew 
that  sailing  instructions  are  not  necessary  till  the  ship  has 
actually  put  to  sea.     No  case  has  been  cited  to  shew  that  they 
are  necessary  at  the  time  of  breaking  ground ;  if  they  be  ob- 
tained as  soon  as  they  become  necessary  for  the  protection  of 
the  ship,  it  is  sufficient;  and,  as  the  commander  of  the  convoy 
in  this  case  gave  sailing  instructions  toother  ships  at  the  same 
time  that  he  gave  them  to  the  Golden  Grove,  it  appears  that 
he  considered  it  sufficient  for  their  protection  to  deliver  them 
at  that  time.     It  niay  be  contended  that  the  case  of  Victoria  v. 
Geevej  2  Sir,  1250.  Park's  Insur.  S48.  is  distinguishable  fi^m 
this ;  for  there  it  was  impossible  to  get  sailing  instructioo^ 
But  Veedon  v.    Wilmot,  Park's  Insur.  84-1.  note  a,  is  in  point, 
for  there  saifing  instructions  were  not  applied  for  till  after  the 
convoy  was  under  sail.   No  neglect  is  imputable  to  the  captain 
in  this  case ;  he  applied  for  his  sailing  instructions  before  the 
Golden  Grave  arrived,  but  was  refused  them ;  s}ie  actually  did 
arrive  on  the  morning  of  the  15th,  before  the  coqvpy  bad  lefi 
the  place  of  rendezvous ;  but,  as  the  convoy  was  then  under 
sail,  it  may  have  been  dangerdus  for  him  to  put  out  a  boat 

{a)   Vide  aiUe,  p.  115. 

On 
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ff 


Andkimow 

V, 


On  the  morning  oF  the  16th  the  sailing  instructions  were  ob-        1800.' 
tained  without  any  inconvenience  having  arisen  from  the  want 
of  them,  the  ship  having  remained  the  whole  time  under  the 
protection  of  the  guns  of  tlie  convoy.  Pixchu  &  Uz. 

Cur,  adv.  vult. 

The  opinion  of  the  Court  was  now  delivered  by 
Lord  Eldon,  Ch.  J.  This  action  is  brought  to  recover  back 
284/.  55.,  paid  by  the  Plaintiff  as  under-writer  of  a  policy  on 
the  ship  Golden  Grovey  to  the  Defendant,  the  assured  in  that 
policy,  under  the  supposition  that  the  loss  which  happened  was* 
within  the  terms  of  his  undertaking.  He  now  says,  that  on  a 
better  eicamination  of  all  the  circumstances  attending  that  loss, 
be  finds  he  was  not  liable,  as  he  had  erroneously  supposed,  and 
therefore,  that  the  money  which  he  paid  to  the  Defendant 
under  a  mistake  may  be  recovered  back  by  him.  This  is  a 
case  in  which  the  convoy  appointed  by  Government  was  ready 
to  give  sailing  instructions  at  the  place  of  rendezvous,  to  all 
such  vessels  as  were  ready  to  receive  them.  And  it  appears 
to  me,  that  if  the  captain  of  the  Golden  Grave  had  been  on 
board  his  ship  at  nine  o'clock  in  the  morning,  when  she  arrived, 
he  might  have  obtained  sailing  instructions  from  the  frigate 
before  he  left  the  place  of  rendezvous.  In  point  of  fact,  how- 
ever, the  admiral  was  under  weigh  before  the  Golden  Grave 
arrived,  and  the  frigate  was  under  weigh  before  the  captain 
was  on  board.  It  is  clear  also,  that  the  captain  of  the  Golden 
Grave  could  not  have  gone  on  board  the  admiral  that  night, 
and  it  was  yery  doubtful  whether  he  could  have  gone  on  board 
the  frig^t^.  The  question  for  the  Court  to  decide  is.  Whether » 
^  new.  trial  should  be  granted,  the  jury  having  determined  that, 
under  hll  the  circumstances  of  the  case,  tlie  warranty  was  not 
complied  witli  ?  Considering  that  the  case  came  to  trial  chiefly 
on  the  (question.  Whether  or  notany  sailing  instructions  were- 
ever  obtained  by  the  Gold^  Grove  ?  and  that  the  Defendant 
was  somewhat  surprised  by  the  point  raised  at  the  trial,  re- 
spectu^  the  time  at  which  the  sailing  instructions  were  obtain- 
ed, I  should  wish  a  new  trial  to  be  granted,  if  I  could  see  any 
proposition  of  law  to  be  stated  to  a  jury  in  the  Defendant'^s 
favour.  But  it  seems  to  me,  as  well  from"  the  affidavits  as  the 
evidence,  that  the  Defendant  would  not  be  entitled  to  retain  a 
verdict  if  he  should  obtain  one.  The  policy  contained  this 
warranty :  That  the  ship  shquld  be  at  liberty  to  go  to  the 
place  of  rendezvous  to  join  convoy,  and  that  she  should  sail 

from 
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1800.        from  thence  with  convoy  for  the  voyage.    It  is  now  too  late  to 

'  say  that  this  warranty  is  not  to  be  expounded  with  due  r^ard 

^"!r*°*      *°  ^®  usage  of  trade.  Perhaps  it  is  to  be  lamented,  that  in  poli- 

FfxcBn  &  Uz.  cies  of  insurance,  parties  should  not  be  left  to  express  their 

own  meaning  by  the  terms  of  the  instrument.  This  seems  to 
have  been  the  opinion  of  that  great  judge  Lord  Holt  {a).  It  is 
true,  indeed,  that  Lord  Mansfield^  who  may  be  considered  the 
establisher,  if  not  the  author,  of  a  great  part  of  this  law,  ex- 
pressed himself  thus:  ^^  Wherever  you  render  additional  words 
necessary,  and  multiply  them,  you  also  multiply  doubts  and 
criticisms"  (6).  Whether,  however,  it  be  not  true,  that  as 
much  subtlety  is  raised  by  the  application  of  usage  to  the  con- 
struction of  a  contract,  as  by  the  introduction  of  additional 
words,  might,  if  the  matter  were  res  integra,  be  reasonably 
questioned.  If,  therefore,  the  question  before  us  be  still  un- 
determined, the  inclination  of  my  mind  will  be  to  adhere  to  die 
letter  of  the  contract :  and  I  feel  the  more  disposed  to  do  so, 
since  it  appears  most  clearly,  from  the  affidavits  which  have 
been  produced,  that  no  man  of  the  highest  experience  in  the 
navy  can  ascertain,  by  any  reference  to  usage,  what  other  in- 
terpretation ought  to  be  adopted.  The  first  question  is.  What 
is  tJie  meaning  of  the  words,  "  departing  with  convoy"  ?  Do 
they  mean  departing  with  sailing  instructions  in  all  cases  ?  or. 
Do  they  mean  departing  with  sailing  instructions  in  a  case  cir- 
cumstanced like  this?  It  is  clear  that  sailing  instructions  are 
not  necessary  in  all  cases :  but  the  decisions  authorize  me  in  say- 
ing, that  in  general  cases  they  are  required;  and  if  that  be  so, 
I  do  not  find  any  thing  in  the  circumstances  of  this  case  which 
can  bring  it  within  any  of  the  exceptions  to  the  general  rule.  In 
Hibbert  v.  Pigon  (c\  Lord  Mansfield  laid  it  down  generally, 
that  sailing  instructions  are  essential  to  convoy.  Mr.  Justice 
Willesj  indeed,  entertained  doubts  upon  the  subject ;  and  Mr. 
Justice  BuUer  declined  giving  any  opinion  upon  that  point.  In 
that  case,  however,  it  was  not  necessary  to  decide  whether 
sailing  instructions  were  essential  or  not ;  for  though  captain 
Mann  had  neglected  no  means  of  obtaining  sailing  instruc- 
tions from  the  Glorieuxy  yet  it  did  not  appear,  upon  the 
first  trial,  that  the  Glorieux  was  a  convoy  appointed  by  Govern- 
ment, and  therefore  the  Court  was  obliged  to  hold  that  the 
warranty  was  not  fulfilled.  It  is  true  that  it  was  determined  in 


(a)  Lethaiier*s  case,  2  Salk.  443.  (b)  In  ZM/y  r.  Ewer,  DovgL  74. 

(c)  Park's  Insur,  389. 

Victoria 
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Victoria  v.  Cteeve^  where  the  convoy  was  appointed  by  Govern-        180a 

ment,  that  sailing  instructions  may  be  dispensed  with  where  no       

default  appears  on  the  part  of  the  master.  It  being  once  decided      Akmmow 
that  a  convoy  within  the  terms  of  the  policy  means  a  convoy  ap*  FhcHXA  h  Uz. 
pointed  by  Government,  it  seems  to  follow  of  necessity  that  the 
ship  must  depart  with  sailing  instructions,  if  by  the  due  dili- 
gence of  the  master  they  can  be  obtained.     The  value  of  a  con- 
voy appointed  by  Government  in  a  great  measure  arises  from  its 
taking  the  ships  under  control  as  well  as  under  protection.    But 
that  control  does  not  commence  until  sailing  instructions  have 
been  obtained ;  nor  can  it  be  enforced  otherwise  than  by  their 
means.     Indeed,  the  reason  of  that  rule  which  requires  that  the 
convoy  should  be  appointed  by  Government,  shews  the  necessity 
of  having  sailing  instructions;  since  without  them  the  ship  does 
not  stand  in  that  relation  or  under  those  circumstances  in  which 
she  can  take  the  full  benefit  of  the  Government  convoy.   If  the 
fleet  be  dispersed  by  a  storm,  how  is  she  to  learn  the  place  of 
rendeacvous?    If  it  be  attacked  by  the  enemy,  how  is  she  to  obey 
signals  ?  In  short,  what  communication  can  the  protected  have 
with  the  protecting  force.     It  has  been  contended,  that  if  she 
be  under  the  protection  of  the  guns  it  is  sufficient     But  will  it 
be  contended  that,  provided  she  be  under  the  protection  of  the 
guns  at  her  departure,  though  sailing  instructions  be  never  ob- 
tained during  the  voyage,  or  not  till  the  last  day  of  the  voyage, 
the  warranty  is  complied  with  ?  Eitlier  sailing  instructions  are 
not  necessary,  or,  if  they  be  necessary,  they  mi|st  be  so  at  some 
given  period,  and  can  only  be  dispensed  witli  in  some  particular 
cases.  Then  can  any  other  period  be  ^signed  but  the  beginning 
of  the  voyage?  Some  of  these  affidavits  say,  that  if  the  ship  has 
obtained  her  sailing  instructions  at  any  time  before  she  is  lost,  it 
is  sufficient;  but  that  she  must  obtain  them  before  she  is  lost.  Are^ 
we  then  to  depart  from  the  terms  of  the  contract  between  the  un- 
derwriter and  the  assured,  in  order  to  let  in  a  construction  which 
is  at  variance  with  the  reason  on  which  that  contract  is  founded? 
Let  us  consider  the  exceptions  to  the  general  rule  which  have 
been  admitted.  Respecting  Victoria  v.  Cleeve  there  can  be  no  dif- 
ficulty, since  the  very  ground  of  the  decision  in  that  case  was, 
that  Uiere  was  no  default  in  the  master,  and  that  no  activity  of  his 
could  have  procured  sailing  instructions,  he  having  come  out  of 
the  port  of  Fleckery  in  obedience  to  the  signal  of  the  convoy  then 
ofi*  that  port,  and  having  been  prevented  firom  receiving  sailing 

instructions 


■  •»• 


170  CASES  IN  EASTER  TERM 

1800.        instructions  before  the  loss  of  the  ship,  by  the  roughness  of  the 

— » •      weather.     In  Webby.  Thompson^  Mr.  Justice  BvUer^  with  the  as- 

AiTDutoN  g^jj^  of  the  Court,  stated,  with  reference  to  a  case  arising  out  of 
FncBXR  &  Ux.  the  loss  which  happened  to  this  very  ship,  that,  generally  speak- 
ing, unless  sailing  instructions  were  obtained,  the  warranty  is  not 
complied  with;  and  the  Court  did  not,  at  that  time,  see  any  cir- 
cumstance by  which  this  case  could  be  taken  out  of  the  general 
rule.  The  late  Lord  Chief  Justice  of  this  conrt,  in  his  note-book, 
makes  this  observation  on  the  case  of  Webb  v*  Thompson : — ^*  It 
seems  to  me  that  the  single  question  is,  whethw  the  ship  departed 
with  convoy?  In  fact  she  sailed  with  the  fleet'  Admiral  Christian 
distinguished  accurately  between  ships  under  protection  of  the 
fleetand  ships  under  convoy.  All  friends  are  protected  while  they 
are  within  Mflch  of  protection ;  but  ships  under  convoy  are  accord- 
ing  to  him,  ships  under  control  who  can  bespoken  to  ina  ^guage 
which  they  understand.  They  control  them — ^would  Are  at  them, 
if  they  misbehave.  The  fact  settled  that  it  would  raise  the  pre- 
mium, would  decide.  It  may  make  a  difference  in  the  premium, 
whether  the  ship  be  under  protection«without  control,  or  under 
protection  and  control.  It  is  necessary  to  inquire,  therefore, 
whether  she  got  sailing  instructions  (which  is  the  mode  of  putting 
herself  under  convoy),  and  when?  It  may  seem  a  hard  case  to 
take  advantage  of  a  slip,  but  the  nature  of  the  contract  is  tin  an- 
swer. It  is  a  contract  founded  in  the  consideration  of  pneminm 
estimated  by  the  risk."  Taking  into  consideration  the  way  in 
which  the  premium  in  these  cases  is  estimated,  can  we  say  that  the 
underwriters  have  had  the  full  benefit  of  the  undertaking  of  the 
assured  to  depart  with  convoy,  when  in  fact  it  was  a  mere  matter 
of  chance  whether  the  Golden  Grove  wovld,  under  the  circum- 
stances of  her  actual  departure,  ever  be  able  to  procure  sailing  or- 
ders or  not?  The  present  case  may  indeed  be  decided  without 
afiecting  the  case  of  any  other  ship  which  sailed  with  that  convoy; 
since,  if  the  captain  of  the  Golden  Grove  had  gone  on  board  the 
frigate  at  nine  o'clock  in  the  morning  of  the  15th,  he  might  have 
obtained  sailing  instructions,  and  that  he  did  not  do  so  was  his 
neglect.  In  the  case  of  Vecdonv.  Wihnotf  sailing  instructions  were 
not  obtained ;  but  it  appears  that  they  were  applied  for  and  refused 
while  the  convoy  was  in  the  Dawnsy  the  place  of  rendezvous.  The 
ship,  therefore,  departed  with  convoy  from  the  place  of  rendez- 
vous, in  the  strictest  sense  of  the  word.  Indeed,  the  Court  is 
bound  to  hold,  that  where  sailing  instructions  are,  under  such  cir- . 

cumstances. 
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caiDstances,  refused  by  the  commander  of  the  convoy,  they  are  so        1 800« 
refusedfbrthebenefitofthe  trade  which  is  to  be  protected  by  the  •    ■ 
convoy.  It  is  very  usual  to  refuse  to  give  them  till  the  fleet  is  out      '^^*»®* 
at  sea ;  and  we  know  that  La  Motte  who  was  hanged  for  giving  Fachik  &  Uz. 
intelligence  to  the  enemy,  got  possession  of  the  sailing  instruc- 
tions in  consequence  of  their  having  been  given  before  the  depart- 
ure of  the  fleets.  It  is  clear,  therefore,  that  a  ship  is  not  bound  to 
obtain  sailing  instructions  in  the  place  of  rendezvous  at  all  events; 
but  li  they  can  be  obtained  by  due  diligence,  she  is  bound  to 
obtain  tliem,  because  it  then  appears  that  the  convoy  appointed 
by  Government  decides,  that  under  all  the  circumstances  of  the 
case,  the  place  of  rendezvous  is  the  place  where  they  ought  to  jbe 
obtained.  The  principle  of  law  which  says  that  a  convoy  means  a 
convoy  acting  under  the  orders  of  Government,  must  operate  in 
fiivour  of  those  who,  without  any  neglect  of  their  own,  are  not 
able  Co  obtain  sailing  instructions,  because  they  must  obey  the 
orders  of  that  convoy  which  is  supposed  most  capable,  under 
all  the  circumstances,  of  judging  for  the  best.     In  a  late  case, 
Lord  Kenyon  intimated  »  strong  opinion  that  sailing  instructions 
were  essential  where  they  couid.be  had  (a).     Having  now  stated 
the  exceptions  to  the  general  rule,  it  does  not  strike  me  that 
the  present  case  comes  within  any  of  them.   (His  lordship  then 
went  through  the  affidavits.)    .It  appears  to  me  the  constant 
uaage  for  the  commanders  o( convoys  to  give  sailing  instructions 
to  all  ships  which  depart  under  their  protection,  whenever  ap- 
plied for.     But  the   question  in  this   case  is.  Whether  the 
warran^,  that  the  Golden  Grave  shall  depart  with  convoy  from 
the  place  of  rendezvous,  has  been  fulfilled  ?  It  may  be  the  duty 
of  a  commander  to  give  instructions'  at  all  times ;  but  that  will 
not  vary  the  contract  by  which  the  assured  undertakes  that  the 
ship  shall  be  ready  to  receive  them  at  the  place  of  rendezvous. 
It  is  stated,  in  one  of  the  affidavits,  to  be  the  practice  for  the 
Admiralty  to  give  orders  to  the  commanders  of  convoys  at  Spit- 
i^od^  to  get  under  weigh  30  hours  after  the  wind  has  been  fair, 
in  order  to  give  time  for  the  ships  in  the  Dawns  to  come  round ; 
and  that  in  case  of  blowing  weather  it  may  not  be  in  the  power 
of  the  ships  which  come  from  the  2>0tvii5  to  obtain  sailing  instruc- 
tbns  previous  to  the  convoy  having  set  sail.     But  if  such  a  case 
ahoald  occur,  it  will  remain  to  be  considered  whether  it  may 
not  be  said  that  the  ship  departed  with  convoy  as  far  as  the  cir- 

{a)  France  v.  ATriMm,  Park,  Jntur,  SiS,  346. 

cumstances 
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1800*        cumstances  of  the  case  and  due  diligence  on  the  part  of  the 

•  master,  would  admit.     With  respect  to  the  case  of  a  convoy 

AifDxuoir      jj^j  jjg  ordered  to  call  off  the  several  ports  upon  the  coast,  in  order 
FkxcBut  &  Ux.  to  enable  such  ships  as  may  be  willing  to  join ;  it  is  exactly  the 

case  of  Victoria  v.  Cleeve^  where  the  ship  being  ordered  by  the 
convoy  to  leave  the  port  without  suling  instructions,  was  excused 
on  the  ground  of  obedience  to  the  orders  of  the  convoy.  Lv 
this  case  the  ship  did  come  round  time  enough  to  have  received 
her  instructions  at  the  place  of  rendezvous^  had  the  captain  used 
due  diligence  in  applying  for  them.  Not  being  able,  there- 
fore to  represent  to  myself  any  principle  of  law,  which  could  be 
stated  to  a  jury  as  a  foundation  for  a  verdict  in  favour  of  the 
defendant,  I  think  that  tlie  case  must  be  decided  on  the  general 
rule,  which  ought  not  to  be  infringed  on  account  of  any  parti- 
cular hardship  which  the  Defendant  may  sustain. 

Per  Curiam,  Postea  to  the  Plaintiff 


u 

(IN  THE  HOUSE  OF  LORD&) 
Knight  v.  Halsey  ;  in  Error. 


Hops  arc  by  fTIHIS  was  an  action  on  the  case  brought  by  the  Plaintiff  in 

after  they  are  error  in  the  King's  Bench  against  the  Defendant  in  error, 

h'^^dT^AT*  ^^  ^  farmer  of  and  entitled  to  the  tithe  of  hops  within  the  parish 

usage  can  vary  of  Famham  in  tlie  county  of  Surry ^  for  not  taking  away  the  tithe 

this  rule.    No  of  hoDs  from  a  Certain  close  in  that  parish,  whereof  the  Plaintiff 

evidence  is  suf-  *  .  r  » 

ftdent  to  sup-      was  occupier. 

^%o  "^nr™"  '^^^  declaration  consisted  of  two  counts.  The  first  stated  ge- 
it  have  some  re-  uerally  the  Plaintiff's  occupancy  of  the  close  in  question,  and  the 
l?^m  ^''sU^  Defendant's  right  to  the  tithes,  and  that  the  latter  neglected  to 
tion  (a).  take  them  away  after  they  were  duly  set  out.  The  second  varied 

from  the  first,  by  averring  that  the  tithe  was  set  out  "  according 
to  the  usage  and  manner  of  tithing  of  hops  in  and  throughout 
the  said  parish  lawfully  used." 

The  cause  was  tried  before  Hotham^  Baron,  and  a  special  jury 
at  the  Surry  spring  assizes,  when  a  verdict  was  found  for  the  De- 
fendant, under  the  direction  of  the  learned  Judge.  To  this  direc- 
tion a  bill  of  exceptions  was  tendered,  stating  that  at  the  trial  the 

(a)  Vide  Stf^h  y.  Sambrook^  \  M.^S,  70. 

counsel 
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counsel  for  the  Plaintiff  in  error  gave  in  evidence : — <<  That  the        1^800. 
Plaintiff  in  error,  on  the  1st  of  August  1795,  was  occupier  of  the 
close  in  question,  whereon  hops  were  then  growing,  and  that 
the  Defendant  in  error  was  the  &rmer  of  and  entitled  to  the 
tithe  of  such  hops ;  that  within  the  parish  and  rectory  of  JF!zm- 
ham  aforesaid,  for  above  60  years  before  the  12th  of  Jidt/f  in 
the  fourth  yexur  of  the  reign  of  the  late  King  James  the  Second, 
when  the  tithes  of  hops  were  not  compounded  for,  the  manner 
of  setting  out  tithes  of  hops  within  the  said  parish  was  as  fill- 
lows ;  that  is  to  say,  the  occupiers,  owners,  and  proprietors  of 
lands  within  the  said  parish  planted  with  hops  have  used  to  set 
out  every  tenth  row,  whenever  hops  have  been  planted  in  equal 
rows,  and  where  the  same  have  not  been  planted  in  equal  rows 
every  tenth  hill  of  the  said  hops  so  growing  in  the  said  lands,  and 
thereby  to  separate  imd  divide  the  tenth  part  from  the  other  nine 
parts  of  the  said  hops,  and  there  to  leave  the  same  standing  with 
the  binds  uncut,  for  the  use  of  the  impropriator  of  the  said 
rectory,  or  his  lessee  or  &rmer  for  the  time  being  to  come  upon 
the  said  lands,  and  in  a  convenient  time  there  to  cut  the  said 
binds  of  the  said  tithe-hbps  so  set  out  as  aforesaid,  and  to  pick 
the  said  tithe- hops  and  carry  away  tlie  simie ;    That  from  the 
time  when  the  occupiers  used  to  set  out  their  tithe  in  manner 
aforesaid,  till  the  year  1795,  when  the  Defendant  became 
&rmer  thereof  (being  a  period  of  100  years),  the  tithe  of  hops 
was  compounded  for  throughout  the  parish  at  the  rate  of  20s.  by 
the  acre;  That  the  Defendant  is  entitled  to  tithe  of  hops  of  the 
close  in  question,  bein^  field  land ;  That  in  the  said  year  1795 
the  said  hops  so  then  growing  in  the  said  dose  were  planted  in 
unequal  rows;  That  on  the  17th  day  of  August  1795  the  Plain- 
tiff gave  the  Defendant  a  notice  that  he  was  about  to  set  out  the 
tithe  in  kind :  That  in  consequence  of  a  notice  from  the  De- 
fendant that  he  would  take  his  tithe  in  kind,  the  .tithe  thereof 
was  set  out  accordingly  in  the  said  close  called  Round  Close^ 
by  every  tenth  hill,  leaving  the  binds  uncut,  and  the  tithe 
marked  with  a  hole  dug  in  the  ground,  and  was  fairly  set 
out,  and  all  the  hills  not  bearing  hops  passed  over  and  not 
counted;  That  on  the  2d  day  of  September  following  the  Plaintiff 
gave  the  Defendant  notice  in  writing  that  the  tithe  in  question 
was  so  set  out ;   That  on  the  20th  day  of  October  following 
the  Plaintiff  gave  a  notice  in  writing  to  the  Defendant  to  take 
away  the  said  tithe  so  set  out  as  aforesaid ;  That  the  Defend- 
ant did  not  take  the  same  away,  but  hR,  the  tithe  so  set  out 

standing 
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1800.        standing  with  the  binds  uncut,  encumbering  the  PlaintiflPs  huids 

^       for  the  space  of  time  in  the  said  declaration  mentfoned ;  That 

^°^        tithe  of  hops  may  be  fairly  set  out  by  the  tenth  hill ;  That  such 
Halskt  ;       setting  out  is  the  most  convenient  mode  and  least  liable  to  fraud 
and  the  general  manner  of  manuring  hop  grounds  is  to  spread 
the  manure  over  the  whole  ground,  for  many  hills  will  be  weak 
and  many  will  die,  and  it  is  impossible  to  foresee  which;  That 
hops  will  sometimes  intermingle  on  poles  on  the  same  hill,  but 
seldom  between  one  hill  and  another,  and  where  they  hiq^pen 
to  do  so  they  are  easily  separated,  and  without  any  mischief  or 
injury  thereto ;  That  the  manner  of  picking  hops  in  the  parish 
of  Famham  is  not  to  pick  them  into  measures  of  a  bushel  each, 
but  they  are  [Sicked  in  the  first  instance  into  three  sorts,  called 
the  bright,  the  middling,  and  the  brown,  of  different  qualities 
and  values,  which  three  sorts  grow  upon  the  same  bind ;  vix. 
the  bright  are  the  finest  and  best,  the  middling  the  next  best, 
and  the  brown  of  inferior  quality;  the  differencetn  value  between 
the  bright  and  the  brown  is  in  the  proportion  of  7L  10s.  for  the 
bright,  and  3/.  35.  for  the  brown  j>^  hundred  weight;  the  hops 
are  thus  divided  into  three  sorts  in  the  first  picking  firom  the 
binds  into  three  different  bags  or  baskets  at  the  same  time,  each 
containing  upon  an  average  eight  or  ten  bushels,  and  their  re- 
spective contents  are  denoted  by  small  round  black  specks  or 
streaks  made  on  the  sides  thefeof,  at  different  distances ;  but 
the  bags  or  baskets  are  not  all  of  the  same  measure;  That  the 
pickers  pick  in  families,  as  it  is  called;   viz,  in  parties,  in  ud« 
equal  numbers;  some  of  which  families  pick  much  quicker  than 
others,  but  all  cease  picking  at  the  same  time,  either  on  account 
of  the  approaching  rain,  which  would  soon  spoil  the  hops  when 
picked,  or  at  meal  times;  That  the  average  price  of  picking  to 
be  paid  by  the  planter  is  two-pence  ^^  bushel  to  each  fainily  ef 
pickers,  separately  and  distinct  from  the  others ;  That  hops, 
in  the  parish  of  Famham,  are  never  measured,  the  pickers 
being  paid  according  to  the  quantity  denoted  by  the  specks  or 
streaks  aforesaid :  but  when  the  bags  are  full,  or  at  the  re- 
spective times  of  giving  over  work,  the  hops  that  are  picked 
are  immediately  turned  over  from  the  bags  into  a  surplice  or 
sheet,  and  carried  from,  the  ground  to  the  oast  to  be  dried; 
that  it  would  be  extremely  prejudicial  to  measure  them  after 
picking,  because  it  would  render  it  inconvenient  to  pick  them 
into  three  sorts,  as  aforesaid,  and  in  such  case  it  would  employ 
the  pickers  an  hour  and  an  half  extra,  the  flower  of  the  hops 

would 
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'  would  be  bfuised,  abd  the  bright  hops  turned  to  brown,  to  the       1800. 
great  injury  of  the  planter  as  well  as  the  tithe  owner  himself;      ■■ 
whereas  by  setting  out  the  tithe  by  the  hill,  with  binds  uncut,        Khiom 
in  the  manner  above  mentioned,  the  tithe*  owner,  as  well  as  the       HAurr; 

-planter,  may  pick  his  hops  into  three  sorts,  as  aforesaid,  at  his 
own  convenient  time,  and  enjoy  all  the  other  conveniencies 
above  enumerated,  as  well  as  be  enabled  to  take  a  tithe  of  the 
binds,  togodk^^th  the  hops  at  the  time  of  picking.  It  also 
appearad'upon  tBet^ftding  of  the  answer  of  the  Plaintiff  in  error 
to  a  bUl*filed  iagainst  him  by  the  Defendant  in  error  in  th^ 
court  of  Chancsery,  that  the  Plaintiff  in  error  had  admitted^ 
that  he  believed  It  might  be  true  that  the  introduction  and  first 
cultivation  of  hops  in  the  said  parish  of  Famham  and  elsewhere 
in  this  kingdom,  were  with  reference  to  what  is  termed  the  legal 
time  of  memory,  modern,  and  within  the  time  of  memory." 

Judgment  having  been  given  in  the  Kin^s  Bench  for  the  De- 
fendant, in  pursuance  of  the  verdict  (a),  the  Plaintiff  brought 

:his  writ  of  error,  and  having  annexed  the  bill  of  exceptions  to 
the  record,  and  assigned  the  common  errors,  submitted  that  the 
judgment  below  was  erroneous,  and  that  a  venirefacias  de  novo 
should  be  awarded,  for  the  following  among  other  Reasons: 

1.  Although  the  common  law  does  in  general  prescribe  that 
there  should  be  an  uniform  mode  of  setting  out  tithe,  where  no 
particular  mode  of  setting  out  is  established  by  custom,  yet  the 
custom  of  a  particular  place  may  authorize  or  require  a  different 
mode  from  that  in  general  prescribed  by  the  common  law,  if 
such  custom  be  in  itself  reasonable.  And  it  has  never  yet  been 
decided,  that  the  mode  of  setting  out  tithe  of  hops  by  the  tenth 
measure,  as  contended  for  bjK^the  Defendant  in  error,  is  the 
only  legal  mode  of  setting  out  such  tithe,  nor  is  the  particular 
mode  contended  for  by  the  Plaintiff  in  error  unreasonable. 

2.  It  has  been  determined,  that  the  tenth  land  of  grain  may 
be  set  out  standing  for  the  tithe  of  grain,  Stehbs  v.  Goodluckj 
Moor^  913.;  and  in  Hide  v.  EUis^  Hob.  250.,  it  is  stated,  as 
coming  from  the  Court,  that  in  many  places  they  set  out  the 
tenth  acre  of  wood  standing,  and  so  of  grass. 

3-  The  evidence  in  the  former  cause  of  Chitty  v.  Reeves  (i), 

and 

(a)  This  verdict  was  found  upon  a  se-    law,  awarded  a  new  tritL    For  the  argu- 
cond  trial ;  a  verdict  had  before  been  givei)    ments  of  Counsel  and  opinion  of  the  Court 
for  the  Plaintifil  and  the  C«urt  of  King*i    upon  that  occasion,  see  7  T,  R,  86. 
.  Bench  thinking  that  verdict  contrary  to        (6)  Upon  the  former  trial  copies  of  the 

proceedings 
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iSOO.  and  in  tb^  litigation  between  the  present  parties,  is  UEdfonn  to 
■  shew,  that  in  tlie  parish  of  Farnham  the  tithe  of  hops,  wben^et 

^^"^*'  out,  was  set  out  by  the  tenth  row,  if  equal,  or  else  the  tenth 
hilL  How  long  th&t  custom  or  usage  had  actually  prevailed, 
k  is  not  now  possible  to  make  out ;  but  if  it  was  not  an  imme- 
morial custom  (which  is  not  so  devoid  of  foundation  as  has  been 
generally  supposed),  it  might  at  least  have  had  its  coounence- 
ment  at  a  time  when  it  was  competent  to  the  rector  and  vicar, 
wkh  the  consent  of  the  patron  and  ordinary,  to  make  a  binding 
agreement  that  the  tithe  should  be  set  out  in  the  way  it  has 
been.  It  was  on  supposition  of  some  agreement  so  made,  ac- 
companied with  the  usage,  that  the  court  of  Exchequer^  in  die 
suit  instituted  some  time  since  by  the  vicar,  claiming  the  tithe 
of  h(^  planted  in  fields,  adjudged  the  tithe  of  hops  to  bdong  to 
the  rector,  though  the  vicar  took  those  in  the  rest  of  the  parid. 

4.  The  evidence  adduced  by  the  Plaintiff  in  error  proves  two 
essential  things:  firsts  That  the  tithe  of  hops  may  be  set  out 
fairly  by  the  tatith  row  or  hill;  and,  secondly,  that  the  obliging 
the  occiqpiei^s  <^  lands  in  Famham  (where  hops  are,  in  th«  {uck- 
ing  of  UieBi,  managed  in  a  peculiar  manner^)  to  set  out  the 
tithe  of  the  hops  by  measure  would  be  difficult,  attended  with 
additional  expense  and  great  delay,  and  very  injurious  to  the 
hops  themselves,  and  materially  affect  their  prices  when  sold 

5.  The  prior  cases  of  Gee  v.  Perch  (a).  Bliss  v«  Chandler  (b)j 
jokI  Wakon  v.  Tyers  (c),  were  totally  different  firom  the  pre- 
sent^ aod  the  defences  were  in  them  all  so  unfounded,  and  the 
manner  in  which  the  Defendants  themselves  had  before  setoat 
their  tithes  was  such,  that  the  Court  could  not  do  otherwise 
than  decree  an  account  of  the  tithes  as  having  been  subtracted; 
and  no  one  of  the  cases  made  it  necessary  (or  the  Court  to  de- 
clare, that,  by  law,  hops  were  to  be  picked  befi^re  the  tidies 
were  set  out 

J.  Mansfi£u>. 
WiuLiAM  AnAif. 
The  Defendant  in  error  submitted,  that  the  directions  of 
the  Judge  were  right  and  according  to  law,  and  that  the  ver- 
dict imd  judgment  ought  to  be  afiirmed  for  die  fbUowing 
amongst  other  Reasons: 

gproceedings  in  this  cause,  together  with         (a)  Fm.  Ahr.  ZHimes,  T  pL  S.  in  mu- 
the   decree  of  the   Court  of  Exchequer    gin.     See  also  7  T,  R,  90.  in  nods, 
thereon,  were  read.     For  the  substance  of        (6)  See  Vin,  Abr.  and  1  T.ILtibi  tupr^ 
the  proceedings  and  decree,  see  7   T,  R,    also  Bum,  Ecdes,  Law,  Hthea,  tecL  7. 
87.  (c)  Buruy  Ecdes,  Law,  uJbi  tupr^  and 

6  Browih  P.  a  99. 

1.  That 
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'-   I,  TImt  the  oommon  law  rale  for  setting  out  the  tithe  of  bopsy        1800. 

in  many  instances,  hath  been  determined,  and  more  recently  after       

theiiio6t8olemnai*gument,hath  beenadjudged,  and  is  now  clearly  \!^^ 

settled,  that  the  Uthe  shall  be  set  out  by  measure,  after  the  hops       ^^f^* 
Bate  picked  from  the  bind  or  stoni ;  for  that  hops  are  not  tithe- 
Me  mitil  after  they  arl3  picked,  at  which  time,  but  not  before, 
the  tenth  part  is  sererable  from  the  other  nine  parts. 

-£•  To  the  validity  both  of  a  modus  decimandi  being  a  compen* 
aation  which  must  have  originated  prior  to  the  time  of  legal 
memory,  and  also  of  a  composition  real  being  a  compensation 
whidi  may  have  originated  since  that  sera^  but  not  after  the 
restraining  statutes  passed  in  the  reign  of  Queen  Elizabeth^  a 
consideration  or  fuidpro  quo  is  indispensably  necessary*  A  com* 
pensation,  be  it  either  ancient  or  modern,  whereby  part  of  the 
thing  is  given  in  lien  of  the  whole,  or  whereby  a  thing  is  given  in 
a  less  perfect  state  than  the  law  enjoins  it  to  be  given,  unless 
Something  be  .added  to  make  it  equal  to  the  value  of  the  real 
lithe,  carries  internal  evidence  to  destroy  itself  and  is  considered 
as  being  rank,  and  therefore  void.  The  compensation  here  con- 
tended for  by  the  Plaintiff  in  error,  whether  commencing  in 
ancient  or  modem  times,  whereby  nothing  more  than  the  tenth 
part  of  the  hops  before  picking  is  to  be  given,  without  adding 
any  thing  to  make  it  equal  to  the  greatly  advanced  value  of  the 
real  tithe,  which  the  law  enjoins,  shall  be  set  out  after  picking, 
or  for  the  considerable  costs  the  occupier  incurs  in  bringing 
the  article  into  the  more  perfect  state,  and  to  the  benefit  of 
which  the  tithe-owner  is  by  law  entitled  clear  of  all  expense, 
most  hejelo  de  sf,  and  as  being  rank  is  void. 

S.  A  custom  must  be  presumed  to  be  as  (4d  as  the  time  of 
legal  memory ;  and,  when  that  presumption  i»  refuted  by  any 
circumstance  that  shews  it  could  not  have  existed  during  the 
whole  of  that  period,  the  custom  is  destroyed.  No  mode  of 
tithing  hops  can  have  existed  from  the  time  of  legal  memory, 
because  the  cultivation  of  hc^  within  the  kingdom  is  of  a  date 
long  subsequent  to  it,  and  of  this  all  the  courts  of  fVestmnsUr 
Hall  have  taken  judicial  notice,  and  in  consequence  have  uni- 
formly decided  against  all  customs  that  ever  have  been  attempt- 
ed to  be  set  up  relative  to  the  tithing  of  bops. 

4.  The  mode  of  tithing  contended  for  by  the  Plaintiff  in  error 
cannot  be  supported  as  a  local  custom  peculiar  to  the  parish  of 
Famham;  because,  besides  the  evidence  which  thereccH-dsof  the 
judgments  of  conrtsof  law  furnish  against  its  antiquity  generally 
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1800.         throughout  the  kingdom,  it  is  stated  on  the  bill  of  exceptions 

that  the  introduction  and  first  cultivation  of  hops  within  the 

w*°"       parish  and  rectory  of  Famham  is  with  reference  to  the  time  of 
Halskt;       legal  memory,  modern,  and  within  the  time  of  memory. 
*"<>»'•  5,  Notwithstanding  the  evidence  adduced  by  the  Plaintiff  in 

error,  these  facts  cannot  be  denied  —  that  the  hops  on  different 
hills,  as  well  as  in  different  rows,  are  so  unequal  both  in  quantity 
and  quality,  that  the  tenth  of  either  of  them  bears  no  proportion 
to  the  tenth  of  the  whole  produce ;  that  tithing  by  the  hill  or 
row  is  liable  to  great  frauds ;  that  taking  the  tithe  by  eitlier  of 
these  modes  would  in  all  cases  be  very  inconvenient  and  in  many 
quite  impracticable ;  whilst,  on  the  other  hand,  the  faimeSs, 
convenience  and  justice  of  setting  out  the  tiihe  by  measure,  after 
picking,  in  experience  have  been  so  fully  proved,  as  to  render 
this  mode  of  tithing  part  of  the  common  law  of  the  land. 

6.  A  custom  to  set  out  the  tithe  by  the  tenth  row,  if  equal,  or 
by  the  tenth  hill,  if  unequal,  ought  not  to  have  been  permitted 
to  be  proved  in  this  cause ;  because  the  Plaintiff  in  error  has 
not,  in  his  declaration,  stated,  that  there  was  any  such  custom, 
or  that  he  had  set  out  his  tithes,  which  are  tlie  subject  of  his 
complaint,  according  to  any  such  custom,  and  therefore  the 
existence  of  such  custom  could  have  no  relation  to  the  matter 
in  issue  between  the  parties. 

John  Scott. 
Wm.  G  arrow. 

This  case  was  argued  on  February  the  25th  and  27th,  by 
Mansfield  and  Adam  for  the  Plaintifls  in  error,  and  by  the 
Attorney  General  (a)  and  Hall  for  the  Defendant  in  error. 
After  the  argument,  theijuestion  put  to  the  Judges  was :  Whe- 
ther upon  the  matter  set  forth  in  the  bill  of  exceptions,  the 
direction  to  be  given  to  the  Jury  ought  to  have  been,  to  find 
for  the  Plaintiff  or  for  the  Defendant  ? 

The  Judges  desired  time  to  consider  of  their  opinions;  and  on 
two  subsequent  days  delivered  them  seriatim^  there  being  a  dif- 
ference upon  the  Bench.  Rooke^  J.,  was  of  opinion,  that  the 
direction  ought  to  have  been  in  favour  of  the  Plaintiff;  and 
Chambre^  Baron,  LeBlanCj  J.,  Lawrence,  J.,  Thompson,  B.,  Grose, 
J.,  Heath,  J.,  and  Macdonald,  Ch.  B.,  held  that  it  was  rightly 
given  in  favour  of  the  Defendant 

RooKB,  J.  —  The  question  proposed  by  Your  Lordships  is, 
Whether,  upon  the  matters  set  forth  in  Uie  bill  of  exceptions, 

(«)  Sir  John  Mit/hrd. 
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the  direction  to  be  given  to  the  Jury  ought  to  have  been,  to         18o6« 
find  for  the  PiaintiflFor  for  the  Defendant?  

According  to  my  view  of  this  case,  the  answer  to  this  question        Khiow 
must  depend  on  the  opinion  the  Jury  would  have  formed  as  to       Haubt;' 
the  facts  here  stated. — If  the  Jury  were  satisfied  that  the  facts 
stated  in  the  billof  exceptions  weresufiiciently  proved,  my  opinion 
is,  that  they  ought  to  have  found  a  verdict  for  the  PiaintiiF. 

Though  I  am  so  unfortunate  as  to  differ  from  the  Lord  Chief 
Baron  and  all  my  brethren  on  this  question,  yet  I  flatter  myself 
that  we  do  not  materially  differ  as  to  first  principles,  but  rather  as 
to  the  application  of  them.  I  agree  that,  where  no  practice  has 
prevailed  to  the  contrary,  the  general  law  of  tithing  hops  is  by 
the  measure;  that  a  strict  legalcustom  must  be  immemorial ;  that 
according  to  the  doctrine  iaid  down  in  our  books,  hops  are  of 
modem  cultivation,  as  an  article  of  husbandry,  and  cannot  be 
the  subject  of  a  strict  legal  custom.     But,  I  think, 

1  St,  That  the  general  law  of  tithing  hops  has  been  established 
with  a  cautious  regard  to  the  usage  of  such  particular  parishes 
wherein  a  reasonable  and  convenient  usage  has  obtained. 

2dly,  That  such  restriction  on  the  general  law  is  not  illegal, 
nor  contrary  to  the  principles  of  tithe-law. 

Sdly,  That  the  usage  set  up  by  this  parish  oi  Famham  may 
be  supported  without  violating  any  legal  principle. 

1.  As  to  the  general  law  of  tithing  hops. 

The  wild  hop  is  probably  an  indigenous  plant :  but  though  in- 
digenous, yet  if  it  first  became  an  article  of  cultivation  within 
time  of  legal  memory,  it  seems  agreed,  that  no  customary  usage 
as  to  tithing  it  can  be  supported  against  the  general  rule  of  law. 
In  the  case  oi  Crouch  v.  Risden  (as  reported,  in  1  iSi£^.  443.)  the 
Court  deny  that  there  can  be  a  modus^  by  way  of  prescription,  to 
pay  so  much  for  tithe-hops,  and  say,  they  will  take  notice  that 
hops  are  not  so  ancient,  but  were  used  in  beer  only  of  late  times, 
notwithstanding  the  records  cited  by  Lord  Coke  to  the  contrary. 
In  justice  to  Lord  Coke's  memory  it  should  be  observed,  that  the 
passage  alluded  to  in  Lord  Cokeys  work  is  misrepresented  by  the 
reporter.  Lord  Coke  cites  12  Ed,  4.  c.  8.  as  to  those  who  had 
purchased  licences  patent  to  be  correctors  of  ale,  beer,  wine,  Src; 
and  has  thi$  note  in  the  margin  of  the  4  Inst.  262.  *^  NotUy  By 
this  appeared)  that  beer  is  not  of  such  late  time  as  some  sup- 
pose. See  also  Rot.  Pari.  4  H.  4.  No.  53.  Beer  and  ale  men- 
tioned to  be  then  in  Calice.     Beer  is  a  Saxon  word.  Bier ;  and 
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1 80Q.  ^  Beer  is  within  the  word  Cervisia  in  the  ancietfit  statutes.  For  it 
is  but  as  the  putting  a  new  button  to  an  old  coat,  vik  hops  10 
malt  and  ?rater,  to  make  it  continue  the  longer."  According 
to  this  passage,  the  putting  hops  to  beer  was  considered  by  Lord 
Coke  as  of  modem  practice  in  his  time :  whereas  the  reporter 
represents  htm  as  sa3ring  the  contrary.  The  same  case  (OidiicAT* 
Misden)  breported  1  Fentr.  61  •  and  the  reporter  makes  tfaeCourt 
say,  ^^  there  could benosuch  composition  time  outof  mind;  hops 
not  being  known  in  j&figian^tiH  Queen  Elizabeik's  time;  far  theo 
they  were  first  brought  outof  iio^mf;  though  beer  is  mentioned 
in  a  Stat,  of  if.  4."  This  account  of  the  introduction  of  hops  is 
certainly  inaccurate,  for  we  find,  that  hops  were  known  befort 
1562 ;  for  they  had  attracted  the  notice  and  encouragement  of 
the  legislature  at  that  time,  as  appears  by  5  4*  ^  ^^  ^  ^*  ^* 

We  have  then  theauthority  of  Lord  CokCf  that  the  use  of  hops 
in  beer  is  of  modem  intiroducticm  :  and  supported  by  the  autho* 
rityof  this  passage  in  4  Inst.<,  and  of  these  very  inaccurate  reports 
of  the  caseof  CrourA  v.  Risden^  the  modern  authorities  uniformly 
consider  it  as  settled,  that  hops  were  first  cultivated  within  timeoi' 
l^al  memory,  and  that  they  cannot  be  the  subject  ofimmemorial 
custom.  Yet  I  cannot  but  observe,  that  as  the  hop  is  probably 
indigenous,  and  as  (if  the  reporters  are  correct)  the  Court  were 
certainly  not  aware  how  long  the  hop  had  been  an  article  of  cal- 
tivation,  the  judicial  notice  which  they  took  of  its  modem  in- 
troduction seems  to  have  a  slight  foundation.  To  ascertain 
satis&ctorily  the  law  as  to  tithing  hops,  it  may  not  be  amiss  to 
state,  in  historical  order,  the  several  cases  which  are  reported  on 
this  sutgect.  The  earliest  case  we  have  in  our  books,  respecting 
hops,  is  cited  in  HuHon^  78^  it  was  S  Jac.  1.  between  Pofyntm^ 
Knt,  and  another.  The  question  was  as  to  the  nature  of  the 
tithe,  and  adjudged  to  be  a  great  tithe:  but  as  for  hops  in  gaident 
and  orchards,  they  were  ac^udged  to  the  vicar  as  miituto  dednut. 
In  Hil.  14  Jac.  1.  B.  R.  (1616),  it  was  said  by  Hitchamy  Serjt, 
and  agreed  by  Jifbcm/a^ru^(whowas  then  Ch.  Justice),  that  aman 
may  set  forth  atenth  part  of  hops  for  tithes,  before  they  are  driedf 
I  R.  Abr.  644.  tit  Dismes  {Y)fpL  3.  between  BarAamuid  Goose. 
FromtbisdiciumofSer}t.Hitckam^asto  setting  forth  thetithebe* 
forethey  aredried,  it  seemspretty  clear,  that  the  setting  forth  the 
tithe  by  measure  was  practised  in  some  countries  at  that  time; 
though  we  know  not  how  generally.  But,  on  the  other  hand, 
if  the  law  of  tithing  hops  by  the  tenth  measure  after  pickingwas 
the  general  rule  from  the  time  they  were  first  cultivated,  itseems 
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diSciiU  to  say  by  what  analogy  the  tithe  of  the  mere  flower  of       )90(X 
the  bops  was  ever  considered  as  a  great  tithe. 

Hops  were  an  article  of  general  cultivation  before  the  reign  ^^ 

of  Ckir.  1.;  for  in  the  case  of  Uvedale  v.  Tindallj  Htdton^  77.  1  f^^^* 
Car.  \.  the  Court  say,  «In  some  countries  a  gi'eat  part  of  the  ^^^f^^ 
land  within  the  parish  is  sown  wilh  hemp  or  bw^ps."  In  1699, 
4  Car.  \.  Trin.  B.  C.  Aljrey  v.  Mills,  the  Court  held  that  where 
there  was  a  modus  for  a  garden,  hops  growing  in  a  garden 
were  within  the  modus,  provided  that  they  did  not  grow  in  any 
additicm  to  the  garden.  From  these  cases  we  may  safely  infor 
that  hops  were  an  article  of  general  cultivation  so  early  as  4 
Car.  1.  and  that  there  had  been  several  litigations  as  to  thenar* 
ture  of  the  tithe,  whether  great  or  small,  and  as  to  the  claiming 
of  a  modus  decimandi.  In  the  case  of  Legardy.  Eleock  (1666), 
PastA.  18.  Car.  2.  B.  IL-on  a  question  as  to  the  mode  of  set^ 
ting  forth  tithe  of  com  the  Court  say  (according  to  the  report 
of  S  KebUj  36. )« that  the  custom  o(  England  is,  to  set  forth  io 
sheaves,  but  each  county  hath  several  ways,  as  of  hops,  which 
by  Keeling  (then  Ch.  J.  ciB.  R.)  is  a  small  tithe,  and  payable 
by  the  pole.  What  Lord  Ch.  J.  Keeling  is  here  reported  to 
have  said  as  to  the  nature  of  the  tithe,  is  now  considered  as  law; 
for  notwithstanding  the  case  cited  in  Hutton,  78.  hops  are  now 
held  to  be  a  small  tithe :  according  to  the  report  of  the  same 
case,  1  Sid,  283,  under  the  name  ^Ledger  v.  Langley,  Thn^'* 
den^  J^  said,  that  it  has  been  questioned,  and  is  not  now  known 
how  the  tithe  of  hops  shall  be  set  out,  sdL  by  the  tenth  pole  or 
by  measure.  And  in  the  case  of  Crouch  v.  Eisdenj  HiL  21  ^ 
2S  Car.  2.  B.  R.  (1670),  1  Sid.  443.  the  reporter  adds,  note 
fer  Tinfsden,  J.  (who  lived  in  Kent);  It  is  a  question  at  this 
day  bow  hops  should  be  tithed,  Whether  by  the  hill,  or  by  the 
pole,  or  by  the  bushel  ?  I  have  been  the  more  particular  in 
deducing  the  cases  dius  in  chronological  order,  because  I  think 
it  must  appear  clearly  from  them,  diat  from  the  first  cultiva* 
tion  of  hops,  which  was  before  A.D.  1551,  till  after  1670^  a 
period  of  above  120  years,  though  hops  had  for  a.  long  course 
of  time  been  an  article  of  general  cnltivation,  no  certain  mode 
of  setting  forth  the  tithe  of  them  had  been  established ;  oonse* 
qoentiy,  we  may  presome  that  different  modes  prevailed  in  di£* 
ierent  parishes,  and  perhaps  in  diffisrent  parts  of  the  same  par- 
rish,  and  some  particular  modes  migfat  have  prevailed  in  par- 
ticoiar  places  for  a  very  long  course  of  time,  evcB  from  the  first 
cultivation  of  ^  hop.  The  tithe  owner  received  his  tenth  and 
bad  a  right  to  his  tithe  in  kind ;  no  modmdedwymdi  was  allow-r 
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ed ;  but  as  to  the  modus  exponendi  or  mode  of  setting  it  fortli, 
various  practices  prevailed.  This  distinction  between  the  mo- 
dtis  decimandi  and  the  modus  exponendi^  was  taken  by  LindJ^y, 
who  was  counsel  against  the  prohibition  in  the  case  of  Ledger 
V.  Langley,  and  seems  to  me  to  be  a  sound  distinction.  In 
Hob,  107.  JJllson  v.  The  Bishop  qfCarlisley  13  Jac.  on  a  ques- 
tion, Whether  a  custom  was  good  to  tithe  wool  truly  without 
view  of  the  parson  ?  Lord  Hobart  holds  it  bad,  and  says, 
*•  The  law  provides  that  you  have  your  right,  and  therefore 
that  your  means  be  such  as  is  likely  to  produce  it."  Here  is  a 
distinction  between  the  right  and  the  means  whereby  that  right 
may  be  obtained ;  i.  e.  between  the  right  to  the  tenth  and  the 
means  whereby  that  tenth  may  be  ascertained  and  set  forth. 
And  the  doctrine  laid  down  by  the  Court  in  the  case  of  Hyde 
V.  Ellis  is  to  the  same  efif'ect;  that  tithe  naturally  is  but  die 
tenth  of  the  revenue  of  my  ground,  not  of  my  labour  and  in- 
dustry, where  it  may  be  divided.  If,  therefore,  a  mode  could 
be  devised  by  which  the  tithe  owner  may  receive  the  tenth  of 
the  produce  of  the  hop  grounds,  and  the  same  may  be  conve- 
niently set  forth,  I  feel  no  absolute  necessity  for  requiring  the 
farmer  to  set  it  forth  by  measure.  The  modus  exponendi  may 
vary,  provided  the  tenth  b  received  in  kind. 

The  law  of  tithing  hops  being  thus  unsettled  till  so  late  a  pe- 
riod, let  us  see  when  the  law  was  settled,  and  what  law  was  set- 
ded  on  the  subject.  From  the  diclnm  oi'  Hiicham,  Serjt.,  1616, 
till  the  case  of  Chilly  v.  Reeve^  1 687, 1  am  not  aware  of  any  de- 
cision or  even  of  any  dictum  in  our  books,  which  ascertains  or 
even  suggests  how  the  manner  of  setung  forth  this  tithe  is  set- 
tled. That  case  states  how  the  law  was  settled,  and  is  cited  by 
Mr.  Ward  in  the  case  o£ Bake v,  SpiackUng^  Scacc.  1717  (fitm- 
bury^  20.),  as  having  settled  the  law  on  the  subject;  viz,  that 
tithe«  of  hops  are  not  to  be  paid  till  after  they  are  picked  and 
before  they  are  dried,  every  tenth  measure.  Bunbury^  in  a 
note  says,  that  the  tithing  of  hops  was  settled  in  the  case  of 
Bliss  V.  Chandler^  1720.;  but  in  this  he  is  inaccurate;  for  in 
reading  the  decree  in  Chilly  v.  Reeve^  no  one  can  doubt  that 
the  general  law  was  there  ascertained,  and  that  subsequent  cases 
have  only  served  to  confirm  the  law  there  settled,  without  im- 
peaching any  thing  there  laid  down ;  nor  has  that  case  ever 
been  impeached  till  the  present  difficulty  was  started.  It  seems, 
therefore,  of  great  importance  to  the  decision  of  the  present 
^question,  to  examine  accurately  what  was  the  law  laid  down  by 
the  Court  of  Exch^juer  in  that  case.    Hie  Court  were  folly 
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apprised  of  the  terms  of  tliis  custom,  of  the  mischiefs  of  cutting        1800. 

the  binds,  and  not  tithing  by  measure  after  picking,  and  that      

by  the  law  of  the  laud,  tithe  hops  ought  to  be  paid  in  kind;  viz,  ^f  "* 
ihe  ienth  part  of  the  vokole  after  picking :  yet  the  Court  declares  Hamkt  ; 
in  favour  of  the  usage,  and  makes  a  decree  to  the  following  e&  ***  ^™'* 
feet:  "It  fully  apptifhring  to  the  Court  that  the  custom  usage 
or  practice  of  paying  tithe  hops  in  the  parish  of  Famham  for 
above  60  years  past  huth  been  that  the  impropriator  hath  had 
the  tenth  TOW  when  e(]ual,  or  else  the  tenth  hill,  that  the  same 
hath  been  left  standing  with  the  hop  binds  uncut,  thai  the  im- 
propriator hath  always  had  convenient  time  to  come  and  cut 
the  binds,  and  to  pick  the  hops  on  the  ground ;  the  Court  was 
of  opinion  and  declared  the  said  custom,  usage  and  practice  to 
be  reasonable  and  fitting  to  be  observed,  and  the  Court  declared 
that  in  case  there  icas  not  any  such  usagey  the  tithe  of  hops  ought 
to  be  paid  in  kind,  viz.  the  tenth  part  of  the  whoje  after  picking." 
Thus  in  the  very  fii*st  case  in  which  we  have  any  account  that 
the  law  of  tithing  hops  is  settled,  we  have  also  an  account  of  an 
usage  allowed  to  stand  against  it.  Words  cannot  express  more 
plainly  that  according  to  the  opinion  of  the  Court  of  Exchequer^ 
an  usage  or  practice  if  convenient  and  fitting  to  be  observed, 
ought  to  be  established  against  the  common  law  right  which 
was  now  declared  to  be,  by  the  tenth  of  the  whole  after  pick- 
ing. It  was  objected  in  the  argument  that  this  usage  was  set 
up  by  the  executor  of  a  lessee  for  a  short  term,  who  could  not 
bind  the  right  of  his  landlord ;  but  let  the  usage  be  set  up  by 
whom  it  might,  it  was  disputed  by  the  occupier ;  and  if  the 
Court  had  thought  that  no  usage  could  stand  against  the  gene- 
ral law  of  titliing  hops  as  it  was  then  held  to  have  been  settled, 
they  were  bound  to  have  declared  against  the  usages 

When  the  law  was  settled,  we  do  not  precisely  know,  but 
this  case  declared  that  it  was  settled,  and  how  it  was  settled. 
With  respect  to  the  modus  exponendi  thus  established,  I  can- 
not but  make  this  observation,  that  it  seems  to  have  been 
adopted  on  a  principle  of  convenience  only;  for  itpertainly  is 
not  a  regular  legitimate  mode  of  tithing ;  it  gives  the  tithe 
owner  the  flower  of  the  hop  only,  and  it  withholds  from  him 
the  stalk ;  though  according  to  the  course  of  husbandry  as  to 
bops,  the  bind  is  first  severed,  and  then  the  hop  is  picked.  By 
a  sort  of  compromise  for  convenience  sake,  it  takes  from  him 
the  stalk,  to  which  he  has  a  sort  of  legitimate  right  firom 
the  moment  of  severance,  and  gives  him  the  benefit  of  the 
planter's  labour  and  expense  in  picking,  to  which,  according 

to 
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1800.        to  the  principle  laid  down  in  Hob.  260.  he  has  no  right  at 

aU. 

^^''***  I  am  aware  that,  since  the  hop  has  been  dedded  to  be  a  small 

VLkuaar ;       tithe,  attempts  haye  been  made  to  put  it,  by  analogy,  on  the  same 
^  '"^       footing  as  the  tithe  of  fruit.  Hie  bind  is  likened  to  the  branch  of 
a  fruit  tree;  and  it  is  said,  that  the  parson  is  only  entitled  to  the 
fruit,  and  that  as  the  farmer  may  not  pluck  off  a  bough  and  give 
it  to  the  parson  and  bid  him  gather  the  fruit,  so  neither  ought 
the  farmer  to  cut  the  bind  and  leave  the  parson  to  pluck  the  hop. 
*— This  may  be  similitude;  forthere  are  somefainttraitsof  resem- 
blenoe,  but  it  certainly  is  not  analogy ;  because  it  is  defective 
as  to  the  9iain  circumstance,  the  common  course  of  hn^Muidry. 
The  constant  course  of  husbandry  is  to  sever  the  bind ;  but 
by  no  course  of  husbandry  is  it  usual  to  cut  the  branches  off 
the  fruit  trees.     Should  a  &rmer  cut  his  binds  and  refuse  to 
pick  his  hops,  I  think  it  probable  that  our  courts  of  law  would 
hold  this  to  be  so  far  a  severance  as  to  entitle  the  tithe-owner 
to  something,  if  he  thought  it  worth  his  while  to  claim  it;  or 
should  it  happen  that,  by  any  course  of  husbandry,  the  binds 
were  severed  on  one  day  and  not  picked  till  the  next,  and  shookl 
the  tithe-owner  die  in  the  intermediate  time^  I  think  it  probable 
our  courts  would  consider  this  as  a  severance,  and  give  the 
tithe  to  the  executor,  because  tke  severance  is  aceording4o  tiie 
course  of  husbandry.  In  short,  I  consider  this  modus  exponendi  as 
peculiar,  as  not  reconcileable  by  analogy  to  any  prior  mode  of 
setting  forth,  as  founded  solely  on  the  peculiar  nature  of  the  sub* 
ject^matter,  and  as  settled  on  a  principle  of  convenienoe  only; 
andif  the  Courtof£vc^9u^,  proceeding  upon  this  principle, has 
also  held,  that  where  a  convenient  usage  has  long  prevailed  in  a 
particular  parish,  it  shall  be  established  ligainst  the  general  prin- 
ciple of  convenience^  where  no  usage  is  set  up :  I  do  not  feel  my- 
s^warranted,  or  disposed  to  say,  that  the  Court  has  done  wrong. 
I  consider  the  Court  of  Exchequer  rs  proceeding  with  great  and 
kttdable  caution  in  settling  this  point  of  law,  aware  of  the  great 
length  of  time  during  which  the  law  had  been  unsettled,  and 
aware  of  the  possibility  that-particular  practices  might  have  pr^ 
vailed  in  particular  parishes,  which  were  reasonable  and  fitting 
to  beobserved;  and  having  one  instance  of  that  kind  before  them 
they  dedare  that  such  usage  ought  tobe  observed,  but  that  where 
there  is  no  such  usage  the  general  rule  must  prevail.     Since 
the  case  of  Chitty  v.  Iteeve^  this  point  has  never  come  directly 
inquestion  till  the  presentcase.  Several  cases  have  been  litigated 
as  to  the  tithe  of  hc^s;  in  none  of  which  the  doetirine  laid  down 

in 
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\n  CUity  y.  BeevehBMbeea  denied ;  but  in  some  of  which  it  has        1600. 

been  affirmed.    In  the  two  cases  of  Gee  v.  Perekf  1696  and      

1 704, 1  fVood^  S86. 4d9.  (a)  the  Court  declares,  that  hops  on^t  ^"^ 
to  be  picked  and  gathered  from  the  bind  before  they  are  tithed.  Halmt  t 
This  had  been abready  settled  in  the  case  of  C%i%y«JB^evr,  and  ^Bnw. 
was  no  new  doctrine;  the  custom  set  up  in  the  first  of  these  cases» 
in  1698,  was  that  10^.  an  acre  should  be  paid  for  the  tithe  of 
hops ;  such  a  custom  was  void  according  to  the  principles  laid 
down  in  CraucA  t.  Risden^  1  Sid.  *44S.;  but  this  custom  respected 
a  modus  in  discharging  of  tithe,  not  the  manner  of  setting  it  forth. 
The  caaeofBUssv.  Chandler^  1720,  3  fVood^  148.  respected  the 
manner  of  setting  forth  the  tithe  of  h<^ :  but  the  Defendant  set 
up  no  custom;  he  had  paid  tithe  of  early  hops  by  the  bushel,  after 
they  were  picked,  and  the  remainder  by  stripping  the  binds  from 
every  tenth  pole  or  hill,  and  leaving  them  on  the  ground  for  the 
Plaintiff  to  pick.  The  C!ourt  say,  tithe  roust  be  paid  by  every 
tenth  bushel  of  the  whole  after  they  are  picked.  Here  ^e  De* 
feodant  had  set  forth  hb  tithe  in  two  different  ways,  but  alleged 
Bo  custom  in  support  of  either;  the  Court,  therefore,  did  not  de< 
cide  any  point  as  to  custom,  but  declared  the  general  law.  The 
Bextcasethat  is  reported  on  this  subject  is  the  case  otSnq/d  v. 
l/nof n,  Jamary  1 740, 2  Wood^  403.  The  rector  ofHeddtngkan 
Sible  in  EsseXf  claimed  the  titlie  of  bop,  by  receiving,  on  the  h^ 
grounds  where  the  same  arise,  the  tenth  measure  or  weight  after 
they  are  plucked  from  the  stalk,' and  before  they  are  dried  and 
padced.  The  Defendant  set  up  an  ancient  usage^  whereby  the  reo* 
tors  are  oUiged  to  accq>t  their  tithe  liops  by  the  tenth  pole  or 
hill,  after  the  vines  are  severed  from  the  ground  and  stripped  off 
the  pedes;  and  that  the  said  rectors  were,  and  the  Plaintiff  was 
obliged,  to  pick  all  his  tithe  bops.  Here  was  an  ancient  usage  set 
up  less  fisivourable  to  the  rector  than  the  uaage  set  up  in  the  case 
at  bar ;  because  it  was  to  sever  the  binds  from  the  ground  and  to 
atrip  them  off  the  poles;  yet  the  Court  did  not  pronounce  against 
it  apriorif  and  say,  it  was  technically  impossible  that  any  usage 
could  be  supported  against  the  established  right.  Tbe  Court 
was  vary  deliberate  in  its  proceedings.  It  heard  the  counsel,  it 
read  theprooA,  it  read  the  several  decrees  in  C%i%  v.  iZr^ve,  in 
die  two  cases  ijiGee  v.  Percky  and  in  the  caseof  .8U»  v.  Chandler^ 
and  with  tki^fidl  information  before  them,  it  directed  an  issue  to 
be  tried  by  a  special  Jury,  Whether^  by  the  usage  in  the  pa- 
rish of  Heddingham  Sible^  hops  are  to  be  tithed  before  they  are 
picked  from  the  stalk?  Tliis  esse  has  great  weight  with  me:  the 

(a)  1^  etimn  Vin,  At,  tit  Diimes  (Y),  pL  «. 

Court 
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1800.         Court  had  the  case  of  Chitty  v.  Beeve  before  them,  as  well  as 

the  other  cases ;  they  were  well  apprised  of  the  general  law,  aud 

^©r*"        y^^  they  directed  this  issue.    Must  not  a  plain  man  infer  from 
yUxmx       hence,  that,  according  to  the  opinion  of  that  court,  an  usage  to 
tithe  liops  before  they  are  picked  from  the  stalk  might,  under 
some  circumstances,  be  supported  against  the  general  rule  ? 

It  is  observable  that  the  Court  did  not  direct  an  issue  on  the 
particular  custom  set  up  by  the  Defendant,  but  u  more  general 
issue  on  usage  at  large.  Had  they  not  thought  that,  according 
to  the  case  of  Chitty  v.  Reeve^  usage  might  stand  against  the 
general  rule,  they  surely  would  not  have  directed  such  an  issue. 
And  if  any  usage  whatever  could  be  supported  against  the  law 
then  generally  established,  then  this  case  is  an  additional  autho- 
rity to  shew  that  the  technical  objection  made  to  the  usage  now 
set  up,  ought  not  to  prevail.  On  the  trial  of  this  issue  the  jury 
found  a  verdict  against  the  usage.  In  the  year  1752  the  rector 
filed  his  bill  asfainsc  the  son  of  the  former  Defendant  Ummti; 
the  Defendant  answered  to  the  same  effect,  as  to  the  custom  of 
tithing  hops  as  his  father  had  done  in  the  former  cause;  the 
Court  declared  that  the  method  of  tithing  hops  insisted  on  bj 
the  Defendant,  is  not  the  legal  method  of  tithing  hops;  but  that 
they  ought  to  be  picked  and  gathered  from  the  binds  or  stalks 
before  they  are  titheable,  2  Wood^  478.  There  can  be  no  doubt 
that  this  decree  was  right ;  the  question  as  to  usage  had  been 
tried,  and  the  jury  had  found  against  it,  and  there  being  no 
usage  the  method  set  up  by  the  Defendant  was  not  the  Jegal 
method.  The  next  and  last  case  in  point  on  the  subject  is,  the 
case  of  Walton  v.  Tyers^  in  Scare,  February  1753,  and  ultimately 
decided  in  this  house  (a).  This  case  is  relied  on  as  having 
finally  settled  the  point  as  to  the  mode  of  tithing  hops.  I  do  not 
understand  this  case  to  have  settled  any  point  which  was  not 
well  known  before.  From  the  cas3  of  Chitty  v.  Reeve  the  de- 
cisions had  been  uniform,  that  the  tithe  of  hops  is  to  be  set  oat 
after  they  are  picked,  and  before  they  are  dried,  unless  in  pa- 
rishes where  there  had  been  an  usage  to  the  contrary :  on  the 
point  of  usage  there  were  two  cases  which  seemed  very  strongly 
to  allow  its  validity;  and  on  this  point  the  case  of  Walton  v.  Tyers 
decides  nothing.  According  to  the  account  of  this  case,  in  t 
Wood^  484,  the  Defendant,  in 'his  answer,  disputed  the  general 
rule  of  law,  and  insisted,  tliat  the  tithe-hops  ought  not,  by  Jaw 
to  be  set  out  afier  they  are  picked  from  the  bind  or  stem,  and 
he  denied  that  there  ivas  any  custom^  in  either  of  the  parisheSj 

(a>  Va.  b  Bro,  P.  C.  99.    3  BunCt  Ecc  Xaw.  450. 

for 
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for  setting  out  the  tithe  oF  hops.     So  that,  though  the  Court        1800. 

decides  nothing  on  the  question  of  custom,  it  seems  as  if  those 

who  advised  the  parties  in  their  pleadings  thought  that  custom 

or  usaire  mitrht  be  material  in  the  case.  Haukt^ 

On  these  authorities,  and  for  tiiese  reasons,  I  am  of  opinion, 
that  according  to  the  law  established  for  tithing  hops,  the  ge- 
neral rule  that  hops  are  to  be  tithed  by  measure  after  they  are 
picked,  and  before  they  are  dried,  has  not  been  established  so 
peremptorily  and  strictly  as  to  destroy  or  to  disturb  such  rea- 
sonable and  convenient  usages  as  have  prevailed  uninterrupted 
and  for  a  long  course  of  time,  in  particular  places ;  but  has 
been  estaUished  with  due  caution  and  circumspection,  and  sub- 
ject to  such  usages. 

My  second  proposition  is,  that  the  law  settled  as  above  stated, 
with  a  restriction  as  to  local  usages,  is  not  contrary  to  the  prin- 
ciples of  tithe-law.  And  so  far  is  it  from  being  contrary  to  these 
principles,  that  it  is  in  strict  analogy  with  them.  The  manner 
of  setting  out  the  tithe  of  every  titheable  article  has  been,  for 
the  most  part,  long  known  and  settled  ;  yet  there  are  many  ar- 
ticles which  local  usage  regulates  the  mode  of  setting  forth.  In 
Hob.  250.  Hide  v.  EUis^  16  Jac.  it  is  said,  ^'  In  divers  places 
they  fell  out  the  tenth  acre  of  wood  standing,  so  of  grass."  This 
shews  at  least  the  opinion  of  the  Court,  that  the  modus  expo^ 
nendi  may  be  regulated  by  the  custom  of  the  place.  In  2  Keble, 
36.  P.  18  Car.  2.  Legard  v.  Elcockey  the  Court  are  reported  to 
have  said,  on  a  question  of  tithe-corn,  ^*  The  custom  of  Eng^* 
land  is,  to  set  forth  in  sheaves ;  but  each  country  hath  se- 
veral ways,  as  of  hops."  In  Holberch  v.  Whadcocke^  P.  13  CoTm 
2.  Scacc,  Hardr.  184.  it  is  said,  agistment  tithes  for  barren  cat- 
tle are  due  de  communijttre,  according  to  the  value  of  the  land, 
after  the  rate  of  2s.  in  the  pound ;  for  that  they  cannot  be 
otherwise  valued,  or  accounted  for,  because  the  profits  of  the 
land  for  which  they  are  paid  are  perceived  by  the  mouths  of 
beasts :  but,  by  custom  or  prescription,  they  may  be  paid  in 
other  manner,  as,  by  the  acre,  or  for  all  manner  of  cattle  bar- 
ren, and  for  the  plough  and  pail.  So  in  Hicks  v.  Woodson^  M. 
6  W.iaM.  B.  jB.  as  reported  in  Skinner,  560.  HoUj  Ch.  J., 
says,  Tithes  for  barren  cattle  are  due  de  communijure,  and  2s. 
in  the  pound  is  the  usual  tithe  of  common  right,  but  that  there 
are  divers  customary  manners  of  tithing  for  them. 

In  addition  to  these  authorities,  the  law  as  to  tithing  milk  is 
a  complete  proof  that  the  custom  of  the  place  may  regulate 
the  mode  of  setting  forth  tithe.     The  common  law  right  haus 
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1800.  been  finally  settled  by  very  modern  cases ;  bat  it  has  been  set- 
tied  with  a  due  regard  to  all  the  local  custoois  which  have  pr&* 
Tailed  in  different  parbhes.  The  case  of  Siebbs  v.  Ooadktckf 
I  itfoor,  913.  1  Lean,  99.  P.  SO.  Eliz.  B.  R.  appears  to  woe  rtry 
material  to  this  point  The  custom  there  set  ap  waa»  that  the 
parson  shall  hare  for  his  tithe  the  tenth  land  sown  with  any 
manner  of  com,  and  he  shall  b^tn  his  reckoning  always  at 
the  first  land  which  is  next  the  church.  Tlie  parson  shewed, 
that  the  Defendant,  by  fraud  and  coTin,  wowtd  evieiy  tenth 
land,  which  belonged  to  the  parscm,  very  ill,  and  witli  small 
quantity  of  com,  and  did  not  dung  or  manure  it  as  he  did  the 
ether  nine  parts,  by  reason  whereof  the  other  mom  yielded 
each  eight  cocks,  and  the  tenth  yielded  but  three  c^ocka.  The 
parson  libelled  in  the  Spiritual  Court,  and  confessed  the  cus- 
tom; but  for  abusing  the  custom  prayed  the  tithe  in  kind: 
the  Defendant  prayed  a  prohibition,  and  the  parson  after- 
wards  a  consultation.  And  the  opinion  of  Wra^j  Ch.  J^  was, 
that  the  custom  was  against  common  reason,  and  so  void, 
but  if  it  be  a  good  custom  then  the  parson  shall  have  his  ac- 
tion on  the  case.  This  is  the  report  in  1  JLeon.  The  case  is 
also  reported  in  Moarj  913.  who  says,  that  a  prohibition  wu 
awarded,  notwithstanding  the  covin,  for  the  fraud  may  be  re* 
medied  in  an  action  on  the  case  at  common  law.  Whetiiers 
ccmsultation  was  afterwards  granted  does  not  appear  from  either 
report ;  but,  it  is  said,  in  argument,  by  counsel,  2  P.  ffms, 
569.  {Chapman  v.  Monson,  HiL  1729.),  on  what  authority  I 
know  not,  that  a  consultation  was  granted  on  Wraj^^  Qk,  J.'s 
opinion.  This  case  furnishes  observations  very  applicable  to 
the  case  at  bar. 

1st,  Wray^  Ch«  J.,  dedared  his  opinion  immediately  on  die  ar* 
gument,  that  the  custom,  thou^  confessed  and  set  np,  as  in  the 
case  ofCAitti/  v.  Reeve ^  by  the  parson,  was  against  reason,  and  so 
void.  He  did  not  (as  the  Courioi  Exchequer  Bie  supposed  to  have 
done  in  the  case  of  Chitty  v.  Reeoe)  suffer  a  custom  to  be  set  op 
under  the  sanction  of  the  Court,  which  he  thought  to  be  void :  bat 
he  declared  hisopinion  directly;  and  I  am  disposed  to  think  with 
equal  &vour  of  the  Court  of  Exchequer  in  1687,  that  had  tfaqf 
thought  no  usage  could  prevail  against  the  general  right,  th^ 
would  have  declared  so,  notwithstanding  the  usage  Wfvs  con- 
fessed and  set  up  by  the  impropriator.  Sdly,  siq^posmg  If^try^ 
Ch.  X's  opinion  to  have  been  the  opinion  oi  the  whole 
Court,  it  does  not  affirm  that  a  custom  to  tithe  the  taath  pait 
of  com  growing  upon  the  land  is  bad;  iMit  it  affifosa  this, 

and 
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and  this  only,  that  a  custom  to  tithe  the  tenth  land  of  com  1800. 
beginning  at  one  certain  land,  is  void ;  because  it  is  open  to  the  ■ 
fraud  of  manuring  and  sowing  the  parson's  land  worse  than  the  Kmom 
others*  And  according  to  this  distinction  the  law  is  laid  down  Halbt  ; 
in  Watsoris  ClergymafCs  Ixm^  c.  49.  page  549.  "  If  the  custom  ^  "•^ 
of  the  place  be  to  measure  forth  to  the  parson  the  tenth  part  ol^ 
the  corn  standing,  this  manner  of  tithing  is,  I  conceive,  to  be 
observed,  and  the  parson  must  sit  down  by  it."  Mr.  Bohun^ 
in  bis  ZtfWQ^TiM^s,  c^^.  2.  says  the  same,  and  adds,  it  seems  ^  • 
to  me,  such  a  custom  or  prescription  may  have  a  reasonable 
foundation  on  this  supposal,  that  the  field  where  those  lands  or 
ridges  lay,  was  originally  a  common  waste  field  belonging  to 
the  township;  and  that,  on  agreement  of  the  parishioners  to 
torn  it  into  arable,  they  consented  to  allot  the  tenth  land  or 
ridge  by  them  sown  to  the  parson,  but  he  to  reap  it.  If  there 
be  any  weight  in  this  observation  by  Mr.  BoJum^  it  applies 
very  strongly  to  the  case  now  before  the  house ;  (or pari  ratione 
it  might  be  agreed  in  this  parish  of  Farnham^  that  the  parishi- 
oners should  turn  their  lands  into  hop-grounds,  and  consent 
to  allot  the  tenth  row  or  hill  to  the  parson,  and  he  to  sever  and 
pick  the  hops,  and  to  have  convenient  time  for  this  purpose. 
It  seems  not  settled  at  this  day  what  shall  be  sufiicient  evidence 
to  warrant  a  jniy  to  find  such  an  agreement;  but  if  a  jury  may 
presume  a  grant  or  agreement  from  usage  only,  then  they  may 
presume  that  in  this  parish*  An  agreement  may  have  been 
made  before  the  restraining  stat.  of  IS  BLiz.  c.  10.  and  by  con- 
sent of  the  proper  parties,  namely,  the  parson,  patron,  and 
ordinary.  For  we  know  that  hops  were  an  article  of  husbandry 
before  the  5th  and  6th  of  E.  6.  (35  years  before) ;  and  Hob. 
297.  says,  that  a  grant  of  a  parson,  patron,  an(f  ordinary,  is 
gcxxl  without  any  recompense.  There  is  a  report  2  Leon.  70. 
of  an  anonymous  case,  HiL  24  Bli%.  B.  C.  which  ceitainly 
countenances  this  doctrine  of  tithing  by  the  tenth  land.  •  <<  By 
the  civil  law  the  parson  ought  to  have  his  tithe  by  the  tenth 
ridge,  and  in  a  great  field  there  was  com  upon  the  arable,  and 
grass  upon  the  head-lands,  and  in  a  suit  for  tithe-hay  and 
rakings  of  the  com,  the  Defendant  did  prescribe  to  pay  the 
tenth  shock  of  corn  for  all  the  com,  hay,  and  rakings  of  the 
corn  :  and  in  the  end  all  the  justices  agreed,  that  by  the  civil 
law  the  tenth  ridge  is  due  for  tithe-corn ;  therefore,  for  the 
reaping,  binding,  and  shocking,  it  is  a  reasonable  prescrip- 
tion, that  the  party  shall  have  the  hay  on  the  head-lands  in 

recompense 
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1800.       recompense  of  the  said  other  thin^^;  and  the  hay  upon  the 

■" head-lands  is  but  of  little  value."     Upon  the  whole,  this  case 

V,  of  Stebbs  V.  Goodluck^  sifted  and  commented  upon  as  it  has 

S^Bw.'  ^®"  ^y  ®^*"  text- writers,  is,  to  my  understanding,  a  very  con- 
siderable authority  to  prove,  not  only  that  local  custom  may 
regulate  the  mode  of  setting  forth  tithe,  but  also,  that  according 
to  professional  tradition,  tithe  may  be  set  forth  while  standing, 
and  before  it  is  severed ;  though  it  is  true,  as  was  observed  by 
Mr.  Attorney  General^  that  there  is  no  adjudged  case  in  which 
It  is  declared  that  tithe  may  or  may  not  be  so  set  forth.  The 
answer  given  to  all  these  cases  is,  that  they  respect  articles 
which  have  been  in  use  time  out  of  memory,  and  which,  there- 
fore, may  be  the  subject  of  a  legal  custom.  This  answer  is 
merely  technical  :  for  we  all  know,  that  in  point  of  fact,  the 
evidence  of  usage  seldom  goes  back  so  far  as  two  centuries ;  but 
if  it  goes  back  for  a  considerable  length  of  time,  and  the  article 
which  it  respects  has  been  of  immemorial  cultivation,  a  pre- 
sumption attaches  that  the  usage  has  been  immemorial*  In  the 
case  of  hops,  no  such  presumption  can  attach,  because  the  hop 
is  of  modern  cultivation.  But  it  seems  to  me  that  Courts  of  law 
are  at  liberty  to  decide  by  analogy,  in  this  as  in  other  cases 
which  arise  on  new  subjects  :  and  if  they  observe  that  local 
usage  has  been  respected  as  to  the  mode  of  setting  forth  those 
tithes  which  may  be  the  subject  of  custom,  they  may  also  respect 
It  when  they  declare  a  new  system  of  law  on  a  subject  intro- 
duced within  time  of  legal  memory.  This,  I  think,  our  prede- 
cessors have  done  on  the  subject  of  hops  ;  they  have  said  that 
local  usage,  if  convenient,  and  of  long  continuance^  shall  be 
respected ;  and  that  where  there  has  been  no  such  usage,  the 
tithe  shall  be  set  out  by  the  measure,  after  picking. 

It  appears  to  me  to  be  fallacious  to  state  the  present  question 
to  be — Whether  modern  usage  can  be  set  up  against  the  estab- 
lished \t\w  of  England  ?  If  that  were  the  question,  I  should 
answer  without  hesitation,  that  it  could  not ;  but  I  consider  the 
question  at  present  to  be — Whether  the  Courts  of  law  have 
not,  when  they  first  settled  the  general  practice  as  to  tithing 
hops,  settled  it  with  a  due  deference  to  particular  local  usages : 
and  whether  they  might  not  legally  do  so  ?  They  were  aware 
that  the  usage,  though  not  immemorial,  might  be  coeval  with 
the  cultivation  of  the  article ;  that  in  particular  places  fit  and 
Convenient  usages  might  have  prevailed  ;  that  the  general  rule 
declared  by  them  was  anomalous,  illegitimate,  and  support- 
able 
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able  upon  principles  of  convenience  only;  and,  therefore,  they        180(X. 

would  not  set  it  up  rigorously  and  strictly,  to  disturb  the  peace       — 

of  parishes,  and  to  destroy  all  established  usage;  but  they  laid  ^«»^"w 
down  their  rule  subject  to  such  a  reasonable  usage  as  had  Halsit; 
obtained  in  particular  places.  Now  if  convenient  usage  is 
first  established,  and  the  law  is  settled  afterwards  upon  a  prin- 
ciple of  convenience,  why  may  not  the  courts  settle  the  law 
subject  to  such  usage?  Are  we  to  be  told  that  the  law  is 
drawn  from  the  eternal  and  immutable  principles  of  reason  and 
justice ;  and  that,  though  it  was  settled  as  to  some  particular 
point  only  yesterday,  it  must  necessarily  have  relation  back  to 
the  first  constitution  of  things,  and  destroy  every  usage  to  the 
contrary  ?  This  doctrine,  rigidly  pursued,  would  destroy  all 
local  custom ;  for  the  custom  being  in  derogation  of  the  law, 
ought  then  to  have  been  abolished  when  the  law  was  settled. 
But  the  Courts  have  declared  that  both  being  beyond  time  of 
memory,  custom,  if  reasonable,  may  stand  against  the  com- 
mon law,  though  it  is  in  derogation  of  those  immutable  prin- 
ciples on  which  the  common  law  is  founded.  I  see  no  reason 
why  our  Courts  may  not  follow  a  similar  rule  by  analogy,  and  . 
where  they  know,  or  have  reason  to  believe,  that  convenient 
local  usages  have  prevailed  for  above  a  century  before  the  law 
was  settled ;  why  they  may  not  lay  down  this  rule  with  a  due 
regard  to  the  preservation  of  those  usages.  If  they  have  done 
so  (and  I  think  they  have  in  the  present  instance),  I  incline 
to  support  the  decisions. 

I  do  not  hold  myself  bound  to  say,  that  my  predecessors 
were  in  an  error  in  1687  and  1740,  and  that  though  morally 
right  they  were  technically  wrong,  or  to  set  parishes  on  a  new 
course  of  tithing,  and,  for  aught  I  know,  on  a  new  course  of 
husbandry  as  to  picking  their  hops,  when  I  have  evidence 
before  me  that  they  have  proceeded  in  a  particular  course 
peaceably  and  quietly  for  near  two  hundred  years,  under  a 
sanction  of  a  decree  of  the  Court  of  Exchequer.  The  rule  of 
Stare  decisis  is  as  justly  applicable  to  private  parties  as  it  is  to 
general  principles,  where  the  decision  can  be  reasonably  ascer- 
tained and  supported.  And  on  the  present  questiqn,  I  find  no 
principle  and  no  decision,  ancient  or  modern,  which  calls  on 
me  to  declare,  that  the  decrees  of  1687  and  1740  were  against 
law. 

My  Sd  proposition  is — That  the  usage  set  up  in  this  case 
may  be  supported  without  violating  any  legal  principle.  If  the 
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opinion  is  well  founded,  that  the  general  law  of  letting  forth 
the  tithe  of  hops  has  been  settled  with  the  exception  » to  con- 
venient and  established  local  usages,  and  that  it  is  no  violac 
tion  of  legal  principles  to  have  settled  it  so ;  the  only  donbt  on 
this  proposition  will  be,  Whether  there  is  anj^thing  iUegal  io 
the  usage  here  specially  set  up  ?  Where  the  sotgeot-^naSter  is 
capable  (^custom,  and  where  usage  can  be  ascertained.  Courts 
of  law  have  been  even  astute  to  support  it. 

The  case  of  Scary  v.  Baberj  P.  S^Eliz.  Cro.EUz.  276.  wasa 
prohibition  against  the  proprietor  of  the  church  of  South  Ktrkfyf 
who  sued  for  tithes  of  hay.    It  was  surmised  that  time  out  of 
mind  the  owners  of  these  lands  had  found  straw  for  the  body  of 
the  church,  in  discharge  qfaU  tithes  of  hay ;  Coke  moved  that 
this  is  no  discharge ;  for  the  parson  was  not  chargeable  with  it, 
nor  had  any  benefit  by  it :  and  of  that  opinion  was  the  whole 
Court :  but  if  he  had  alleged  that  be  gave  the  straw  to  the  par- 
son, and  he  bestowed  it  in  the  body  of  the  churchy  or  diat  the 
parson  had  a  seat  in  the  body  of  the  churchy  it  had  been  other- 
wise.   In  short,  any  compensation,  however  small)  may  be  suf- 
ficient to  support  a  discharge  from  payment  of  tUhe  in  kind; 
and  the  smaller  the  compensation  (if  it  is  pecuniary)  the  greater 
is  the  probabili^  of  its  antiquiQr.    It  was  said  in  the  argument 
that  there  should  be  some  mutually  between  the  parties ;  some 
benefit  to  the  one  and  some  charge  to  the  other:  the  compensa- 
tion need  not  be  equal,  but  something  should  be  given^  however 
small.    This  rule  holds  as  to  a  modus  in  discharge  of  tithes  in 
kind ;  but  I  do  not  find  .that  it  holds  as  to  the  modus  exponaidi. 
Tithes  may,  according  to  the  authorities  and  cases  above  re- 
ferred to,  be  set  forth  according  to  the  custom  of  the  country, 
without  a  particular  compensation  for  not  setting  them  out  ac- 
cording to  the  general  rule  of  law.     The  usage  set  up  in  the 
present  case  is  stated  at  length  in  the  bill  of  exceptions.  Diven 
objections  have  been  suggested  to  it  at  the  bar:  Ist,  That  it 
gives  no  recompense,  not  even  the  binds.    I  answer,  Ist,  That 
no  recompense  is  necessary  in  a  usage  merely,  as  to  the  setting 
forth  of  tithe.    2d.  That  as  the  custom  is  here  stated,  I  think 
the  binds  left  for  the  parson  to  cut  do  pass  to  him :  the  fiurmcr 
does  not  state  that  they  were  to  be  left  for  him ;  I  thmk  )ie 
may  choose  whether  he  will  carry  them  away.     And  aa  to  the 
binds  being  a  recompense,  it  is  well  known  that  experimeoti 
have  been  lately  made  to  turn  them  into  a  pulp  which  may 
make  paper ;  though  they  have  not  yet  succeeded* 

The 
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The  second  ot^ection  is,  That  there  is  no  severance.    I  an*        ISOO. 

swer,  that  there  is  a  severance  by  the  former  of  his  share,  so      • 

as  to  ascertain  when  the  tithe  is  dae ;  the  severance  of  t!ie  tithe  Kiaon 
in  kind  is  merely  for  the  benefit  of  the  tithe  owner,  and  if  he  Halot; 
chooses  to  renounce  this  benefit  for  his  own  convenience,  he  *°  ^Rrror. 
may  lawfully  do  it. 

The  third  objection  is,  That  it  will  not  give  a  complete  tithe ; 
for,  suppose  there  should  be  only  nine  hills,  the  parson  would  be  ' 

entitled  to  nothing.  I  answer,  That  I  do  not  find  the  usage  so 
stated.  I  should  rather  suppose,  that  if  there  were  only  nine  hills, 
the  usage  would  not  attach  :  but  the  supposition  of  only  nine 
hills  is  rather  a  matter  of  fancy  than  a  case  likely  to  happen;  and 
perhaps  it  may  be  fair  to  answer,  that  such  a  small  circumstance 
as  this  is  beneath  the  regard  of  the  law  in  a  question  of  parochial 
usage.    De  minimis  non  curat  lex. 

The  4th  objection  is.  That  it  is  open  to  fraud ;  that  the  farmer 
may  manure  some  hills  better  than  others ;  that  in  setting  out 
his  tithe  he  may  begin  to  reckon  from  some  particular  hill  so  as 
to  throw  all  the  unproductive  hills  into  the  parson's  tithe.     I 
answer,  Ist^  That  this  is  not  like  the  case  of  the  custom  con- 
demned by  Wrcy^  Ch.  Jus.,  where  the  farmer  was  necessarily  to 
begin  at  a  particular  ground,  and  might  consequently  neglect 
to  manure  every  tenth  ground,  and  know  for  a  certainty  that 
it  would  be  the  lot  of  the  tithe-owner :  here  the  farmer  has  no 
customary  right  to  begin  at  a  particular  hill ;  he  is  to  begin, 
as  in  a  com  or  hay  field,  at  such  hill,  or  sheaf,  or  hay-cock,  as 
may  enable  him  to  set  forth  the  tithe  foirly  and  equally ;  he 
most  set  it  forth  openly,  so  that  it  may  be  viewed  and  objected 
to  by  the  tithe-owner  or  his  agent ;  and  if  it  be  not  fairly  set 
forth,  the  tithe-owner  has  various  remedies  to  enforce  his  right. 
But  further :  the  supposition  that  the  farmer  can  manure  and 
prepare  his  hop-ground  in  such  a  manner  as  to  enable  him  to 
count  the  tenth  hill  or  row  so  un&irly  as  to  make  all  the  blasted 
or  blighted,  or  unproductive  parcels  fall  to  the  parson's  share, 
is  much  too  refined,  and  is  directly  contrary  to  the  facts  stated 
in  the  bUl  of  exceptions.    '^  Many  hills  may  be  weak  and  many 
die,  and  it  is  impossible  to  foresee  which*^   The  bill  of  exceptions 
also  states,  that  the  tithe  of  hops  may  be  fairly  set  out  by  the 
tenth  hill,  and  that  such  setting  out  is  the  most  convenientmode, 
and  least  liable  to  fraud.    There  is  also  the  opinion  of  the  Court 
of  Exchequer^  in  1687,  that  the  custom,  usage,  and  practice  is 
reasonable  and  fitting  to  be  observed.      Under  these  circum- 
stances I  do  not  feel  myself  warranted  to  pronounce  that  this 
VOL.  II.  o  usage 
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1800..        usage  which  had  prevailed,  and  in  which  all  parties  had  acqui* 

esced  for  above  sixty  years  before  1687,  and  which  has  surely 

^^^  influenced  all  parties  in  the  compositions  they  have  made  for 
H^m^;  above  a  century  past,  is  in  itself  illegal,  and  could  not  be  sup- 
ported if  it  respected  a  subject  of  immemorial  existence.  I  do 
not  presume  to  impeach  the  wisdom  or  policy  of  the  general 
law  laid  down  as  to  tithing  hops.  It  is  probably  the  most  politic 
and  convenient  that  could  be  adopted;  and  the  present  iicigatioa 
shews  that  (in  the  opinion  of  the  titlie-owner  of  this  parish  at 
least)  it  is  more  profitable  for  the  church  than  the  usage  which 
the  parishioners  of  Famham  now  set  up*  But  I  think  it  is 
anomalous  and  founded  on  the  principle  of  convenience  and  po* 
licy  only :  and  I  think  too,  that  it  is  not  wholly  void  of  incon- 
venience, nor  likely  to  be  unproductive  of  disputes,  where  there 
is  no  composition.  For  the  farmer  is  not  bound  Co  provide  mea- 
sures or  vessels  to  hold  the  tithe  after  it  is  ascertained ;  conse- 
quently the  tithe-owner  must  have  agents  attending  in  every 
ground,  and  in  various  parts  of  extensivegrounds,  while  the  hops 
are  picking,  who  must  be  ready  to  receive  the  tithe  inmiediately 
as  it  is  set  forth.  Such  rights  on  each  side  may  give  rise  to  great 
dispute,  where  the  tithe  is  taken  in  kind,  and  the  parties  cannot 
agree  on  a  composition.  The  usage  here  set  up  may  have  in- 
conveniences also ;  but  they  are  not  of  such  a  natute  as  U>  ssr 
tisfy  me  tliat  the  Court  o{  Exchequer  did  wrong  when  in  1687 
they  declared  the  usage  to  be  reasonable  and  fitting  to  be  ob- 
served ;  the  conveniences  and  inconveniences  of  the  usage  may 
be  thus  stated :  The  loss  to  the  tithe-owner  is — the  benefit  and 
expense  of  picking  the  tithe.  On  the  other  hand-^-rhe  takes  bis 
own  reasonable  time  to  pick ;  he  saves  the  expense  and  difficult 
of  procuring  a  number  of  agents  to  attend  in  varioas  pbces; 
he  picks  and  sorts  as  he  pleases ;  he  has  the  stalks  if  ever  they 
should  prove  valuable.  The  fiirmer  too  has  some  disadvantage: 
— his  ground  may  be  encumbered ;  his  hop-poles  ate  used  and 
exposed  for  a  reasonable  time  beyond  his  own  harvest. 

Upon  the  whole  I  am  of  opinion.  That  the  law  of  tithii^hops 
has  been  settled  not  generally,  but  with  an  exceptiooaa  to  reason- 
able and  ancient  usage  respecting  the  mode  of  setting  it  fixth; 
that  the  Courts  might  so  settle  the  law,  and  allow  such  exoep* 
tion,  without  violating  any  sound  principle  of  the  law  of  Emg' 
land :  and  that  this  usage,  set  up  by  the  Plaintiff  ia  error  in  the 
bill  of  exceptions  (if  the  jury  had  been  of  opinion  that  the  &cls 
there  stated  were  sufficiently  proved),  is  not  contraiy  lioaiijr 
principle  of  tithe-law. 

Some 
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Some  apology  may  not  be  improper  for  having  occisisioiied  so        ^  BOO. 
mach  trouble  to  the  House  and  to  the  Judges,  for  thus  differing       "Z 
in  opinion  from  those  whose  judgment  Ifeel  myself  both  disposed  «. 

and  bound  to  respect  The  best  apology  I  can  make  is,  to  say,  ?^f[I.* 
that  as  it  is  my  opinion,  I  am  bound  by  my  oath  to  avow  it,  and 
by  my  duty  to  tlie  public  to  state  the  grounds  on  which  I  have 
formed  it;  and  it  is  a  great  satisfaction  to  me  to  know  that,  if  I 
am  in  error,  this  House  will  take  care  that  my  error  shall  woric 
no  injury  to  the  parties  nor  to  the  established  law  of  the  country. 

The  course  of  argument  pursued  by  the  learned  judges  who 
thought  the  direction  right,  was  to  the  following  effect : 

The  consideration  of  this  question  resolves  itself  into  three 
heads : — First,  What  is  the  general  rule  of  law  with  respect  to 
setting  out  the  tithe  of  hops,  independent  of  particular  usage  or 
practice  in  particular  places  ?  If  that  rule  should  be  found  essen- 
tially to  vaiy  from  the  course  which  has  been  pursued  in  the 
parish  of  Famham,  and  to  which  the  Plaintiff  has  conformed : 
then,  secondly.  Whether  the  usage  stated  in  the  bill  of  ex- 
ceptions, however  convenient  and  applicable  to  any  modem 
improved  method  of  cultivating  and  preparing  the  h<^  for 
market,  can  overturn  the  general  rule,  or  be  supported  upon 
any  legal  principles  ?  and,  thirdly,  Whether  sufficient  matter 
was  given  in  evidence,  whereon  to  ground  a  sound  presumption 
of  a  real  composition  having  taken  place  with  respect  to  this 
article  of  annual  increase  ? 

That  thb  article  became  a  subject  of  cultivation  longposterior 
to  the  time  of  legal  memory  is  a  fact  noticed  in  a  variety  of 
cases  a^taied  more  than  a  century  ago.  It  seems  true,  indeed, 
that  the  Courts  of  justice  were  not  called  upon  to  declare  the 
particolar  mode  in  which  hops  were  titheable  until  a  consider- 
able time  after  their  introduction  into  this  country ;  though, 
when  the  point  did  arise,  there  a[^)ears  to  have  been  litde  dif- 
ficult in  deciding  it  All  titheable  matters,  when  newly  intro- 
duced, are  classed  among  others  to  which  they  bear  an  obvious 
resemUance;  and  are  accordingly  deemed  a  great  or  small 
tithe,  and  are  required  to  be  severed  and  set  out  in  a  similar 
manner  with  thcMe  articles  which  they  resemble.  Such  has 
been  the  case  with  woad,  saffron,  tobacco,  and  other  such  tithe- 
aUe  matters ;  such  would  have  been  the  case  with  madder,  had 
Dot  the  legislature  established  a  temporary  composition,  which 
expired  in  1786 ;  such  has  also  been  the  case  with  all  artificial 
grasses.    The  right  of  the  parson  to  his  tithe  in  kind  accrues 
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1 800.        on  the  act  of  severance ;  his  right  to  take  the  tithe  accrues  when 
"  the  titheable  matter,  after  severance,  is  in  the  earliest  stage  of 

9.  the  course  of  husbandry  applicable  to  it,  in  which  the  tenth 

P^j^t;       part  may  be  visibly  distinguished  from  the  other  nine.    What 
shall  be  deemed  a  severance  must  depend  upon  the  nature  of 
the  matter  to  be  severed.  But  no  other  mode  of  severance  in  the 
case  of  titheable  matters  of  annual  increase  has  been  judicially 
recognized,  except  that  of  severance  from  the  soil,  and  severance 
from  the  parent  stem.      The  same  principle  that  requires  fruit 
and  seeds  to  be  set  out,  after  they  are  gathered  or  collected,  by 
measure  or  weight,  must  require  hops  to  be  tithed  in  the  same 
manner,  after  being  picked  or  gathered  from  the  plant.     The 
flower  of  the  hop  is  the  sole  object  of  the  cultivation  of  that 
plant,  and  it  not  only  is,  but  necessarily  must,  to  preserve  its  qua- 
lity and  value,  be  picked  and  gathered  upon  the  spot.    It  seems 
difficult  to  distinguish  the  case  of  hops  from  pease  plucked  by 
the  hand  for  the  use  of  man,  as  the  phrase  is,  from  the  bind  of 
the  plant,  or  from  beach  mast,  and  acorns  pulled  from  the  trees. 
Hops  are,  in  truth,  the  fruit  of  the  plant  as  much  as  the  pod  of 
pease.     Upon  principle,  therefore,  the  mode  of  severing  and 
setting  out  the  tithe  of  hops  contended  for  by  the  Plaintiff  in 
error,  is  not  that  which  the  law  requires.    Although  there  was  a 
time  when  it  was  doubtful  what  the  common  law  principle  of 
severing  and  setting  out  this  tithe  was,  the  point  is  now  settled 
even  in  the  last  resort.     The  first  case  is  in  1  Boll.  Abr.  644. 
tit.  Dismes  (Y),  jpl.  3.  14  Jac.  1.  where  it  is  said,  "  A  man  may 
set  out  his  tithe  of  hops  before  they  are  dried."     The  stage  of 
husbandry  immediately  preceding  the  drying  is  the  picking ; 
consequently,  it  was  not  then  doubted  that  they  must  be  se- 
vered by  picking  before  they  are  set  out.      In  1672,  in  the 
case  of  Crouch  v.  Risden^  1  Sid.  443.   Tm/sdetij  J^  said,  that 
it  was  uncertain  whether  they  ought  to  be  tithed  by  the 
hill,  the  pole,  or  the  bushel.      This  proves  nothing  affirma- 
tively on  the  subject,  but  only  that  he  did  not  consider  the 
subject  as  having  received  any  determination  which  ascer- 
tained the  general  rule  of  law  upon  the  point.     About  twenty 
years  after  this  observation  of  Tvoysden^Sj  the  question  came 
under  consideration  in  the  case  of  Chitty  v.  Heeoes^  viz,  in  the 
year  1687.      The   Court  there  pronounced  the  rule  of  the 
common  law,  by  declaring,  that  in  case  there  had  not  been  such 
usage  as  was  proved  in  that  case,  the  tithe  of  hops  ou^t  to 
be  paid  in  kind,  which  they  explained  to  be  the  tenth  part 
of  the  whole  after  picking.    Tiko^  expression  of  paying  it  in 

kind, 
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kind,  is  somewhat  singular,  and  most  strongly  imports  that  any        1800. 
other  mode  would  be  a  sort  of  substitution  for  the  tithe  itself.  ■ 

In  1698,  in  the  case  of  G^^  v.  Perch^  the  custom  alleged  of  pay-  Knight 
ing  ten  shillings  an  acre,  was  declared  by  the  Court  to  be  a  bad  Halsxt  i 
custom ;  and  in  the  absence  of  any  good  custom  an  account  was  ™  ®'"''' 
decreed  of  a  tenth  part  of  the  value  of  the  hops,  when  the  same 
were  pulled  from  the  bind  or  stem;  and  the  true  reason  is 
there  added,  <<  at  which  time  the  tenth  part  is  severable  from 
the  nine  parts,  and  the  tithe  by  law  payable/'  In  a  subsequent 
suit  in  1794,  by  the  administratrix  of  Gee^  the  Plaintiff  in  the 
former  action,  against  the  same  Defendant,  1  Wood,  436,  the 
same  doctrihe  is  laid  down  by  the  Court ;  and  this  case  is  the 
stronger  to  show  the  necessity  of  picking  the  hops,  because  the 
Defendant  did  hot  insist  on  setting  out  the  tithe  by  the  tenth 
row  or  hill,  but  had  cut  down  ten  hills  together,  and  set  out 
the  tenth  of  the  whole  quantity,  both  hop  and  bind,  thereby 
giving  the  tithe-owner  his  full  proportion.  Again,  in  1720, 
Bliss  V.  Chandler^  the  Court  declared  that  hops  are  not  titheable 
until  they  are  picked ;  and  that  the  tithe  thereof  ought  to  be 
paid  in  kind  by  the  bushel,  namely,  every  tenth  bushel  of  the 
whole,  after  picking.  The  same  rule  prevailed  in  the  two 
several  cases  otSneyd  v.  UnwiUy  in  1740  and  1752.  Lastly,  in 
Walton  V.  TyerSi  decided  in  the  House  of  Lords,  in  1753,  5^ 
Browfij  Pari.  Cos.  99.  where  the  Defendant  insisted  on  setting 
out  every  tenth  hill,  and  cutting  the  bind ;  and  on  the  other, 
hand  the  Plaintiff  demanded  every  tenth  bushel,  when  picked; 
it  was  declared,  that  the  mode  insisted  on  by  the  Defendant 
was  improper  ;  and  further,  it  was  affirmatively  pronounced, 
that  the  tithe  ought  to  be  set  out  after  the  hops  are  picked  from 
the  bind  or  stem.  From  this  series  of  authorities,  which  is  not 
impeached  by  any  thing  to  be  found  in  the  books,  or  by  any 
thing  to  be  drawn  from  the  nature  of  the  case,  it  seems  com- 
pletely settled,  that  the  severance  of  the  tithe  of  hops  must  be  by 
separating  the  fruit  from  the  stem. 

Seeingthen  what  is  the  general  rule  as  tosevering  the  hopsand 
setting  out  the  tithe  thereof,  we  may  proceed  to  inquire.  Whether 
any  such  usage  as  that  which  has  been  set  up  by  the  Plaintiff  in 
error  can  be  supported  consistently  with  the  rules  of  law  ?  The 
usage  stated  in  the  bill  of  exceptions  amounts  to  tliis,  that  the 
occupier  shall,  at  his  discretion,  leave  for  the  rector  the  tenth  part 
of  the  hops,  not  severed,  as  we  have  seen  that  the  common  law 
principle  requires;  but  in  a  stage  of  the  husbandry  of  this  article, 
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1800.       short  of  that  ia  which  he  is  entitled  by  law  to  rec^ve  it,  and  that 
without  compensation.  This  is  precisely  the  same  thing  in  prin- 
ts, ciple  as  if  it  were  contended  that  the  rector,  by  custom,  should 
^^[^;n]r  I      receive  a  less  quantity  in  that  stage  of  husbandry,  when  it  is  by 
law  to  be  set  out,  than  he  is  entitled  to ;  for,  abridging  the 
quantity  of  the  tithe,  and  calling  upon  the  rector  to  incur  ex- 
pense, when  he  is  not  by  law  obliged  so  to  do,  come  to  the 
same  end,  since  both  equally  reduce  his  profit.     The  question 
then  is.  Whether  the  usage  contended  for  be  good  and  avail- 
able in  law  ?     Now  there  are  three  distinct  things,  besides  the 
rules  and  principles  of  the  common  law,  that  control  the  right 
of  tithes ;  viz.  custom,  modus  and  real  composition*     These 
three  rest  on  different  foundations,  the  confounding  of  which 
has  introduced  much  of  the  perplexity  and  difficulty  which  hare 
arisen  in  this  cause.     Custom,  in  respect  of  praedial  tithes, 
chiefly  regards  the  manner  of  setting  them  out     It  must  be  im- 
memorial; it  requires  no  equivalent;  it  is  to  be  presumed  coeval 
with  the  original  payment  of  tithes,  or  endowment  of  the  parish 
church,  provided  it  be  not  subject  to  fraud ;  for  it  never  can  be 
presumed  tliat  the  lord  of  the  manor,  at  the  time  of  endowing 
the  parish,  meant  to  stipulate  for  such  a  mode  of  setdng  out  the 
tithes  as  would  defeat  his  owni  endowment     Hence  come  the 
different  modes  of  tithing  the  same  article  in  difierent  parishes. 
In  some  places  the  modes  of  husbandry,  in  others,  the  fervor 
and  zeal  of  Christians  in  die  early  ages,  gave  an  advantage  to 
the    parson.      When  the  lords  of  manors  consecrated  their 
tithes  to  any  church,  as  they  might  have  done    before  the 
second  council  of  Lateran^  probably  they  expressed,  in  the 
consecration,  in  what  manner  the-tithe  should  be  paid.     G^ 
est  dare^  ejus  est  disponere.      See  Selden*s  History  of  2\fthes. 
The  payment  of  tithes  was  at  first  voluntar}'',  and  of  imperfect 
obligation.  Afterwards,  indeed,  it  was  enforced  by  papal  bulls, 
and  by  decrees  of  councils :  but  the  canonists  in  all  ages  ad- 
mitted that  the  custom  of  tithing  was  to  be  observed  in  every 
parish.   LifV:mod!s  Prwinciale  Dc  Decimis{a).  Modus  and  real 
composition  diiFer  from  each  other  in  nothing  more  than  in  their 
origin.  Modus  must  have  existed  from  time  immemorial ;  com- 
position real  must  have  been  made  before  the  disabling  statute 
of  the  13  Eliz.     But  bodi  modus  and  real  composition  must  be 
subsequent  to  theoriginalendowmentof  the  church,  inasmuch  as 


(a)  Fo,  196. 
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they  control  it,  and  are  founded  on  the  consent  of  the  parson^        1600. 
patron,  and  ordinary.   Now  the  usage  of  tithing  hops  insisted  on  ' 

by  the  Plaintiff  in  error,  cannot  be  j'eferred  either  to  a  custom,  'Kw^nr 
or  to  a  moduSf  because  the  cultivation  of  hc^s  was  introduced  "^J^^i 
within  the  time  of  legal  memi^ry.  Whether  the  plant  be  indige- 
nous or  not,  we  are  informed  by  many  cases  which  occurred  at  a 
great  distance  of  time  from  the  present  day,  that  its  cultivation  for 
use  is  modem ;  and  indeed,  the  evidence  in  the  present  case  states, 
that  in  the  parish  of  Famhamj  and  elsewhere  in  the  kingdom^ 
hops  are  *^  with  reference  to  time  of  legal  memory,  modem 
and  within  time  of  memory;''  and  it  was  almost  conceded  at 
the  bar,  that  as  a  custom  which  must  be  immemorial,  reasonable, 
aiid  certain,  the  usage  contended  for  could  not  be  supported, 
although  it  appears  to  have  obtained  a  considerable  time  prior  to 
the  last  hundred  years,  during  which  the  parish  has  been  under 
4X>mposition.  In  Crouch  v.  Risden^  1  Sid.  443,  the  Court  refused 
to  grant  a  prohibition  upon  the  suggestion  of  a  modus  for  hops, 
declaring  that  they  would  take  judicial  notice  that  hops  were  not 
of  sufficient  antiquity  to  become  the  particular  subject  of  a  mcM&s^ 
though  hops,  as  well  as  other  mattersof  novel  introduction,  might 
be  include  in  a  modus  for  small  tithes  in  general.  This  case  arose 
a  considerable  time  before  that  of  Chitty  v.  Reeve,  which  was 
decided  in  1687 ;  and  after  the  case  of  Chitty  v.  Reeve,  the  same 
point  was  again  determined  in  1698 ;  for  in  the  case  of  Gee  v. 
Perch,  the  defendant  having  set  up  a  modus  of  10^.  an  acre  for 
hops,  theXDourt  declared  the  custom  void  in  law;  and,  according 
to  a  short  report  of  the  same  case,  from  a  manuscript  of  Lord 
Ch.  B.  Dodd,  in  Rayner  on  Tithes,  p.  87.  the  second  resolutioi^ 
is,  '^  that  no  modus  can  be  for  hops,  being  a  late  thing  J'  So  Lord 
Ch.  B.  Camyns,  in  his  judgment,  in  TVallis  v.  Payne,  Com.  638. 
<xmsiders  it  as  settled,  that  hemp,  line,  saffron,  hops,  and  tobacco, 
are  new  things,  and  as  such  to  be  ranked  with  matters  of  a  like 
nature,  as  small  tithes.  But  it  was  contended,  that  the  mode  of 
setting  out  the  titheof  a  matter  newly  introduced  with  a  reference 
to  the  timeof  legal  memory,  and  which  mode  was  possibly  coeval 
with  the  introduction  itself,  might  be  good,  as  being  reasonable^ 
and  that  this  was  actually  so  by  usage  in  other  cases.  To  this  it 
may  be  answtered,  that  a  custom  of  tithing,  like  every  other  cos- 
tots,  must  be  conformable  to  what  is  required  by  the  common 
law ;  and  that  reasonableness  or  fitness  will  not  alone  dispense 
with  other  ingredients  which  necessarily  enter  into  the  definition 
of  a  custom.  It  would  be  repugnant  to  every  principle  of  law,  to 

hold 
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1800.        hold  that  an  obligation  created  by  the  general  law  of  the  land 
"T  could  be  avoided  within  particular  limits,  by  the  immediate  effect 

V,  ofa  contrary  practice  of  sixty  or  seventy  years  in  that  district;  or, 

^^^»  according  to  the  argument  at  the  bar,  that  there  shall  be  a  rule  of 
law  which  is  only  to  take  place  when  there  has  been  no  practice 
to  the  contrary.  Immemorial  reasonable  usage  may,  indeed,  lo- 
cally supersede  the  common  law,  and  introduce  a  different  rule; 
but  the  common  law  cannot  be  different  at  Famhamfrom  what  it 
is  in  Kent  or  in  Essex^  or  in  other  places.  It  must  be  the  same 
in  all  places,  otherwise  there  is  no  rule  of  the  common  law  at 
all. 

Insupport  of  the  usage  stated  in  the  bill  of  exceptions,  thecase 
of  Chittyv,  Reeve  was  cited ;  the  proceedings  and  decree  in  which 
cause  are  to  be  found  in  1  Woody  251.  ,  This  case  deserves  par. 
ticular  examination.     It  arose  in  this  very  parish  of  Famham: 
the  opinion  of  the  Court  was  given  upon  nearly  the  same  state- 
ment of  the  practice  of  sixty  years  before  the  statute  of  Jac,  2, 
that  is  to  be  found  in  this  bill  of  exceptions;  and  if  that  opinion 
were  well  founded  in  point  of  law,   it  would  dispose   of  the 
question  in  the  plaintiff's  favour.  A  bill  was  filed  by  the  admini- 
stratrix of  the  lessee  of  the  tithes,  for  an  account  of  the  tithe  of 
hops,  suggesting  that  the  custom  in  Famham  was  to  set  them  out 
in  the  manner  contended  for  by  the  present  Plaintiff.  The  De- 
fendant, the  occupier,  admitted  that  they  ought  to  be  set  out  by 
the  tenth  hill,  but  insisted  that  the  growth  of  every  tenth  hill 
ought  to  be  leflupon  the  hill  with  the  binds  cut,  and  strippedfrom 
the  pole,  to  be  taken  away  by  the  tithe-owner  to  be  picked  else- 
where. Upon  the  evidence  given  in  the  cause  it  appeared  to  the 
Court,  that  the  practice  insisted  upon  by  the  Defendant  would, 
for  the  reasons  given,  be  destructive  to  the  tithe;  but  that  to  set 
out  the  tenth  row,  where  the  rows  were  equal,  and  where  not,  the 
tentl)  hill,  and  to  leave  it  standing,  with  the  binds  uncut,  for  the 
tithe,  and  for  the  impropriator  to  have  a  convenient  time  to 
come  and  cut  the  bind,  and  pick  the  hops  upon  the  ground, 
had  been  observed  for  above  sixty  years.     This  custom,  usage, 
and  practice,  the  Court  declared  to  be  reasonable  and  fitting 
to  be  observed ;  at  the  same  time  pronouncing  the  common  law 
obligation,  of  setting  out  the  tithes  in  kind,  to  be  as  before 
mentioned.     One  is  at  no  loss  to  find  out  the  reason  why  the 
defence  was  overruled ;  but  it  is  not  so  easy  to  discover  the 
ground  u|K)n  which  the  Court  could  declare,  that  the  customi 
lisage,  and  practice,  alleged  by  the  Plaintiff  was  reascniabie 

and 
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and  fitting  to  be  observed ;  at  least,  if  by  that  language  they        1800. 
meant  to  say  (as  seems  to  have  been  the  case,  though  the  de- 
cree is  only  for  an  account,)  that  it  was  obligatory  upon  the        Kmon 
tithe-owner,  though  it  was  contrary  to  the  general  rule  of  law       Haukt; 
which  they  themselves  in  the  same  breath  declared.  How  they       *"  ^'"*' 
applied  this  custom,  usage,  and  practice,  as  .they  call  it,  the  de- 
cree gives  us  no  information.     They  may  have  decided  upon 
the  effect  of  an  usage  of  sixty  years  prcprio  vigare^  and  inde- 
pendent of  the  consideration  how  far  it  might  be  evidence  of 
something  further;  they  may  have  considered  it  as  evidence  of 
a  legal,  immemorial  custom;  or  they  may  have  considered  it  as 
evidence  of  a  composition  real.    At  any  rate,  the  attention  of 
the' Court  was  not  drawn  to  the  general  point,  Whether  either 
of  the  customs,  set  up  by  the  parties,  could  have  any  foundation 
in  law ;  the  antiqui^  of  either  custom  did  not  come  in  question, 
but  only  their  comparative  reasonableness,  and  on  that  alone 
the  Court  determined.    The  authority  of  that  case,  therefore, 
does  not  weigh  much  in  the  present,  where  the  point  as  to  the 
validi^r  of  any  custom  upon  this  subject  is  directly  made.  The 
other  case  mainly  relied  upon  to  shew,  that  a  practice  of  long 
standing,  although  not  propjerly  a  custom,  may  be  considered 
as  having  the  same  effect,  in  the  case  of  hops,  is  that  of  Sneyd  v. 
Unwin^  in  1740.    There  the  Plaintiff  insisted  that  the  tithe 
should  be  set  out  in  the  manner  now  contended  for  by  the  De- 
fendant in  error.     The  Defendant  relied  on  an  ancient  usage  of 
tithing  by  the  tenth  pole  or  hill,  after  the  binds  are  severed  from 
the  ground.     The  Court  directed  an  issue,  to  try  <^  Whether 
the  usage  was  for  hops  to  be  tithed  before  they  are  picked  from 
the  stalk?'    From  this,  it  has  been  contended,  that  the  Court 
must  have  been  of  opinion  that  such  an  usage  might  be  good, 
but  it  is  much  too  strong  a  conclusion  to  suppose  a  court  of 
equity  pledged  to  any  settled  opinion  on  a  matter  which,  by 
directing  an  issue,  it  confesses  may  be  more  effectually  investi- 
gated at  law  both  as  to  the  legal  principles  applicable  to  the 
usage  proved,  and  as  to  the  fact  of  usage  itself.     That  a  court 
of  equity  should  pause,  and  call  for  information  upon  those 
heads  for  its  own  satis&ction,  before  it  proceeds  to  a  decree, 
cannot,  in  fair  reasoning,  furnish  such  an  inference;  and  per* 
haps  the  Court  might  be  less  scrupulous,  having  the  decree  of 
Chitty  V.  Reeve  before  them,  where  their  predecessors  had  been 
governed  by  an  usage.     In  Sneyd  v.  Utminy  the  verdict  was 
against  the  custom.     Whether  that  arose  from  the  party  upon 
whom  the  affirmative  lay  failing  in  his  proof  of  the  usage  having 

long 
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1800.        long  subsisted,  or  from  the  direction  of  the  Judge  upon  the  ef- 

— •       feet  of  the  usage  supposing  it  proved  to  be  of  long  standing,  we 

^"^^  have  no  means  of  knowing  with  certainty ;  but  it  is  reasonable 
Hauxt;  to  suppose  that  the  same  usage  would  not  have  been  set  up 
is  Error.  twelve  years  afterwards,  ncCmely,  in  1762,  unless  strong  evi- 
dence had  been  given  of  it  in  the  first  cause ;  and  the  declara- 
tion of  the  Court  in  the  second  cause  seems  to  countenance  an 
opinion,  that  the  invalidity  of  the  usage  in  point  .of  law  might 
have  been  the  ground  of  determination,  since  the  court  declared 
that  the  method  insisted  on  <^was  not  the  legal  method  of 
tithing  hops,  but  that  they  ought  to  be  picked  or  gathered  be- 
fore the  same  are  titheable,"  and  decreed  an  account  according- 
ly. The  only  just  inference  which  can  be  drawn  from  that  case 
is,  that  the  court  of  equity  did  not  think  proper,  any  more 
than  another  court  of  equity  in  the  present  case,  to  determine 
upon  a  matter  of  custom,  without  the  assistance  of  an  investi- 
gation of  the  facts  vivd  voce^  and  of  the  law  which  should  re- 
sult therefrom. 

The  usage  insisted  on  by  the  Plaintiff  in  error  appears  also 
to  be  defective  in  reasonableness ;  for  it  is  stated  in  the  bill  of 
exceptions,  that  the  occupier  is  to  leave  the  tenth  row  if  equally 
planted,  or  the  tenth  hill  if  unequally  planted.     This  mode  of 
tithing,  therefore,  is  more  open  to  fraud  thaii  that  prescribed 
by  the  common  law,  since  the  planter  has  it  in  his  power  to 
determine  which  shall  be  the  tenth  row  or  hill,  and  accommo- 
date his  cultivation  accordingly,  and  as  many  hills  are  weak 
and  many  die,  and  he  can  begin  to  set  out  from  what  part  he 
pleases,  it  would  require  very  littie  contrivance  so  to  set  them 
out,  that  the  hills  allotted  to  the  parson  should  be  those  which 
are  weak  and  blighted.     This  is  not  merely  an  opening,  bat  an 
invitation  to  fraud.     Authorities  however  have  been  resorted  to 
to  shew  that  such  a  mode  of  setting  out  tithes  has  been  consi- 
dered as  reasonable,  and  may  be  good  by  custom ;  and  for  this 
purpose  the  case  o(  Stebbs  v.  GoocUuck,  Moor^  913.  1  Leon,  99, 
has  been  relied  on.  According  to  the  report  in  Moor,  the  par- 
son, as  he  alleged,  was  to  have  every  tenth  land  for  tithe  of  com, 
beginning  wiUi  the  land  next  the  church ;  and  the  occupiers 
knowing  which  of  the  lands  would  be  the  parson's,  n^Iected  tor 
tiU,  sow,  and  manure  them  as  they  did  their  own ;  for  which 
fraud,  the  parson  sued  for  tithe  in  kind,  that  is,  every  t^ith 
sheaf,  in  the  Spiritual  Court :  but  the  Court  of  Kit^s  Bench 
granted  a  prohibition,  because  the  parson's  remedy  for  the  fraud 
was  at  common  law.  •  According  to  this  report,  it  does  Dot  ap- 
pear 
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pear  that  the  validity  of  the  custom  was  nt  all  taken  into  consi- 
deration, but  only  that  the  parson,  having  sued  in  the  spiritual 
Court,  and  having  stated  a  fraud  as  the  only  ground  on  which 
his  suit  there  was  founded,  was  told  that  his  remedy  was  at 
common  law,  and  therefore  a  prohibition  was  granted.  But 
in  the  report  of  the  same  case,  in  Leonard^  the  reporter  states 
that  the  opinion  of  Wray,  Ch.  J.,  was,  that  the  custom  was 
against  common  reason,  and  void ;  but  that  if  it  were  a  good 
custom,  then  that  the  parson  should  have  his  action  on  the 
case  at  common  law.  Nothing  more  seems  &irly  to  be  cdi- 
lected  from  the  two  reports,  than  that  the  Court  decided  that 
at  all  events  the  fiict  of  fraud  should  not  be  tried  in  the  Spiritual 
Court,  the  Chief  JusUce  expressing  his  (pinion  as  to  the  cus- 
tom^  from  which  no  one  is  stated  to  have  dissented.  The  dic'* 
turn  of  Lord  Hobart  in  Hyde  v.  Mlis^  Hob.  250,  is  the  only 
other  authority  cited  to  the  same  e£Gsct.  The  point  immediately 
in  judgment  in  that  case  was,  Whether  carrying  the  first  crop 
of  hay  into  the  advanced  state  of  tedding,  and  putting  it  into 
wind-rows,  might  be  a  compensation  for  exempting  the  second 
crop  from  payment  of  tithe  ?  and  it  was  determined,  as  it  has 
often  been  since,  that  it  might.  By  way  of  assimilation  to  the 
case  then  at  bar,  the  report  states  his  Lordship  to  have  said, 
that  at  divers  places  they  set  out  the  tenth  acre  of  wood  stand- 
ing, and  so  of  grass.  It  must  be  observed,  that  the  law  of 
tithes  was  not  so  well  ascertained  in  the  time  of  Lord  Hobart 
as  it  is  at  present,  and  many  opinions  then  fluctuated  upon 
matters  which  have  since  been  settled.  With  respect  to  wood, 
indeed,  if  it  were  titheable  only  by  custom,  as  it  was  at  that 
time  supposed  to  be,  the  tithe-owner  could  only  have  taken  it  in 
the  way  that  custom  gave  it  to  him.  But  the  proposition  as 
applied  to  grass,  or  any  subject  titheable  by  the  general  law,  ip 
not  warranted  by  any  decisions  ancient  or  modern,  but  is  con- 
trary to  the  course  of  them  all.  There  must  in  all  cases,  and 
without  any  exception,  be  a  severance  from  the  freehold,  so 
that  what  was  part  of  the  inheritance  may  become  a  chattel  and 
vested  in  the  parson.  If  this  were  not  the  case,  the  Spiritoal 
Court  would  be  ousted  of  its  jurisdiction,  for  it  can  hold  no 
plea  of  what  relates  to  the  freehold.  In  all  the  books,  indeed, 
tithes  are  called  lay  chattels ;  but  till  severed  they  are  not  so ; 
they  still  remain  parcel  of  the  freehold,  so  that  severance  is  es- 
sentially necessary.  That  a  particular  piece  of  wood-land,  or 
fueadow-land,  separately  and  immemorially  enjoyed  by  the  par- 
son* 
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son,  may  be  a  compensation  for  tithe  of  wood  and  hay,  is  nn** 
doubted ;  but  no  authority,  except  the  dictum  above  mentioned, 
is  to  be  found,  to  shew  that  the  leaving  a  tenth  of  any  titheable 
matter  unsevered  can  be  good  by  custom.  The  case  ofStedman 
V.  Lyej  M.  11  fV.  S.  I  Lord  Raym.  504,  is  strongly  in  point 
In  a  suit  for  tithe  of  hops  a  modm  was  set  up,  that  if  the  parson 
send  his  servant,  4^.  to  pull  aliquam partem  luptdorumj  he  should 
have  the  tithe  of  them,  S;c,  But  it  was  agreed  by  the  Court 
to  be  **an  ill  custom,  because  it  drives  the  parson  to  more 
pmns  than  the  law  requires  to  entitle  him  to  that  which  by  law 
he  ought  to  have  in  the  same  manner  without  such  pains.'' 

The  observation  of  Mr.  Justice  Twisden^  in  Crcmh  v.  Rtsden^ 
seems  to  have  a  contrary  tendency  to  that  which  was  contended 
for  by  the  Plaintiff  in  error.  When  he  observes  that  the  legal 
manner  of  setting  out  the  tithe  of  hops,  whether  by  the  hili, 
the  pole,  or  the  bushel,  had  not  been  settled ;  he  must  be  un- 
derstood to  say,  that  in  point  of  fact  the  tithe  had  been  set  out 
in  these  several  ways  in  different  parishes,  but  which  of  them 
was  the  legal  way  had  not  been  then  determined.  Had  he 
conceived  that  the  practice  which  had  long  obtained  in  each 
particular  parish,  could  constitute  the  legal  mode  in  such  pa- 
rishes respectively,  it  is  probable  that  he  would  have  so  said ; 
but  it  seems  plain  that  he  conceived  some  general  rule,  founded 
on  principle,  and  applicable  to  all  places,  remained  to  be  as- 
certained :  that  general  rule  has  since  been  ascertained  in  the 
case  of  Walton  v.  Tyers. 

The  ground,  however,  upon  which  the  Plaintiff  in  error 
principally  relied,  was  that  of  a  real  composition,  which  it  was 
argued  might  have  taken  place  antecedent  to  the  13  Eliz.:  but 
it  is  very  doubtful  whether  the  manner  in  which,  or  the  time 
when,  the  tithe  itself  shall  be  set  out  in  kind,  caif  be  the  sub- 
ject matter  of  a  real  composition  but  only  of  the  discharge  of 
tithe. 

In  the  Codex  {a)  it  is  said,  that  a  composition  real  is,  *^  where 
the  incumbent  together  witl^  the  patron  and  ordinary  make  agree-* 
ment  by  deed  executed  under  their  hands  and  seals  that  certain 
lands  shall  be  discharged  from  the  payment  of  tithes  in  specie 
in  consideration  of  a  recompense  to  the  incumbent  either 
in  money  or  in  lands  to  him  and  his  successors  for  ever  or  in 
some  oAer  thing  for  their  benefit  and  advantage."  So  Sir  Simon 


(a)  GibwfCi  Codcxf  tit.  80.  c.  6.  p.  706,  in  twHs,  od.  171S. 
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JD^e  observes :  ^'That  which  we  call  a  real  composition  is,        1800. 

where  the  present  incumbent  of  any  church,  together  with  the       

patron  and  ordinary,  do  agree  under  their  hands  and  seals,  or  ^ 

by  fine  in  the  Kin^s  Court,  that  such  lands  shall  be  freed  and       ^^^* 
discharged  of  payment  of  all  manner  of  tithe  for  ever,  paying 
some  annual  payment,  or  doing  some  other  thing,  to  the  ease^ 
profit,  and  advantage  of  the  parson  or  vicar  to  whom  the  tithes 
did  belong^'  (a).    Indeed  there  are  two  requisites  to  constitute  a 
real  composition,  namely,  that  the  tithe  shall  be  discharged,  and 
that  a  compensation  shall  be  given.    Are  these  requisites  to  be 
found  in  this  usage  ?  That  the  tithes  are  not  discharged  must  be 
admitted.     Where  then  is  the  compensation  ?  It  was  said  that 
the  parson  was  to  have  the  binds ;  but  the  pleadings  do  not  give 
them  to  the  parson,  and  if  they  did,  they  areof  no  worth  orvalue. 
It  is  obvious  that  in  this  case  the  parson  is  to  give  up  the  benefit 
of  having  the  hops  picked  for  him,  and  to  do  it  for  himself  at 
a  great  expense,  and  in  an  inconvenient  manner.     For  this  he 
receives  nothing :  for  according  to  the  evidence,  he  is  only  to 
have  the  privilege  of  coming  upon  the  land,  of  cutting  the  binds 
and  picking  the  hops,  and  then  carrying  away  the  hops  whea 
picked.     To  this  agreement,  it  was  argued,  the  parson  might 
have  been  induced  to  accede  in  order  to  tempt  the  occupiers  of 
lands  to  plant  hops,  and  to  give  encouragement  to  a  very  ex- 
pensive cultivation.     As  to  the  inducement,  if  this  were  to  be 
admitted  as  a  compensation,  it  would  equally  well  establish  a 
custom   of  tithing  corn   by  setting  out  the   tenth  land,  or 
apples  by  setting  out  the  tenth  tree;    because,  by  a  parity 
of  reasoning,   it  might  be  presumed   that  the  parson  held 
out  this  favourable  mode  of  tithing  such  articles  in  order  io 
tempt  the  &rmers  and  occupiers  of  lands  to  employ  their  wood- 
lands or  pasture  in  such  culture  as  might  produce  more  bene- 
ficial tithe  to  himsel£     In  short,  it  would  make  good  a  compo- 
sition or  modus  to  receive  one  fifteenth  instead  of  one  tenth  of 
corn ;  for  undoubtedly  in  all  cases,  the  less  that  is  taken  for  the 
tithe  of  any  article,  the  more  the  occupier  is  encouraged  to  cul- 
tivate that  article ;  and  if  this  alone  were  to  be  admitted  as  a 
suflBcient  consideration,  the  objection  of  want  of  consideration 
would  not  lie  in  any  case. 

If  therefore,  on  the  presumption  that  the  tithe  had  been  ori- 
ginally so  granted,  or  on  any  other  supposition  this  method  of 

(o)  The  Parson*!  Counsellor,  Part  2.  c.  SO. 

setting 
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1800.        setting  out  the  tithe  of  hops  might,  by  immemorial  usage,  be 

supported,  still  the  argument  will  not  apply  to  the  present  case, 

^^ "        wherein  no  immemorial  usage  can  have  existed;  and  if  the  tithe- 
Hauit;       owner  at  the  first  introduction  of  hops  had  a  right  to  bis  tidie 
by  measure,  the  objection  remains  unanswered,  that  the  com- 
position cannot  be  good,  because  he  parts  with  that  right  with* 
out  receiving  any  compensation. 

Supposing,  however,  that  this  can  be  the  subject-matter  of  a 
real  composition,  it  will  be  right  to  examine  the  nature  of  the 
evidence  upon  which  the  composition  is  attempted  to  be  sup- 
ported. In  fact,  the  evidence  is  not  applicable  to  a  oomposidon 
real.    It  consists  wholly  of  usage,  and  is  that  sort  of  evidence 
which  is  a(^licable  to  a  modusy  but  has  no  reference  to  a  parti- 
cular deed  of  composition.     Usage  is  in  general  a  ground  for 
presuming  deeds,  even  against  the  crown  :  yet  in  the  particular 
instance  of  composition  for  tithes,  it  is  settled  that  where  the 
deed  cannot  be  produced,  some  evidence  must  be  given  referring 
Co  the  deed,  pr  shewing  that  it  did  exist,  indqiendent  of  mere 
usage.     And  the  reason  why  this  has  been  so  held,  is  stated 
to  be,  that  if  it  were  otherwise  the  church  would  be  defrauded, 
and  every  bad  modus  turned  into  a  good  composition.     Heaih' 
cote  V.  Mainwaringj  3  Bra.  Chan.  Cos.  217.    Indeed  it  may  be 
collected  from  the  Year  Book  S4  H.  6.  36.  that  the  ancient  law 
was,  that  an  annuity  founded  on  a  real  composition,  in  discharge 
of  tithes,  could  only  be  claimed  by  producing  the  deed  of  com- 
position, or  by  alleging  an  immemorial  prescription.     The  pre- 
suming a  deed  from  long  usage  is  certainly  a  novel  invention  of 
the  Judges  for  the  furtherance  of  justice  and  the  sake  of  peace, 
where  there  has  been  a  long  exercise  of  an  adverse  right.     For 
instance,  it  cannot  be  supposed  that  any  man  would  su£Ber  his 
neighbour  to  obstruct  the  light  of  his  windows,  and  render  his 
house  uncomfortable,  or  to  use  a  way  with  carts  and  carriages 
over  his  meadows  for  twenty  years  respectively,  unless  some 
agreement  had  been  made  between  the  parties  to  that  effect,  of 
which  the  usage  is  evidence.     But  with  re^^ect  to  a  com|)en- 
sation  for  tithes  the  same  reason  does  not  obtain,  because  tem- 
porary agreements  are  made  and  continued  for  the  conveuience 
of  parties  during  a  succession  of  incumbents.    There  is  no 
exercise  of  an  adverse  right,  which  is  generally  deemed  ne- 
cessary to  raise  the  presumption.    The  best  evidence  of  an 
agreement  for  a  real  composition  having  actually  taken  place  is 
the  deed  itself^  but  that  can  rarely  be  expected.    In  the  case  of 
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Sawbridge  v.  Benton,  Anstr.  375.  instruments  were  given  in  evi- 
dence which  strongly  denoted  that  such  an  agreement  must  have 
taken  place  as  they  related,  with  a  reasonable  degree  of  proba- 
hili^,  more  particularly  to  such  a  transaction  than  to  any  other ; 
wherefore  the  real  composition  was  supported.     Indeed,  it  ap- 
pears to  have  been  invariably  holden  that  some  evidence  must  be 
adduced  to  shew  that  such  an  agreement,  though  lost,  did  once 
exist.     Such  was  the  opinion  of  the  Court  of  Exchequer  in  the 
cases  o( Robinson  v.  Appleton,^  Wood,  10.;  and  i/on^s  v.  Smaine^ 
4  Woody  SIS. ;  and  such  was  the  opinion  of  Lord  Hardmcke  in 
Ratherham  v.  Fanshawe,  3  Atk.  628.  In  the  present  case  there  is 
wanUng  that  which  is  indispensably  necessary  where  a  real  com- 
position is  to  be  presumed,  namely,  mutual  loss  and  gain  on  the 
respective  parts  of  tiie  parson  and  occupier.  Where  the  occupier 
has  long  retained  that  which  by  law  he  ought  not  to  retain,  and 
yields  to  the  parson  that  which  by  law  he  is  not  bound  to  yield ; 
thjs  mutuality  of  loss  and  gain  acquiesced  in  for  a  great  length  of 
time,  is  strong  corroborating  evidence  of  such  an  agreement 
having  been  executed  by  the  necessary  parties  :  but  where  this 
mutuality  is  not  to  be  found,  the  presumption  must  be  that  no 
agreement  took  place,  whereby  the  parson  consented,  with  the 
permission  of  the  patron  and  ordinary,  to  forego  his  legal  rights 
without  any  retribution.    The  bare  fact,  therefore,  of  the  parson 
having  been  in  the  perception  of  less  than  what  is  due  to  him,  or 
of  that  which  is  due  in  a  less  beneficial  manner,  is  not  of  itself  a 
ground  for  presuming  a  real  composition ;  and  this  was  the 
c^inion  of  RoUe,  as  appears  in  the  case  of  the  Earl  of  Hertford 
V.  Leechy  8  Car.  1.  {a)  where  in  stating  what  he  conceives  were 
the  reasons  of  the  Court  for  holding  that  certain  lands  were  not 
discharged  of  tithes,  he  gives  this  as  one,  ^^  that  it  shall  not  be 
intended  that  any  real  composition  or  consideration  was  given 
for  the  discharge  of  tithe  without  shewing  that  specially."  Such 
has  been  considered  to  be  the  law  ever  since. 

From  this  course  of  reasoning  it  follows  that  the  tithe  of  hops, 
by  the  principles  of  the  common  law,  is  payable  from  the  true 
time  of  the  severance  of  this  titheable  matter,  namely,  from  the 
picking ;  that  no  custom  or  modus  can  apply  to  this  any  more 
than  to  many  articles  of  modern  introduction;  that  no  long  prac^ 
tice,  even  though  concomitant  with  the  introduction  of  the  ar- 
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{a)  VuL  2  Danv,  Ah,  612.  tit  Bvmet  (I.),  pU  2.  Fin.  Abr.  til.  J>vmtt  (L  t),  pi.  2. 

tide 
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1800.        tide  itself^  can  have  the  effect  of  a  custom  or  modus ;  and  vary 

the  legal  principle  by  which  the  tithe  is  to  be  set  out ;  that  as  a 

^*J|^"*  real  composition,  the  mode  of  tithing  contended  for  cannot  be 
HALnrr;  supported,  Since  it  does  not  fall  within  its  definition ;  that  if  it 
in  Bnor.  jy^  there  is  in  this  case  no  evidence  whatever  of  the  existence 
of  a  deed  of  composition ;  that  the  usage  contended  for  would 
furnish  to  the  farmer  a  temptation  almost  irresistible  to  cheat 
the  parson,  and  would  subject  the  property  of  the  church  to  im- 
minent peril,  and  therefore  that  upon  the  matter  set  out  in  the 
bill  of  exceptions,  the  direction  was  rightly  given  to  the  jury 
to  find  for  die  Defendant. 

After  hearing  the  opinion  of  the  Judges,  the  Hpuse,  upon  ihe 
motion  of  the  Lord  Chancellor,  resolved  that  the  judgment  of 
the  Court  of  King's  Bench  should  be  affirmed. 


Mr.  J,  BtiUer  was  prevented  by  illness  from  attending  in 
Court  during  any  part  of  this  term,  and  early  in  the  ensuing 
vacation  died  at  his  house  in  Bedford  Square. 


THE  END   OF  EASTER  TERM. 
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ARGUED  AND  DETERMINED  1800. 

IN 

THE  COURTS  OF  COMMON  PLEAS 

AND 

EXCHEQUER  CHAMBER, 

AND 

IN   THE   HOUSE   OF  LORDS; 

IN 

Trinity  Term, 

In  the  Fortieth  Year  of  the  Reign  of  George  III. 


(The  foUamng  case  loas  decided  in  last  Easter  Term^  but  its 
publication  was  unavoidably  delayed  till  the  present  period.) 

Long  t;.  Duff.  ^'^  ^^ 

Idem  V.  Bolton. 


rpHESE  were  two  actions  on  policies  of  insurance  on  the  AfortignbuOt 

"*■   ship  Luofy  at  and  from  Padstaao  in  Cornwall  to  Leghofit.  *!llSliJ**^ 

The  causes  were  tried  before  Lord  Eldon,  Ch.  J.  at  the  quired  to  be  re- 
GuildhaU  sitdngs  after  Michaelmas  term  1799,  and  verdicts  ^T^theref"^ 
were  found  for  the  Plaintiffs  in  both  actions,  under  the  follow-  sui  without  coo- 
ing circumstances :  The  Lua/  was  a  Spanish  built  ship  pur-  Jh^***^!!5j^*'*!j 
chased  at  Hamburgh  by  the  Plaintiff,  a  British  subject ;  she  the  cooToy  act 
was  not  registered,  but  had  paid  the  alien  duties.     Previous  ^^^  ^  ^'j^' 
to  setting  sail  upon  the  voyage  insured,  the  captain  of  the  ofiMunmcebe 
jLucy  applied  to  the  Admiralty  for  a  licence  to  proceed  without  f^'^^jj",*^ 
convoy  to  Leghorn  and  Naples^  but  only  obtained  a  licence  for  iocumbentonthe 
Naples;  notwithstanding  which  he  proceeded  on  the  voyage  to  J^J^^^trSie 

underwriter,  &t 
the  time  of  making  the  policy,  the  circimistance  of  her  being  foreign  buiit  (a). 

(a)  Vide  Snpeil  t.  Royil,  E.  A.  Company^  4  Taunt  856.   Campbell  ▼.  Irmet^  4  B. 
and  A.  420.    JUormsf  Generai  t.  ffiUm,  8  Price,  435. 

VOL.  II.  p  Leghorn 
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]  800.        Leghorn  without  convoy,  and  was  captured  off  that  place  by  a 

■  French  privateer.     The  only  difference  between  the  tw^o  cases 

^^®         was,  that  in  the  former  it  was  represented  to  the  underwriters 

Durr.         at  the  -time  of  effecting  the  policy  that  the  Lucy  was  a  foreign 

built  ship  and  not  registered  ;  but  in  the  latter  it  was  not« 

On  the  part  of  the  Defendant  it  was  objected  in  both  actions, 
that  as  the  licence  obtained  did  not  extend  to  tlie  voyage  insured, 
the  Lucy^  though  a  foreign-built  ship  British  owned,  was  with- 
in the  provisions  of  the  38  Geo,  3.  c,  76.  which  makes  void  all 
policies  upon  ships  sailing  without  convoy ;  and  in  the  second, 
that  supposing  her  not  to  be  within  the  provisions  of  the  con- 
voy act,  that  circumstance  ought  to  have  been  comoiunicated 
to  the  underwriters.  \ 

On  these  grounds  a  rule  msi  was  obtained  in  Hilary  term, 
calling  on  the  Plaintiffs  to  shew  c^use  why  new  trials  should 
not  be  liad,  and  nonsuits  be  entered;  and  the  cases  were 
afterwards  argued  by  Shepherd  and  WiUiamSy  Seijts.  for  the 
Plaintiffs,  and  Leris  and  Bayley^  Serjts.  for  the  Defendants. 

Cur.  adv.  xmU. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

Lord  Eldon,  Ch.  J.  There  was  nothing  to  distinguish  the 
case  of  Long  v.  Duff  from  Long  v.  Bolton^  except  this  siiigle 
circumstance,  viz,  that  in  the  latter  it  was  not  disclosed  to  the 
underwriters  that  the  ship  in  question  was  of  such  a  peculiar 
description,  as  not  to  fall  within  the  provisions  of  the  convoy 
act.  With  res})ect  to  which,  we  are  all  of  opinion  that  it  was 
properly  left  to  the  Jury  to  determine  whether  according  to 
usage  it  was  the  duty  of  the  assured  to  give  this  information,  or 
of  the  underwriter  to  satisfy  himself  upon  that  point.  The  JoJy 
have  decided  that  it  was  the  business  of  the  underwriter  to  ob* 
tain  this  information  for  himself. 

With  respect  to  the  general  point,  the  question  is.  Whether 
a  vessel  in  the  situation  of  the  Lucy^  departing  without  convoy, 
(not  having  obtained  a  proper  licence  so  to  do^)  can  be  deemed 
to  be  protected  by  the  policy  ?  or.  Whether  that  policy  is  not 
altogether  void  under  the  provisions  of  t\xe  38  Geo.  S.  c.  76.  s.i» 
which  declares  that  every  policy  of  insurance  on  any  shq)  or 
cargo  within  the  purview  of  the  act  which  shall  depart  without 
convoy,  or  shall  wilfully  desert  its  convoy,  shall  be  null  and 
void  ?  The  preamble  of  that  act  states  generally,  "  that  it  will 
add  to  the  security  of  trade  to  prevent  ships  sailing  without 
convoy,  except  in  certain  cases ;"  and  the  first  section  enacts, 
*^  that  it  shall  not  be  lawful  for  any  ship  or  vessel  belongii]^  to 

*^       any 
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any  of  His  Majesty's  subjects,  except  as  hereinafter  provided,        1800. 

to  sail  or  depart  from  any  port  or  place  whatever,  unless  under       

the  convoy  or  protection  of  such  ship  or  ships,  vessel  or  vessels,  ^"* 
as  shall  or  may  be  appointed  for  that  purpose.'^  The  principle  DoVp. 
of  policy  stated  in  the  preamble  to  this  act  will  undoubtedly 
apply  to  ships  foreign  built  in  the  possession  of  Briiish  owners^ 
as  well  as  to  ships  British  built.  But  whether  it  was  intended 
to  be  carried  to  that  extent  is  the  question  we  are  now  to  de- 
cide, and  which  we  must  decide  by  examining  the  clause  which 
is  to  carry  the  principle  into  eBect.  The  sixth  section  provides, 
that  nothing  In  the  act  contained  by  which  ships  are  required 
not  to  depart  with  convoy,  shall  extend  "  to  any  ship  or  vessel 
which  is  not  required  to  be  registered  by  any  act  or  acts  of  par- 
liament in  force  on  or  immediately  before  the  passing  of  this 
act."  It  was  contended  on  the  part  of  the  underwriters,  that 
the  words  **  not  required  to  be  registered,"  might  be  construed 
•*  not  entitled  to  be  registered."  But  it  is  clear  from  the  con- 
text, that  the  legislature  intended  to  use  the  words  <^  not  re- 
quired" in  another  sense ;  for  in  the  line  immediately  preceding,^ 
which  describes  the  prohibitions  of  the  act,  the  words  are  "  re^ 
qmred  not  to  sail  without  convoy."  The  true  question  is, 
Whether  this  ship  was  required  to  be  registered  by  any  statute 
in  force  when  the  convoy  act  passed  ?  It  appears  that  she  is 
foreign  built,  that  she  was  purchased  previous  to  the  time  when 
the  prohibition  took  place;  and  in  order  to  ascertain  whether 
this  ship  being  British  owned  is  required  to  be  registered,  or 
not,  we  must  look  back  to  the  provisions  of  our  navigation  laws. 
If,  indeed,  this  ship  be  required  to  be  registered,  having  de- 
parted from  a  British  port  without  having  procured  herself  to 
be  registered,  she  is  for  that  offence,  by  26  Geo.  3.  c.  60.  5.  S2. 
ipso  facto  forfeited.  We  therefore  must  be  thoroughly  satisfied, 
that  we  stand  on  the  most  solid  grounds  before  we  hold  this 
ship  subject  to  a  regulation,  by  the  having  infringed  which,  if 
she  be  indeed  subject  to  it,  she  has  incurred  the  penalty  of 
forfeiture*  I  shall  not  dwell  upon  any  of  the  acts  relative  U> 
navigation  which  were  passed  previous  to  the  12  Car.  2.  But 
it  maybe  observed  in  general,  that  it  appears  clearly  from  the  . 
tmiform  tenor  of  all  the  early  acts  upon  the  subject,  whether 
passed  during  the  time  of  the  commonwealth  (a),  or  subsequent 
to  the  restoration,  that  the  policy  of  the  legislature  ever  was  to 
confine  the  privileges  of  our  trade,  as  far  as  was  consistent  with 
the  extent  of  that  trade,  to  British  built  shipping.  But  as  the 
quantity  of  British  built  shipping,  at  the  several  periods  when 

-     -  (a)  Sm  ScobeWs  Jets,  Anno  1651,  c.  92. 

V  2  those 
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i  800.        foreign  built  and  British  owned,  exactly  on  the  same  footing  as 
■  they  stood  before.  Their  situiition  seems  not  to  have  been  altered 

^*"  till  the  passing  of  the  26  Geo.  3.  c.  60.  on  which^the  present 
Dvrr.  question  principally  depends.  After  tlie  best  consideration  which 
I  have  been  able  to  give  that  statute,  and  after  conversing  upon 
it  with  the  noble  lord  who  framed  it  (a),  as  well  as  with  the 
learned  author  of  the  treatise  {b)  to  which  it  gave  rise,  the  de- 
termination I  have  come  to  is,  that  foreign  built  ships  in  British 
ownership  are  not  required  to  be  registered,  and  consequently 
that  this  verdict  must  stand.  The  preamble  of  that  act  recites, 
**  that  it  is  proper  that  the  advantages  hitherto  given  by  the  le- 
gislature to  ships  owned  and  navigated  by  His  Majesty's  sub- 
jects should  from  thenceforth  be  confined  to  ships  wholly  built 
and  fitted  out  in  His  Majesty's  dominions."  The  legislature 
thereby  declared,  that  the  time  was  then  come  when  the  policy 
of  employing  British  built  shipping  exclusively  in  the  commerce 
of  this  country  might  be  employed  in  its  utmost  extent.  But 
there  is  not  a  single  word  in  the  preamble  from  which  it  may  be 
collected  that  any  other  than  British  built  ships  are  required  to 
be  registered.  The  statute  enacts,  that  after  the  1st  oT  Augud 
1786,  no  foreign  built  ship  except  prizes,  nor  any  ship  built  up- 
on a  foreign  bottom,  although  British  owned,  ^^  shall  be  any 
longer  entitled  to  any  of  the  privileges  or  advantages  of  a  Bri- 
tish built  ship  or  of  a  ship  owned  by  British  subjects,*^  but  that 
such  advantages  shall  be  confined  to  ships  wholly  of  the  built  of 
this  country  or  of  spme  of  our  possessions.  Then  follows  a  pro- 
viso, that  nothing  in  the  act  contained  should  prevent  such  fo- 
reign built  ships  as  before  the  1st  of  Mai/  1786  were  British 
owned  and  registered,  from  continuing  to  enjoy  the  privileges 
which  they  had  before  enjoyed ;  nor  to  deprive  any  ship,  buQt 
upon  a  foreign  bottom,  and  registered  before  that  day,  from 
continuing  to  enjoy  the  privileges  to  which  she  was  then  entitled; 
nor  to  prevent  any  such  ship  begun  to  be  repaired  or  rebuilt 
before  that  day  from  being  registered  under  the  act^y  virtue 
of  an  order  of  the  commissioners  of  customs.  This  order  they 
were  authorised  to  grant  if  it  should  appear  to  them  upon  oath 
that  such  ship  was  bona  Jide  stranded,  being  the  sole  properly 
of  a  foreigner,  or  that  she  was  a  droit  of  Admiralty^  and  under 
either  of  these  circumstances  was  sold  to  a  British  subject,  and 
was  so  much  repaired  that  two-thirds  of  her  were  British  built 
It  is  clear  from  the  last  provision  that  the  legislature  meant  to 

(n)  L^rd  BM^fbu^r^i  now  the  Earl  otlAverpo^,        (6)  JUeoe's  Lmtof  Shippii^. 

require 
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require  all  those  ships  to  be  registered  which  were  entitled  to         1800. 

be  registered,  and  to  prevent  those  from  being  registered  which       

were  not  required  to  be  registered.  On  the  third  section  of  this  ** 

act  much  reliance  has  beea  placed.  The  object  of  that  clause  Purr 
was  to  extend  tlie  registry  introduced  by  the  7  4*  8  fV.  3.  into 
the  plantation  trade  to  die  European  trade.  It  therefore  enacts, 
that  ^^all  and  every  ship"  having  a  deck,  and  being  of  fifteen 
ton  burthen  and  upwards  and  British  owned,  shall  be  registered 
in  the  manner  therein-after  mentioned.  It  is  quite  clear,  how- 
ever, that  this  clause  must  be  construed  according  to  the  tenor 
of  the  act,  and  must  be  confined  to  such  ships  as  could  be  regis- 
tered in  the  manner  therein-after  directed;  for  it  is  impossible 
to  contend,  that  because  the  legislature  uses  the  words  ^^all  and 
every  ship,"  it  meant  therefore  to  require  even  those  ships  to  be 
registered  which,  as  appears  from  other  parts  of  the  act,  were 
intended  to  be  prevented  from  being  registered.  By  the  sixth 
section  it  is  provided,  that  nothing  in  the  act  shall  extend  to  re- 
quire to  be  registered  any  ship  of  war,  or  vessel  belonging  to 
tlie  royal  femily,  or  employed  in  inland  navigation.  And  the  27 
Geo.  S.  c.  19.  s,  8.  further  provides,  that  vessels  not  exceeding 
thirty  tons,  and  not  having  a  whole  deck,  and  solely  employed 
in  the  Newfoundland  fishery,  shall  not  be  subject  to  be  regis- 
tered. The  general  principle  introduced  by  the  26  Geo.  S. 
being,  that  all  British  built  ships  should  be  registered,  it  became 
necessary  to  introduce  these  exceptions :  and  I  am  of  opinion, 
that  the  words  ^^  not  required  to  be  registered,"  employed  in  the 
sixth  section  of  the  convoy  act,  cannot  be  satisfied  by  being  ap- 
plied to  these  clauses,  since  the  ships  thereby  excepted  from  the 
necessity  of  obtaining  a  certificate  of  registry,  from  the  nature 
of  their  employment  can  never  be  in  a  situation  to  require  con- 
voy. It  has  been  argued,  that  as  the  twenty-eighth  section  of 
the  26  Geo,  3.  r.  60.  has  given  two  sorts  of  registry,  one  relating 
to  British  built  ships,  and  one  to  foreign  built  ships,  all  foreign 
built  ships  are  therefore  within  the  meaning  of  the  latter  sort 
But  the  meaning  of  the  legislature  upon  this  head  is  clear.  It 
had  been  declared  that  all  foreign  built  ships  British  owned, 
which  had  been  registered  previous  to  the  1st  of  May  1786, 
should  continue  to  enjoy  certain  privil^es ;  and  the  twenty- 
ninth  section  required  that  all  the  old  registers  of  such  ships 
should  be  delivered  up  and  new  ones  granted ;  it  is  obvious, 
therefore,  that  the  <^  certificate  of  foreign  registry  for  the  £u- 
ropean  trade,  British  property,"  mentioned  in  section  twenty- 
eight. 
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1800.       ^^gfat,  was  intended  to  apply  to  these  ships  wbicB,  though  fe- 

ceign  built,  were  to  continue  to  enjoy  the  privileges  to  which 

^^^         their  former  register  entitled  them.     But  it  is  impossible  that 
Duff.        it  should  be  intended  to  apply  to  such  foreign  built  ships  as 
were  not  registered  before  the  1st  of  May  1786)  since  its  ob« 
ject  was  to  prevent  them  from  enjoying  the  privileges  which 
that  certificate  was  calculated  to  confer.     It  appears  from 
Reeve's  Law  of  Shipping  {a),  that  as  British  built  ships  only 
were  entitled  to  the  plantation  trade,  the  certificate  of  <*  £rt/isi 
plantation  registry^'  was  adopted  by  the  desire  of  the  commis- 
sioners of  the  customs,  to  distinguish  those  ships  from  foreign 
built  ships  British  owned,  which  were  entitled  to  the  Eitropean 
trade,  and  to  which  the  certificate  of  *^foreign  ships  registry 
for  the  European  trade,  British  property,^  was  given.     The 
twenty-ninth  section  of  that  act  also  takes  a  distinction  be- 
tween those  ships  which  are  required  to  be  registered  from  that 
time,  viz.  British  built  ships,  and  those  ships  which  are  entitled 
to  be  registered  in  consequence  of  the  previous  certificate  of 
regbtry  obtained  by  them ;   and  then  directs  that  both  shall 
obtain  roisters.     Subsequent  to  this  act,  therefore,  all  those 
ships  which  are  entitled  to  be  registered,  are  required  to  be  re- 
gistered, and  the  thirty-second  section  of  the  act  subjects  them 
to  forfeiture  in  case  they  attempt  to  proceed  to  sea  without 
having  been  registered.  It  is  material  to  observe,  that  this  very 
case  shews  in  what  manner  the  above  statute  has  been  under- 
stood; for  if  the  ship  which  was  the  subject  of  the  present  in- 
surance had  been  required  to  be  registered,  she  would  not  have 
been  permitted  to  clear  out  for  sea,  not  having  in  fact  been  re- 
gistered, but  would  have  been  seized  as  forfeited.  The  la^  sec- 
tion of  27  Geo,  3.  c.  19.  which  was  passed  for  the  express  pur- 
pose of  obviating  doubts  on  the  26  Geo,  S.  shews -the  intenticm 
of  the  legislature  that  the  latter  act  should  have  that  construc- 
tion which  has  now  been  put  upon  it.   It  declares  that  all  ships 
not  entitled  by  the  26  Geo.  3.  to  the  privileges  of  British  built 
or  British  owned  ships,  and  all  ships  not  registered  accord- 
ing to  the  said  act,  shall,  although  owned  by  British  sub- 
jects, be  deemed  alien  ships  and  be  liable  to  the  same  pe- 
nalties and  forfeitures  as  alien  ships.     It  is  not  said  that  ships 
not  registered  shall  not  be  navigated  or  owned  by  British 
subjects ;  a  British  owner  of  a  foreign  built  ship  may  engage 
in  neutral  trade,  and  will  be  liable  to  the  alien  duties,  but 

{a)  See  pages  487,  438.  447,  448. 

it 


IN  THB   FORtlBTH  YSAE  OF   OEOROE  III.  St7 

it  was  not  the  policy  of  the  legislature  to  prevent  British  sub*        1800* 

jects  from  employing  foreign  ships  in  neutral  trade,  in  as  ample      

a  manner  as  Uiey  can  be  employed  by  aliens.    The  84  Geo.  8.  ^ 

c*  68.  contains  several  provbions  for  granting  new  certificates  Duff. 
upon  a  transfer  of  property ;  but  it  appears  to  me  to  proceed 
upon  the  same  ground  as  the  26  Geo.  3.  and  to  regulate  those 
cases  only  in  which  a  title  to  a  certificate  having  been  given,  a 
certificate  is  required  to  be  obtained,  and  in  which  the  parties 
obtaining  it  are  to  derive  some  advantage  from  it 

In  this  view  of  the  subject  we  are  all  of  opinion,  that  the  ob- 
jection taken  cannot  be  supported,  and  therefdre  tbat  the  ver- 
dicts must  stand. 

Per  Curiam^  Rule  discharged. 


Parke  v.  Mears.  -^  "*^ 

T^EBT  on  bond  and  verdict  for  the  PlaintiiTon  the  issue  of  A  bond  lu^ina 
•^  nan  estfachmij  with  liberty  to  the  Defendant  from  Lord  ^^  aS^StStcd 
JEldofij  Ch.  J.,  before  whom  the  cause  was  tried,  to  move  to  set  by  one  witneH, 
that  verdia  aside  and  have  a  nonsuit  entered,  if  the  Court  under  ^tajdning""^ 
the  following  circumstances  should  think  the  execution  of  the  room  and  ihefm 
bond  was  not  sufiiciendy  proved.  The  bond  was  executed  in  desiredto'attat 
Jrelandj  and  there  were  two  attesting  witnesses  to  it,  one  of  it  also,  which  he 
whom,  a  person  of  the  name  of  Heame,  was  called  at  the  trial  iinhe^«Miice 
to  prove  the  execution.  It  appeared  that  the  bond  had  been  of  ^.«-Held 
executed  in  a  room  adjoining  to  that  in  which  Heame  was  a  g^^  iHtneu  to 
few  minutes  previous  to  the  time  at  which  he  was  desired  to  pn^tbec 
attest,  but  the  Defendant  himself  was  present  and  heard  the 
attorney  request  the  witness  to  attest  this  among  many  other 
deeds ;  the  other-attesting  witness  however  was  still  in  the  room 
where  the  deed  had  been  executed.  It  was  proved  also  that 
Heame  knew  the  Defendant's  hand-writing,  and  that  the  De- 
fendant knew  he  was  acquainted  with  it,  and  that  the  Defend- 
ant himself  had  acknowledged  the  instrument. 

Bayleyj  Seijt,  now  moved  for  a  rule  nisi  to  enter  a  nonsuit, 
and  contended,  that  as  no  subsequent  acknowledgment  {b)  of 
the  instrument  by  the  Defendant,  could  dispense  with  the  re- 
gular proof  of  the  execution  of  the  deed,  the  case  must  stand  as 
if  none  such  had  been  made ;  that  the  evidence  oi  Heame  was 

{a)S,C,^Eqt.Rep,  171. 

(6)  JkbU  V.  Plumbe,  Deng.  816.    Lain^  v.  Jtamr,  ante,  p.  S6. 

insufficient, 
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Pius 

V. 


insufficient,  as  he  was  not  present  at  the  time  of  the  execution, 
and  that  evidence  should  have  been  produced  to  shew  that 
the  deed  was  not  complete  at  the  time  Heame  was  called  on 
to  attest,  since  if  it  was  complete  his  attesting  subscription  was 
nugatory. 

But  the  Court  thinking  the  whble  might  be  considered  as 
one  transaction,  held  the  execution  of  the  bond  suflBcientiy 
proved  (a). 

Bayley  took  nothing  by  his  motion. 


(a)  In  the  case  of  GreOier  v.  Nettle  and 
others,  Peake  N".  P.  Cos.  146.  a  point 
nearly  analogous  to  the  present  decision 
teems  to  have  arisen.  There  "  to  prove  a 
partnership  deed  tlie  PlaintifTs  counsel 
called  the  subscribing  witness,  who  said  she 


did  not  see  ibt  deed  executed*  but  thit 
Neale  brought  it  to  her  and  desired  her  to 
put  her  name  thereto  as  a  subBcr%aig  wit- 
ness, which  she  did,**  and  this  appears  to 
have  been  deemed  sufficient  proof  of  the 
execution  of  the  deed  by  NetUe, 


June  19th. 


North  and  Another  t\  Lambert. 


Where  tlie 
PlttDtiff  enters 
an  appearance 
for  ttie  Defend- 
ant under  th« 
ttatutejildgment 
m^be^goed 
without  any  de- 
mtod  of  a  plea» 


TN  this  action  the  declaration  was  filed  by  the  PlaintifTs  on  the 

1st  of  May y  and  notice  thereof  given  and  a  rule  to  plead  en- 
tered in  due  time.  On  the  16th  of  the  same  month  the  De- 
fendant having  entered  no  appearance,  the  Plaintiffs  entered 
one  for  him,  and  signed  judgment  without  demanding  a  plea. 

Shepherd^  Serjt.,  having  on  a  former  day  obtained  a  rule  nisi 
for  setting  aside  this  interlocutory  judgmeht  and  all  subsequent 
proceedings  thereon  with  costs,  on  the  ground  of  a  demand  of 
a  plea  being  necessary ; 

Marshall^  Serjt.,  now  shewed  cause,  and  contended,  that 
where  the  Defendant  does  not  enter  an  appearance,  the  Plain- 
tiff has  a  right  to  sign  judgment  without  demanding  a  plea. 

The  Court  on  inquiry  of  the  officers  found  the  practice ^o  be 
as  stated  on  the  part  of  the  Plaintiffs,  viz.  that  where  the  De- 
fendant does  not  appear,  judgment  may  be  signed  without  any 
demand  of  a  plea  (a). 

Rule  discharged  with  costs. 

(a)  Eeg,  Gen,  B,  R.  7.  1  G.  S.  Reg.  without  aprevious  demand  ofa  plea,  though 

Gen.  C.  jB.  M.  1  G.  2.  Jones  v.  JViUcmson,  he  has  n^lected  to  take  the  declaration  oat 

Barnes,  249.  and  Palk  v.  Rendle,  8  7.  R.  of  the  office.     NoU  v.  Ol^ieidt  B.  R.  1 

466.  But  where  the  Defendant  has  appear-  mis.  1S4.  and  White  t.  JDent,  ante,  xtA. 

ed,  judgment  cannot  be  signed  against  him  1.  p.  341. . 


(IN 
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(IN  THE  EXCHEQUER  CHAMBER.) 

Walker  v.  Bayley  in  Error.  ^««  «ofli. 

npHE  Court  o(King^s  Bench  havbg  given  judgment  against  if  judgment  for 
•*■   the  Plaintiff  in  error,  in  an  action  upon  an  attorney's  bill,  ^^  Plaintiff  on 
he  brought  a  writ  of  error  in  this  Court,  which  was  afterwards  bei^Brm^iintiie 
non-prossed  and  the  judgment  below  affirmed.  Exhequa- 

Heath  now  moved  that  it  might  be  referred  to  the  cleric  of  ^urt  win  not 
the  errors  to  compute  interest  on  the  judgment  below,  from  the  tllow  tutored  (a). 
day  of  its  being  entered  up  to  that  of  the  affirmance ;  and  ob- 
served, that  the  case  of  Shepherd  v.  Mackreth^  2  H.  Bl.  284. 
in  which  it  was  first  settled  that  interest  might  be  given  by  this 
Court,  was  an  action  on  an  attorney's  bill. 

But  the  Court  said  that  similar  applications  had  been  fre- 
quently made  and  refused ;  and  that  the  Court  in  Shepherd  v. 
Mackrethdid  not  advert  to  the  circumstance  of  the  action  being 
brought  upon  an  attorney's  bill,  their  attention  being  only  di- 
rected to  the  general  question.  Whether  interest  could  be 
given  by  this  Court  or  not  ? 

Heath  took  nothing  by  his  motion. 


S85. 


0 

(a)  Vide  Kingston  ▼.  UackhUath,  I  Campb.  518.     j^Hcint  v.   frheeler,  2  N»R. 


Doe  ex  dem.  Banks  v.  Booth.  Jwie  sitt 

T^  JECTMENTfor  three  toll-houses  with  the  toll-gates  there-  The  trutteet  on- 
unto  belonging.     The  cause  was  tried  before  Booke^  J.  at  f^  hiviSfde- 
the  spring  assizes  at  York^  when  a  verdict  was  found  for  the  nu*ed  to  one  of 
lessor  of  the  Plaintiff,  subject  to  the  opinion  of  the  Court  on  a  ^^l^^idJ*!!^ 
case  which  stated  in  substance,  that  Uie  trustees  under  an  act  portion  of  the 
of  parliament  made  in  the  17  Geo.  3.  for  repairing  and  widen-  Jj^  roi?Md'irf' 
ing  the  road  from  Halifax  to  Sheffield^  by  deed  of  the  5th  jlprU  ^«  toll-hpujef 
1779,  in  consideration  of  100/.  paid  by  the  lessor  of  the  Plain-  ooltowSag^Sc  **' 
tiff  to  the  treasurer  of  the  said  road  according  to  the  direction  »>>«  •*  ^«  •tmi 
of  the  statute,  did  grant,  bargain  (a),  sell,  and  demise  to  the  boreto thewboie 
lessor  of  the  Plaintiff  such  proportion  of  the  tolls  arising  from  *umraifed  ontb« 

credit  of  tbetdlt^ 
the  mortgagee  broagfat  ejectment  for  the  toU-houaes  ^nd  toIl-gatei»  in  order  to  repqr  bimaelf  the  in- 
terest due  to  him. — Held  that  he  might  well  maintain  his  action,  notwithstanding  a  clauae  in  the  act  that 
aH  the  mortgagees  should  be  creditors  upon  the  tolls  in  equal  d^ree. 

(a)  This  was  according  to  the  form  of  the  mortgage  inserted  in  the  act,  page  745. 

*  "  the 
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ISOOi        the  road  and  of  the  turnpikes  and  toll^houses  for  collecting  the 

same,  (being  the  premises  mentioned  in  the  declaration),  as 

Do»  ex  dcm.    ^^  g^^  g^^  ^f  ^qq^^  should  bear  to  the  whole  sum  due  and 

owing  on  the  credit  thereof,  to  be  holden  from  the  5th  of  April 
1779,  during  the  continuance  of  the  above  statute,  till  the  said 
sum  of  100/.  with  interest  at  5L  per  cent,  should  be  paid ;  that 
the  said  lOOL  with  four  years  intefest  up  to  the  5th  of  .Jlpril 
1799  is  still  due ;  that  the  sum  of  3600/.  105.  is  the  whole  prin- 
cipal money  due  and  owing  on  the  credit  of  the  said  tolls  and 
the  turnpikes  and  toll-houses  for  collecting  the  same ;  that  the 
said  tolls,  turnpikes,  and  toll-houses,  on  the  22do£  September 

1798,  were  demised  to  the  Defendant  for  two  yiars  from  the 
1st  of  October  1798  at  303/.  per  annum^  and  that  he  is  now  in 
possession  thereof  and  has  paid  all  rent  due ;  that  the  costs  of 

.  procuring  the  above  act,  as  alsp  of  procuring  another  act  of 
38  Geo.  3.  for  continuing  the  same  for  21  years,  have  been 
paid,  except  the  sum  of  12/.  for  payment  of  which  the  trea- 
surer has  sufficient  money  in  his  hands  ;  that  there  is  due  to 
other  mortgagees  of  the  said  tolls,  turnpikes,  and  toll-houses, 
three  years  interest  on  the  several  sums  secured  to  them  by 
their  respective  mortgages  up  to  the  5th  of  October  last,  and  to 
some  of  them  four  years'  interest ;  that  one  year's  interest  on 
the  said  sum  of  100/.  due  the  5th  of  April  1796  was  in  March 

1799,  and  before  any  interest  had  been  paid  to  any  other  cre- 
ditors or  mortgagees  on  the  tolls  due  in  1796  tendered  to  the 
lessor  of  the  Plaintiff,  being  as  much  as  had  or  has  been  paid 
to  any  of  the  other  mortgagees,  which  he  then  refused,  insist- 
ing on  the  whole  interest  being  paid;  that  the  interest  which 
became  due  in  1797  and  since,  has  not  yet  been  paid  to  any  of 
the  creditors  or  mortgagees,  there  not  being  sufficient  money 
to  pay  the  same  and  what  is  due  for  the  repairs  of  the  road ; 
that  at  the  time  when  the  ejectment  was  served,  the  treasurer 
had  in  his  hands  58/.  more  than  sufficient  to  pay  the  costs  of 
procuring  both  the  above-mentioned  acts ;  that  the  lessor  of  the 
Plaintiff  gave  notice  to  the  Defendant,  that  the  ejectment  was 
brought  for  the  purpose  of  recovering  the  possession  of  the  toU- 
houses  with  the  toll-gates  thereto  belonging,  to  the  intent  that 
the  Plaintiff  might  pay  and  apply  the  money  arising  from  the 
toll-gates  in  discharge  of  the  interest  due  upon  the  sum  of  IQOL 
by  him  advanced  on  the  credit  of  the  tolls  arising  from  the  said 
toll-gates,  and  not  to  recover  such  possession  to  reimburse 
him  the  said  principal  sum  of  100/.  so  advanced  as  aforesaid, 
or  any  part  thereo£ 

miUams, 
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WiUiamSj  Serjt*,  was  to  have  argued  in  support  of  the  ver-        1800* 
diet,  but  the  Court  called  on  the  other  side  to  begin.  

Clayton^  Serjt,  for  the  Defendant  This  ejectment  cannot  be  ^^k, 
supported,  being  contrary  to  the  policy  of  the  act  of  parliament.  ^  «• 
The  trustees  and  the  lessor  of  the  Plaintiff  do  not  stand  in  the 
relation  of  a  common  mortgagor  and  mortgagee,  for  the  trustees 
do  not  act  for  their  own  benefit  but  for  tlie  benefit  of  the  pub- 
lic In  page  735  of  the  act,  the  trustees  are  authorised  to  re* 
move,  alter,  or  discontinue  the  turnpike  gates  or  toll-houses  or 
any  of  them  as  they  shall  think  expedient,  and  in  page  788  they 
are  ''authorypd  and  empowered  from  time  to  time  as  they  shall 
think  properto  lessen,  vary,  or  alter  all  or  any  part  or  parts  of 
the  toUs  thereby  granted  at  all,  any,  or  either  of  the  turnpikes 
within  their  respective  districts,  and  to  raise  the  same  again  so 
as  they  do  not  exceed  the  tolls  by  that  act  granted,  and  so  as 
such  reduction  be  with  the  consent  of  the  several  persons  who 
shall  be  entitled  to  three-fifth  parts  of  the  money  then  due  on 
the  credit  of  the  tolls."  These  discretionary  powers  in  the  trus- 
tees however  will  be  nugatory,  if  the  mortgagee  may  at  any  time 
take  into  his  own  hands  the  management  of  any  of  die  toll-gates 
when  recovered  by  action.  Indeed  in  page  789  the  trustees 
are  empowered  to  lease  the  tolls  for  three  years,  and  apply  the 
money  arising  therefrom  in  such  manner  as  the  tolls  so  leased 
are  directed  to  be  applied ;  now  if  the  Plaintiff  recovers,  the 
above  provision  of  the  act  will  be  altogether  superseded,  since 
the  leases  granted  under  it  will  be  of  no  avail.  Besides,  in 
page  745,  it  is  directed  that  all  persons  to  whom  any  mortgage 
shall  be  made  under  the  act,  shall  in  proportion  to  the  sum  men- 
tioned in  the  mortgage  be  creditors  on  the  tolls  in*  equal  dqpree 
one  with  another,  ^  and  shall  have  no  preference  in  respect  of 
the  priority  of  any  money  advanced."  But  if  any  one  mort- 
gagee be  allowed  to  recover,  he  will  thereby  gain  a  priority 
denied  him  by  the  act  In  Fairtitle  d.  Myther  v.  Gilbert^ 
2  T.  B*  171*  which  was  nearly  similar  to  this  case,  the  words  of 
Mr.  Justice  Ashkurst  are,  ^^  if  any  creditor  had  a  power  to  enter 
and  take  possession  of  the  toll-gates  he  would  gain  a  priority' 
which  the  act  has  denied,  and  it  is  very  fit  that  this  should  not 
be  taken  out  of  the  hands  of  the  trustees,  because  they  are 
trustees  for  all  the  creditors,  and  were  considered  by  the 
legislature  as  the  most  proper  persons  to  have  the  whole 
management  of  every  tiling  to  be  done  in  pursuance  of  the 
act :  it  was  foreseen  that  the  whole  sum  wanted  would  not 

be 
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1900.        bfc  advanced  by  atiy  one  person,  and  therefore  for  the  encou- 

ragement  and  security  of  all   persons  who  were  willing  to 

IBAinw    '    advance  money,  it  was  necessary  that  the  collection  of  the 
9.  tolls  should  remain  with  the  trustees."     It  is  true  that  in  that 

case  the  toll-houses  and  toll-gates  were  mortgaged  as  well  as  the 
tolls,  though  the  words  of  the  act  only  autliorised  the  trustees 
to  mortgage  the  latter;  but  it  should  seerfi  that  under  a  power 
to  mortgage  the  tolls,  a  power  to  mortgage  the  tolUgates  as 
Incident  to  it  would  pass ;  and  though  some  stress  was  laid 
upon  this  objection  by  the  Court,  yet  the  principal  groutid  of 
the  decision  seems  to  have  been  the  inconveniene|^Hiiich  would 
ensue  if  any  one  mortgagee  were  permitted  to  take  the  toll  into 
his  own  hands.  Besides,  the  lessor  of  the  Plaintiff  is  only  en- 
titled to  a  proportion  of  the  tolls  and  toll-houses.  If  therefore 
he  were  to  recover  such  proportion  only,  he  would  not  thereby 
be  authorised  to  collect  more  than  that  proportion  of  the  tolls, 
not  being  agent  for  the  other  creditors  :  and  it  would  be  un- 
possible  from  the  nature  of  the  thing  to  collect  that  proportion 
only.  If  it  be  contended  that  the  mortgagee  will  be  without 
remedy,  it  m^y  be  answered,  that  the  trustees  are  like  other 
public  officers  liable  to  be  punished  for  any  misapplication  of 
the  money  entrusted  to  them;  or  the  mortgagee  may  recover 
his  proportion  when  collected  in  an  action  for  money  had  and 
^received. 

Lord  Eldon,  Ch.  J.  The  case  of  Fairtitle  v.  Gilbert  admits 
all  that  is  necessary  for  the  lessor  of  the  Plaintiff  to  contend. 
The  mortgage  executed  in  that  case  was  a  mortg^^e  of  tb« 
whole,  not  of  any  aliquot  part ;  and  the  toll-houses  and  toll- 
gates  were  also  inserted  in  the  mortgage,  though  the  act  <Hily 
authorised  the  trustees  to  mortgage  the  tolls.  The  quesUoos 
made  were;  ]  st,  Whether  the  trustees  had  any  authority  to 
mortgage  the  toll-houses  and  toll-gates  ?  And  i^dly,  if  they  had 
ttot.  Whether  they  were  not  estopped  by  their  own  deed?  The 
Court  held  that  the  act  gave  no  authority  to  moitgi^  the  toll- 
houses and  toll-gates,  and  that  as  the  trustees  were  not  acting 
for  their  own  benefit,  but  for  the  benefit  of  the  public,  dicy 
were  not  estopped.  It  was  there  argued  that  the  only  mode  of 
effectuating  the  conveyance  of- the  tolls,  was  to  enable  the 
trustees  to  mortgage  the  toll-gates.  But  in  answer  to  this, 
Mr.  Justice  Ashhurst  observed,  that  "  the  act  expressly  gives 
the  trustees  power  to  mortgage  the  tolfe,  but  the  reason  why 
it  does  not  give  them  a  further  power  is,  because  no  creditor 

is 


IN  THE    FORTISTH  YeAR  OF  GEORGE  III. 

is  to  have  a  preference.     Now  if  any  creditor  Iiad  a  power  tp        180QL 

enter  and  take  possession  of  the  toll-gates,  he  would  gain  m      

priority  which  the  act  has  denied."  But  why  would  he  have  j^riiKs  ■ 
gained  a  pricNrity  ?  Because  the  moitgage  was  a  mortgage  of  all  ^  «. 
tlie  tolls,  not  of  any  proportion  :  for  I  deny  that  in  the  latter 
case  any  priority  would  have  been  gained,  since,  the  lessor  of 
the  Plain tifi' would  become  the  bailiff  of  the  rest  of  the  creditors 
as  to  all  except  his  own  proportion.  It  was  thought  that  if  a 
power  had  been  given  to  mortgage  the  toU-gates  a  difficulty 
would  have  arisen,  by  giving  a  preference,  which  was  contrary 
to  the  intentjqn  of  tlie  act.  But  it  does  not  appear  to  me  that  - 
ibis  difficulty  would  have  arisen  even  if  such  a  power  had  been 
given.  For  I  should  have  been  incUned  to  hold,  that  what- 
ever were  the  form  of  the  demise,  it  could  only  operate  ^o  as  ^ 
to  effectuate  the  act;  that  is,  so  that  every  other  creditor 
should  receive  his  due  proportion,  for  which  purpose  the  mort- 
gagee must  have  stood  in  the  situation  of  bailiff  or  trustee  for 
all  the  other  creditors.  The  act  in  this  case  however  seems 
calculated  to  meet  the  very  difficulty  which  the  Court  there  felt : 
for  this  act  empowers  thetrustees  ^^  to  demise  or  mortgage  the 
said  tolls  or  any  part  or  parts  thereof  and  the*  turnpikes  and 
toll-houses  for  collecting  the  same"  (a).  If  any  one  person  ad- 
vanced the  whole  sum,  then  the  whole  was  to  be  mortgaged ; 
if  several,  then  the  form  of  the  mortgage  inserted  in  the  act 
shews,  that  each  creditor  was  to  have  in  mortgage  only  such 
proportion  of  the  tolls  as  the  sum  advanced  by  him  should 
bear  to  the  whole  sum  advanced.  All  the  difficulty  therefore 
suggested  in  the  argument  of  the  case  in  the  Kin^s  Bench  is 
obviated  by  this  act.  For  this  act  does  contain  a  pOwer  to  de- 
mise the  toll-houses  and  toll-gates;  and  it  was  admitted  in  the 
Kin^s  Bench  that  if  the  act  in  that  case  had  contained  such  a 
power,  the  ejectment  might  have  been  maintained  :  at  the  same 
time  this  act  cures  the  difficulty  which  was  thought  to  be  the 
consequence  of  allowing  an  ejectment  to  be  maintained,  by  re- 
quiring that  a  proportion  of  the  tolls  only  should  be  mortgiiged 
to  each  creditor.  There  is  a  great  difference  between  a  demise 
of  tolls,  and  of  toll -houses.  The  former  only  gives  a  personal 
interest,  in  respect  of  which  an  action  for  money  had  and  re- 
ceived may  be  maintained,  the  latter  gives  an  interest  in  land 
which  is  within  the  statute  of  mortmain.  The  trustees  in  this 
case  have  executed  an  indenture  under  the  act,  the  effect  of 

(a)  Page  748. 

which 
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Dob  ex  dem* 
JBaxxs 


wfaidi  was,  to  transfer  the  title  vested  in  them.  Being  autho- 
rised to  grant  a  real  interest  in  the  toll-houses,  all  the  con- 
sequences of  law  must  attach  upon  that  interest  unless  excluded 
by  the  act ;  and  it  is  not  for  this  Court  to  say  that  the  legisk- 
ture  ought  to  have  restrained  the  mortgagee  from  seeking  his 
remedy  by  ejectment  The  money  advanced  by  the  mortga^ 
gee  would  be  very  ill  secured  if  his  only  remedy  was  dther  an 
applicadon  to  the  vindictive  power  of  the  Court  oOGti^s  Bench^ 
or  a  suit  in  Chancery  in  which  all  the  other  thirty-five  mortga- 
gees must  be  made  parties.  With  respect  to  the  action  for 
money  had  and  received,  it  would  be  a  sufficient  defence  for 
the  trustees  to  shew  that  they  had  distributed  all  the  money 
received  according  to  the  provisions  of  the  act. 
Per  Curiam^  Judgment  for  the  Plaintiff 


In  trefpast  for 
•mudt  and  bti- 
tery  and  not 
gidlty  pkadedi 
the  jury  are  not 
at  liberty  to  take 
into  conndera- 
tion  the  circum'^ 
itancei  of  ^e 
aamih  and  bat- 
tery, with  a  Tiew 
to  reduce  the 
rerdBct  below 
the  amount  of 
the  damage 
actually  austain- 
ed,  if  thoie  dr- 
cumatancei 
could  have  been 
laMded(a). 


Watson  v.  Christie. 

npRESPASS  for  assaultmg  and  beatuig  the  PlaintiflT.  Flea 
^  not  guilty.  At  the  trial  it  appeared  that  the  Defendant 
was  the  captain  of  a  ship,  and  the  Plaintiff  one  of  his  crew; 
that  the  Plaintiff  while  under  the  Defendant's  command  had 
been  so  severely  beaten  by  order  of  the  Defendant,  that  he  had 
ever  since  that  time  been  in  a  state  of  extreme  ill  health,  and 
was  likely  to  continue  so  during  the  rest  of  his  life,  which  be 
was  in  some  danger  of  ultimately  losing  in  consequence  of  the 
assault*  On  the  other  hand,  it  was  offered  to  be  shewn  that 
the  beating  in  question  was  given  by  way  of  punishment  fx 
misbehaviour  on  board  the  ship,  and  it  was  insisted  that  the 
conduct  of  the  Defendant  at  the  time  of  the  assault  being  ne- 
cessarily in  evidence  proved  that  misbehaviour. 

Lortl  EldoHj  Ch.  J.  before  whom  the  cause  was  tried,  directed 
the  jury,  that  the  only  questions  for  their  consideration  were, 
Whether  the  Defendant  was  guilty  of  the  beating  ?  and  what 
damages  the  Plaintiff  had  sustained  in  consequence  of  it  ?  that 
although  the  beating  in  question,  however  severe,  might  possibly 
be  justified  on  the  ground  of  the  necessity  of  maintaining  disci* 
pline  on  board  the  ship,  yet  that  such  a  defence  could  not  be 
resorted  to  unless  put  upon  the  record,  in  the  shape  of  a  special 
justification ;  that  the  Defendant  had  not  said  on  the  record  that 
this  was  discipline,  or  justified  it  on  any  ground ;  that  much  eyil 


(a)  And  tee  Boyce  r.  Bt^^fe,  1  Campb.  60. 
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beyond  the  mere  act  of  wrong  had  been  actually  suffered;  which 
evil  had  been  occasioned  by  a  cause  which  the  Defendant  ad- 
mitted he  could  not  justify;  that  in  his  Lordship's  judgment 
therefore  the  evil  actually  suffered  in  consequence  of  what  was 
not  justified  ought  to  be  compensated  for  in  damages;  that  the 
jury  should  give  damages  to  the  extent  of  the  evil  suffered,  with- 
out lessening  them  on  account  of  the  circumstances  under  which 
it  was  inflicted ;  that  if  they  gave  damages  beyond  a  compensa- 
tion for  the  injury  actually  sustained  they  would  give  too  much, 
but  that  if  they  gave  less  they  would  not  give  enough. 

The  jury  found  a  verdict  for  5001.  being  all  the  damages  laid 
in  the  declaration. 

Shep/ierdy  Serjt.,  now  moved  for  a  rule  calling  on  the  Plaintiff 
to  shew  cause  why  this  verdict  should  not  be  set  aside  and  a  new 
trial  be  had,  on  the  ground  of  the  damages  being  excessive,  and 
because  the  jury  ought  not  to  have  been  directed  to  exclude 
from  their  consideration  those  circumstances  which  tended  to 
shew  the  necessity  of  tliat  punishment  being  inflicted  which  was 
the  cause  of  the  action ;  for  that  althou^^h  tiie  Plaintiff  might 
perhaps  be  entitled  to  some  dama^^es,  since  the  circumstances 
alluded  to  did  not  amount  to  a  legal  defence,  yet  the  Defendant 
had  a  right  to  the  benefit  of  those  circumstances  by  way  of  mi- 
tigation (a). 

But 


1800. 


Watsojt 

c. 

CHBltfU. 


(a)  Upon  this  subject  there  teems  to  be 
some  contradiction  in  the  books.  Thus  in 
tutumpmt  and  nan  atsumjmt  pleaded,  a  dis- 
charge was  admitted  in  evidence  by  HuUt 
Ch.  J^  in  mitigation  of  damages ;  though 
he  said  that  exanerai^  ought  to  have  been 
pleaded.  Abbot  v.  Chajmum^  2  Lev.  61. 
In  Uke  manner  a  release  was  admitted ; 
'Beckfrrd  v.  Oarke,  1  Sid.  2S(i,  And  Holt, 
Ch.  J.,  in  case  for  words  allowed  the  truth 
of  the-  words  to  be  given  in  evidence  in 
mitigation  of  damages.  Smithies  v.  Dr. 
Harritony  1  Ld.  Ray.  727.  But  the  more 
reasonable  rule  seems  to  have  been  laid 
down  by  JFVicr,  Baron,  in  a  case  of  Dennis 
▼.  PawTin^,  An.  Do.  1716.  Fiw.  Abr.  tiL 
Evidence  (L  b.),  pL  16.  who  in  case  fur 
words  refused  to  admit  any  thing  in  evi- 
dence which  tended  to  justify  the  words, 
though  in  mitigation  of  damages  only  ; 
sa^nng,  '*  that  any  thing  which  tended  to 
shew  a  provocation  or  any  transaction  be- 
tween the  parties  giving  occasion  fur 
speaking  the  words  was  proper  in  the  De- 
fendant to  make  out,  because  these  matters 
cannot  be  pUaded.**  Indeed  so  early  as  21 
H,  8.  in  trespass  quare  dausumjregk  and 

VOL.  II. 


not  guilty  pleaded,  where  the  Defendant  of- 
fered to  give  in  evidence  that  the  trespass 
was  committed  by  his  cattle  through  the 
default  of  the  PlaintifTs  fences,  and  this 
evidence  was  rejected  because  the  matter 
ought  to  have  been  pleaded,  the  Defendant's 
counsel  urged  that  it  might  be  received  in 
mitigation  of  damages;  but  Sfteliey,  X, 
would  not  allow  it,  lest  the  jury  should  be 
induced  to  find  a  verdict  contrary  to  law, 
and  thereby  incur  an  attainL  A'fiiw.  208.fr. 
Subsequent  to  the  rase  of  Smithies  v.  Dr., 
Harrison^  viz.  in  Mich.  17  Geo.  2.  Lee, 
Ch.  J.,  refused  to  allow  the  truth  of  words 
spoken  to  be  proved  in  mitigation  of  da- 
mages, saying,  that  at  a  incetmg  of  all  the 
judgt's,  a  large  majority  of  them  had  deter- 
mined not  to  allow  it  in  future,  but  that  it 
should  be  pleaded,  and  that  this  was  now  a 
general  nUe.  Undertoood  v.  Parks,  2  Str, 
1200.  in  support  of  that  part  of  the  propo- 
sition laid  down  by  l^ice,  Baron,  that  what 
cannot  be  pleaded  may  be  given  in  evi- 
dence, the  case  of  Cootc  v.  Jkrtt/t  12  Mod, 
232.,  may  Lc  referred  to,  where  it  was  said, 
that  in  tr«>«>pass  for  criminal  convei<iation 
'vith  the  PlaintifiTs  wit'e,  licence  of  the  hus- 
g  band, 


2S6 


CASES  IN  TRINITY  TERM 


1800. 

Wat»ow 
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But  The  Cmirt  were  of  opinion  that  his  Lordship^s  direction 
was  perfectly  right  in  point  of  law,  and  that  it  did  not  appear 
from  the  report  that  the  damages  given  by  the  jury  were  ex- 
cessive. 

Shepherd  took  nothing  by  his  motion. 


htnd,  or  tlie  bad  character  of  the  wife  could     lion  of  damages.     VuL  tarn  JSmgkam  r. 
not  be  pleaded  in  bar,  but  that  those  mat-     Garnaultt  cor.  Bull.  EqK  JV.  P.  SS7. 
ters  might  be  given  in  evidence  in  mitiga- 


JuneHitL 


Maush  V.  Hutchinson. 


An  En^iskman 
employed  in  the 
aenrice  of  the 
Britiah  Govem- 
meot,  reiiding  in 
a  Ibrdgn  country 
and  having  lands 
tbere^  upon  the 
cessation  of  his 
emplojnnent  in 
consequence  of 
war  between  the 
two  countries, 
sent  his  wife  and 
family  to  this 
•ountiy,but  con- 
tinued to  rende 
abroad  himseU. 
Held,  that  Uie 
wife  aot  having 
represented  hei^ 
self  as  ^fnme  mile 
was  net  liable 
to  be  sued  as 
such  (a). 


^TIHIS  was  an  action  for  goods  sold  and  delivered  by  the 
Plaintiff  to  the  Defendant.  Plea  non  assumpsit. 
The  cause  was  tried  before  Marshall^  Serjt,  at  the  summer 
assizes  for  Norfolk.  1 799 :  the  PlaintiiTs  demand  was  for  coals 
supplied  to  the  Defendant  during  the  last  three  or  four  years, 
and  the  defence  was  coverture.  It  appeared  that  the  Defend- 
ant's husband  was  an  Englishman ;  tliat  in  1783  he  left  this 
country,  and  had  occasionally  been  here  since  that  period ;  bat 
that  about  ten  years  ago  having  purchased  the  appointment  of 
agent  for  the  English  packets  at  the  Brill  in  HoUand^  he  had 
resided  there  ever  since;  that  he  was  possessed  of  madder 
grounds  in  that  country,  from  the  cultivation  of  which  he  de- 
rived considerable  profit ;  that  on  the  irruption  of  the  French 
into  Holland  in  1795,  his  employment  as  agent  having  ceased, 
he  sent  the  Defendant  together  with  his  wife  and  family  to  re* 
side  in  this  country,  but  remained  himself  in  Holland  to  look 
after  his  madder  grounds,  and  also  with  a  view  to  recover  his 
situation  if  the  intercourse  between  £n^/flr«{/ and /fo//fl«rf  should 
be  re-established ;  that  tlie  Defendant  lived  at  Aylsham  in  Nor- 
Jblky  and  was  there  considered  to  be  a  married  woman.  Upon 
this  the  PlaintifTs  counsel  insisted  that  the  Defendant's  hus- 
band being  domiciled  in  a  foreign  country  from  which  he  was 
not  likely  to  return,  the  Defendant  must  be  treated  as  eLfeme- 
soley  and  therefore  capable  of  making  contracts  to  bind  herself. 
The  learned  Serjeant  directed  the  jury  to  ascertain  the  amount 


(a)  Vide  Bogget  v.  Frier,  11  East,  801.  ITaj^y.  Pigrme,  S  Can^  123. 


of 


Marsb 

V. 
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of  the  demand;  but  conceiving  that  the  Defendant  had  suffi-         1800. 
ciently  proved  her  coverture,  and  that  her  husband's  residence 
in  Holland  did  not,  under  ail  the  circumstances,  enable  her  to 
bind  herself  by  her  own  contract  as  SLfeme-soley  nonsuited  the     HwcHWipw, 
Plaintiff,  with  liberty  to  move  to  set  that  nonsuit  aside,  and  en- 
ter a  verdict  for  the  Plaintiff  to  the  amount  ascertained  by  the 

jury-  . 

Accordingly  hi  Michaelmas  term  last  a  rule  nisi  having  been 

obtained  for  that  purpose, 

SeUon,  Seijt*,  shewed  cause,  and  after  observing  that  the  cases 
respecting  coverture  might  be  divided  into  two  classes,  first, 
that  of  separate  maintenance  secured  to  the  wife;  secondly,  that 
which  proceeded  on  the  old  exceptions  of  abjuration,  and  exile ; 
said,  that  he  should  dismiss  the  consideration  of  the  former  al- 
together :  with  respect  to  the  second  class,  he  argued  that  the 
principle  on  which  they  proceeded  was,  that  the  husband  had 
it  not  in  his  power  to  return  to  this  country.     Margery  Wey^ 
land's  case,  Ryley^  Plac,  Pari,  6i6.  Lady  Maltraver's  case,  10 
Ed.  S.  53.  Sybell  Belknap's  case,  1  i/.  4.  I.  a.  Countess  of  Port' 
land  V.  ProdgerSf  2  Vem.  104.     Sparrow  v.  CarrutherSy  cited 
2  BL  1197.  1  T.  R.  7.     He  observed  that  the  more  modern 
authorities  had  been  determined  on  the  foundation  of  a  case, 
upon  which  more  stress  had  been  laid  than  it  deserved ;  name- 
ly, Deerly  v.  the  Duchess  of  Mazarine^  1  Salk.  1 16.  2  SaUc.  646.; 
for  that  in  fact  that  case  was  not  decided  on  a  principle  of  law 
but  on  an  equitable  point  of  practice :  the  reporter  himself 
having  entitled  it  in  the  margin,  <^  New  Trial  not  granted  for 
mistake  in  point  of  law,  against  the  equity  of  the  case;"  that  it 
was  also  thrown  out  there  that  the  husband  was  an  alien,  and 
that  a  divorce  might  be  intended,  and  indeed  Lord  Camden  in 
the  case  of  Goslin  v.  fVilcockj  2  Wils.  808.,  had  declared,  that  ' 

**  the  jury  in  the  case  oi  Deerly  v.  the  Duchess  of  Mazarine  were . 
liable  to  an  attaint/'  that  moreover  in  Walford  v.  Duchesse  de 
Pienne^  Esp.  Cas.  N.  P.  554.  Franks  v.  Duchesse  de  Pienne, 
ib.  587.  and  De  GaiUon  v.  UAigle{a\  the  distinction  was  taken 
that  the  husband  was  an  alien ;  that  in  those  cases  there  was  a 
complete  desertion  of  the  kingdom  by  the  husband,  and  no  ani^ 
mus  revertendi  to  be  presumed,  whereas  the  husband  in  the  pre- 
sent case  being  an  Englishman,  must  be  presumed  to  have  the 

animus  revertendi, 

■ » 

(a)  Jnte,  Vol.  I.  867. 

Lensy 

Q  2 


M8  -  CASES  IN  TRINITY  TERM 

1800.  LeiiSj  Serjt,  contra^  argued,  that  as  in  this  case  it  did  not  ap- 

"    '  pear  that  the  Defendant  on  the  one  hand  represented  herself  as 

P**"  a  single  woman,  or  that  the  Plaintiff  on  the  other  knew  thecir- 
HirrcHiifsoK.  cumstances  of  her  situation,  the  question,  Whether  the  latter 
were  entitled  to  sue  the  former  as  a  single  woman  ?  must  de- 
pend upon  a  sound  construction  of  that  modification  of  the  rule 
of  law,  that  a  feme-cavert  cannot  be  sued,  which  had  already 
prevailed ;  that  die  first  class  of  cases  alluded  to  on  the  other 
side,  proved  that  the  general  rule  of  law  was  subject  to  modi- 
fication ;  and  that  the  second  class  of  cases,  some  of  which  were 
OS  ancient  as  the  time  of  Edward  the  First,  were  in  principle  di- 
rectly applicable  to  the  present;  that  principle  being,  that 
where  the  husband  is  beyond  the  process  of  the  Courts,  and 
therefore  not  amenable  to  them,  the  rule  of  law  ceases,  that  the 
liability  of  the  wife  is  transferred  to  the  husband :  that  though 
in  Deerly  v.  the  Duchess  of  Mazarine  one  point  decided  was, 
that  the  Court  would  not  grant  a  new  trial  against  the  equity  of 
the  case,  yet  that  another  principle  to  be  drawn  from  that  case 
is,  that  the  wife  of  a  person  not  within  the  reach  of  the  law  is 
liable  to  be  sued ;  that  on  the  same  principle  proceeded  the 
more  modern  cases  of  fValford  v.  Duchesse  de  Pienne^  Franks 
V.  Duchesse  de  Pienne,  and  De  GailUn  v.  VAigjLe  ;  that  whe- 
ther the  husband  be  a  foreigner  or  an  Englishman  can  make  no 
difference,  provided  he  be  beyond  the  jurisdiction  of  the  Court 
that  it  mattered  not  whether  the  absence  of  the  husband  be  for 
life  or  a  shorter  period,  since  it  appeared  both  from  BeUcnafs 
case  and  from  Sparrow  v.  CarnUhers^  that  a  temporary  suspen- 
sion of  the  capacity  of  the  husband  to  be  sued,  restored  to  the 
wife  her  liability  for  her  own  contracts ;  that  the  mere  circum- 
stance of  the  husband,  in  this  case,  being  an  Englishman^  could 
not  raise  the  presumption  of  an  animus  revertendi^  he  having 
been  so  long  absent,  having  purchased  property  in  Holland^ 
and  being  domiciled  there ;  and  that  such  a  presumption,  if  it 
could  be  raised,  would  be  rebutted  by  his  having  made  his 
election  to  remain  in  Holland^  at  the  tune  when  he  found  it  ne- 
cessary for  temporary  security  to  send  his  wife  and  family  to 
England, 

Lord  Eldon,  Ch.  J.  Suppose  an  Englishman  going  over  to 
Hollands  and  residing  there  as  agent  for  the  British  padcets, 
should  continue  engaged  in  that  single  employment  for  20  years, 
and  should  then  die  there,  is  it  clear  that  h  is  personal  efiects  ought 
to  be  distributed  according  to  the  law  of  Holland,^  In  the  case  of 

Bruce 
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Bruce  \.  Bruce  (a)  which  I  argued  in  the  House  of  Lords,  the 
question  was,  Whether  the  personal  estate  of  a  Scotsman  who 

had 


ISOO. 


(a)  The  Reporters  have  been  favoured  with 
the  foUowiag  note  of  that  case. 

(In  the  Housi  of  Lords.) 

EHaabeth  and  Margaret  Bruce  daughters 
of  David  Bruce  deceased,  and  James 
Jlamilton  husband  of  the  said  Margaret, 
Appellants. 

James  Bruce,  Respondent,  Ajtril  1790. 

WUUam  Bruce,  son  of  the  late  Mr. 
Bruce  of  Amnaird,  left  ScolUnui  when 
young,  and  was  for  some  years  in  the  navy. 
In  1767,  he  went  to  the  East  Indies  in  the 
military  service  of  the  company,  and  con- 
tinued there  till  his  death  in  1783,  having 
risen  to  the  rank  of  a  major.  In  many 
letters  to  his  friends  in  Scotland  he  express- 
ed an  anxious  desire  to  return  and  spend 
the  ronainder  of  his  life  in  his  native  coun- 
try ;  particularly  he  wrote  to  that  purpose 
a  few  months  before  his  death,  and  he  was 
in  the  course  of  remitting  home  his  money, 
meaning  soon  to  follow  it  himself,  when 
he  died.  At  that  time  a  part  of  his  fortune 
was  in  the  hands  of  people  in  England,  and 
he  had  remitted  a  considerable  sum  to  his 
attomies  in  Scotland,  in  bills  on  the  India 
Company,  which  were  on  the  way  home  at 
the  time  of  his  death.  Having  maile  no 
will,  the  question  arose.  Whether  his  ef- 
fects were  to  pass  according  to  the  distribu- 
tion of  the  law  of  England,  in  which  case 
Mr.  Bruce  of  Kinnaird,  his  brother  of  the 
half  blood,  would  have  a  share ;  or  the  law 
of  Scotland,  which  prefers  the  whole  blood 
exclusively.  It  was  insisted  by  Mr.  Bruce, 
that  according  to  a  long  train  of  decisions 
in  the  Court  of  Session [1],  (with  an  ex- 
ception in  the  year  1744)  [2],  the  law  of 
the  place  where  the  effects  are  situated  is 


the  rule,  and  he  contended  that  here  the 
money  was  either  actually  in  England  or 
in  bills  due  by  iheEfiglish  East  India  Com- 
pany ;  and  even  if  the  domicile  of  the  de- 
ceased be  the  rule.  Major  Bruce  was  at  the 
time  of  his  death  domiciled  in  India,  a 
country  subject  to  the  laws  of  England, 
On  the  other  hand,  the  brother  and  sisters 
of  the  full  blood  pleaded,  that  according  to 
the  Law  of  Nations,  adopted  in  cases  of 
this  kind  by  all  the  countries  of  Eurof)e, 
and  by  the  civil  law,  the  distribution  of  the 
personal  estate  of  an  intestate  is  to  be 
governed  by  the  law  of  the  place  where  he 
had  his  domicile,  and  that  a  man  could  not 
have  a  domicile,  but  at  a  place  where  he 
had  taken  up  residence  wUh  intention  to 
remain ;  that  Major  Bruce  never  intended 
to  remain  in  India,  and  had  no  fixed  habi- 
tation there,  and  therefor^  Scotland,  where 
he  was  born,  and  to  which  he  expressed 
his  resolution  to  return,  and  was  actually 
prefMiring  to  go,  was  his  country,  and  in 
the  eye  of  law  the  place  of  his  domicile  all 
along.     The  Lord  Ordinary  (Lord  Man- 
boddo)  pronounced  the  following  interlo- 
cutor :  **  Pmds,  Imo,  That  as  Major  Bruce 
was  in  the  service  of  the  East  India  Com- 
pany, and  not  in  a  regiment  on  the  British 
establishment  which  might  have  been  in 
India  only  occasionally,  and  as  he  was  not 
up«n  his  way  to  Scotland  nor  had  declared 
anv  fixed  and  settled  intention  to  return 
thither  at  any  particular  time,  India  must 
be  considered  as  the  place  of  his  doniicUe, 
2do,  That  as  all  his  effects  were  either  in 
India  or  in  the  hands  of  the  East  India 
Company,  or  of  others  his  debtors  in  Eng- 
land,  though  he  had  granted  letters  of 
attornev  to  some  of  his  friends  in  Scotland, 
empowering  them  to  uplift  those  debts,  his 
res  sita  must  be  considered  to  be  in  Eng- 
lajid  :  therefore  finds,  that  the  English  law 
must  be  the  rule  in  this  case  for  determin- 
ing the  succession  of  Major  Bruce,  and 

consequently 


[1]  The  authorities  in  the  Scots  law  referred  to  were,  Henderson* s  Bairns  Durie, 
88.  Melvill  v.  Drummond  Durie,  723.  Sckaw  v.  IjCu-ins,  1  Stairs  Decisions,  252. 
Brown  and  Duff's.  Bizet,  1  Stair* s  Dec.  898.  DirlctmCs  Dee.  10.  S,  C.  Bmun  v. 
Broum,  Lord  Kilkerrany  voce  Foreign,  fo.  199.  Falconer,  11  S.  C,  Morrison  v. 
Sutherland,  Lord  KUkerran,  voce  Foreign,  fol.  209.  Mortimer  v.  Larimer,  Erskine*s 
Institute,  foL  601.  in  noiis  ed,  1773.  Dawdson  v.  Elcherson,  Faculty  Collection, 
ISth  January  1778.  Maclean  v.  Henderson,  ibid,  eod,  die.  Erskine^s  Inslitttte,  B.  iii.< 
^  9.  &  i.  Lord  Kaim*s  Princ.  of  Equity,  B.  iiu  c.  8.  s.  4.  The  authorities  in  the 
Lmw  rfNaticms  referred  to  in  the  above  case,  are  collected  in  Hunter  v.  Potts,  4  T.  R, 
184b  m  nolisi  in  the  arguroenl  of  which  last  case  may  also  be  found  the  authorities  in 
the  Law  if  England  which  bear  upon  the  subject. 

[2]  Brown  v.  Brown, 
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had  died  in  the  East  Indies,  in  the  service  of  the  Company, 
should  be  distnbuted  according  to  the  law  oi Scotland^  which  was 

his 


Consequently  that  James  Bnuce  of  Xinnaird 
is  entitled  to  succeed  with  the  defenders  his 
brother  and  sisters  cotaangitiruxin ;  and 
decerns  and  declares  accordingly. 

l*he  Court  of  Session  having  affirmed 
the  Lord  Ordinary's  interlocutor,  the  chil- 
dren of  the  full  blood  entered  their  appeaL 

After  counsel  on  both  sides  had  been 
heard,  the  Chancellor  (Lord  T/iurlow) 
apoke  to  the  following  eflect :  That  as  he 
bad  no  doubt  that  the  decree  ought  to  be 
affirmed,  he  would  not  have  troubled  their 
Lordships  by  delivering  his  reasons,  had  it 
not  been  pressed  with  some  anxiety  from 
the  bar,  that  if  there  was  to  be  an  affirm- 
ance the  grounds  of  the  determination 
should  be  statinl,  to  prevent  its  being  under- 
stood that  the  whole  doctrine  laid  down  by 
the  interlocutor  appealed  from,  and  par- 
ticularly that  on  which  It  was  said  the 
judges  of  the  Court  of  Session  proceeded 
principally  in  this  and  former  cases  similar 
to  it,  had  the  sanction  of  this  House.  It 
had  been  urged  that  the  judgment  should 
contain  a  declaration  of  what  was  the  law, 
and  he  had  revolved  in  his  own  mind 
whether  that  would  be  expedient.  It  was 
not  usual  in  this  House,  or  in  the  courts  of 
Inw,  to  decide  more  than  the  very  case  be- 
fore them,  and  he  had  particular  relutt- 
ance  to  go  farther  in  the  present  case,  be- 
cause, OS  had  been  stated  with  great  pro- 
priety by  one  of  the  Respondent's  councel, 
various  cases  had  been  decided  in  Scotland 
U|H)n  principles,  which  if  this  House  were 
to  condemn,  a  pretext  miglit  be  aflbrded 
to  disturb  matters  long  at  rest.  But  he 
could  have  no  objection  to  declare  what 
were  the  grounds  of  his  own  opinion,  and 
how  far  he  coincided  with  the  rules  laid 
down  by  the  Court  below.  Two  reasons 
were  assigned  for  having  declared  that  the 
distribution  of  Major  Brace's  personal 
estate  ought  to  be  according  to  the  law  of 
I'lngland:  1st,  Tliat  India^  a  country  sub- 
ject to  that  law,  was  to  be  held  as  the  place 
of  his  domicUiumf  and  certain  circum- 
stances were  mentioned  from  whence  that 
was  interred ;  these  he  considered  only  as 
circumstances  in  the  case,  and  not  as  ne- 
crs.sary  circumstances;  that  is,  though 
these  had  been  wanting,  the  same  conclu- 
sion might  have  been  inferred  from  other 
circumstances.  In  his  mind,  all  the  cir- 
cumstances in  Major  Bruce* &  life  led  to  the 
same  conclusion.  The  2d  reason  assigned 
by  the  Ihterlocutor  was.  That  the  property 
«>f  ilic  deceased,  which  was  the  subject  of 


distribution  was,  at  the  time  of  bis  death, 
in  India  or  in  Mn^jUmd,  As  to  this  he 
founded  so  Uttle  upon  it,  that  be  professed 
not  to  see  how  the  property  could  be  con- 
sidered fls  \p  EngtawL  It  coiudsted  of 
debts  owing  to  the  deceased,  or  oiooey  in 
bills  of  excltange  drawn  on  the  India  C<Mn- 
pany.  Debts  have  no  ntus,  ihej  follow 
the  person  of  the  creditor.  That  proposi- 
tion in  the  interlocutor  therefore  ftils  in 
fact.  But  Uie  true  ground  upon  which 
the  cause  turned  was,  the  deceased  being 
domiciled  in  India,  He  waa  bom  in  Scot- 
land but  he  had  no  property  there.  A  per- 
son's oriffin  in  a  question  of.  Where  is  his 
domicile  r  is  to  be  redconed  as  but  one 
circumstance  in  evidence  which  may  aid 
other  circamstances ;  but  it  is  an  enor- 
mous proposition  that  a  person  is  to  be 
held  domiciled  where  be  drew  his  first 
breath,  without  adcUng  something  more  on- 
equirocal.  A  person's  being  at  a  pbce  ii 
prund  facie  evidence  that  he  is  donucUedH 
that  place,  and  it  lies  on  those  who  ay 
otherwise  to  rebut  that  evidence.  It  may 
be  rebutted  no  doubL  A  person  trave- 
ling ; — on  a  visit ; — he  may  be  there  for 
some  time  on  account  of  his  health  or  busi- 
ness;- a  soldier  may  be  ordered  to  Han- 
derSf  and  be  detained  at  one  place  therefor 
many  months; — the  case  of  ambassadors, 
^c.  But  what  will  make  a  person's  domi- 
cUe  or  home,  in  contradiction  to  these 
cases,  must  occur  to  every  one.  A  Brioik 
man  settles  as  a  merchant  abroad ;  he  enjoys 
the  privileges  of  the  place ;  he  may  mesa 
to  return  when  he  has  made  his  fortune^ 
but  if  he  dies  in  the  interval,  will  itbe  maro- 
tained  that  he  had  his  domicile  at  hone? 
In  tliis  case  Major  Bruce  left  ScoUand  in 
his  early  years ;  he  went  to  Iftdia  ;  return- 
ed to  Engtandt  and  remained  there  for  two 
years  without  so  much  as  visiting  iScoCbmd, 
and  then  went  again  to  India  and  livtd 
there  sixteen  years  and  died.  He  meant 
to  return  to  his  native  country  it  is  said, 
and  let  it  be  granted ;  be  then  nieaiit  to 
change  his  domidlff  but  he  died  before 
actually  changing  it.  These  (His  Lord- 
ship said)  were  the  grounds  of  his  opinioa, 
though  he  would  move  a  simple  affirmance 
of  the  decree,  but  h*would  not  hesitate  u 
from  himself,  to  lay  down  for  law  gene- 
rally. That  personal  property  fbllovs  the 
person  of  the  owner,  and  m  case  (^  bb  de- 
cease must  go  according  to  the  law  of  the 
country  where  he  had  his  domicile  i  lor,  the 
actual  situs  of  the  goods  ktus  no  influenrck 
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bis  damicilium  ortginiSf  or  of  the  province  of  Canterbury  which  1800. 
extends  to  the  East  Indies  ?  Lord  ThurUm  in  his  judgment 
adopted  this  distinction ;  that  if  he  had  gone  out  in  a  King's 
regiment,  and  died  in  the  King's  service,  his  domicile  would  Hutchiiiiok. 
not  have  been  changed  :  but  that  having  died  in  the  service  of 
the  Company,  it  was  changed.  Had  the  Defendant's  husband 
been  engaged  in  the  service  of  government  only,  it  might  have 
made  a  material  difference  in  the  case.  The  question  however 
in  the  viev»of  the  law  may  perhaps  be  reduced  to  this,  Whether 
the  Defendant's  husband  having  been  employed  in  Holland  by 
the  British  government,  he  has  remained  there  after  the  cessa- 
tion of  that  employment  merely  to  collect  what  the  civilians 
call  summas  rerum,  or  with  any  further  views?  And  yet  if  it 
were  clear  that  tiiis  man  never  intended  to  return  to  England, 
and  might  therefore  be  represented  as  incapable  of  being  sued 
in  this  country,  before  we  come  to  a  conclusion  upon  the  case, 
there  are  many  considerations  to  be  weighed..  In  the  case  of 
abjuration,  and  in  those  other  cases  which  amount  to  a  civil 
death,  I  think  that  I  understand  the  situation  in  which  the  wife 
was  placed.  The  husband  being  civilly  dead,  the  wife  was  en- 
titled to  dower  of  his  land  in  the  same  manner  as  if  he  were 
actually  dead  {a);  so  she  became  entitled  to  the  enjoyment 

and 


He  observed  that  tome  of  the  best  writers 
in  Scotland  lay  this  down  expressly  to  be 
the  law  of  that  country ;  and  he  quoted 
Mr.  Enkine's  InUUtUe  as  directly  in  point. 
In  one  case  it  was  clearly  so  decided  in  the 
Court  of  Session,  and  in  the  other  cases 
which  had  been  relied  on  as  favouring  the 
doctrine  oilex  loci  rei  sititj  he  thought  he 
saw  ingre(Uents  which  made  the  Court,  as 
in  the  present  case,  join  both  domicUium 
and  situs.  Bat  to  say  that  the  lex  loci  rei 
aiiat  is  to  govern  though  the  domicUium  of 
the  deceased  be  without  contradiction  in  a 
different  country,  is  a  gross  misapplication 
of  the  rules  of  civil  law  and  jus  gentiunu, 
though  the  law  of  Scotland  on  this  point  is 
constantly  asserted  to  be  founded  on 
them/* 

Decree  accor^ngly  affirmed  simply. 

(o)  This  is  supported  by  the  authority  of 
Bracton,  Hb.  4.  Tract.  6.  c.  7./o.  801.  6. 
Britton,  cap,  106,  fo,  261.  and  Flela,  lib,  6. 
ccgt,  «8.  In  these  books  the  wife  seems 
to  have  been  considered  as  equally,  entitled 
to  dower  in  the  case  of  a  civil  as  of  a  nH- 
tural  death.  With  respect  to  entering  into 
rehgion,  they  treat  the  wife  as  dowable 
where  the  husband  is  actually  professed, 
though  not  wliere  he  is  in  a  state  of  pro- 


bation only  ;  and  lay  it  down  that  the  fact 
of  profession  in  such  case  must  be  tried 
by  the  certificate  of  the  ordinary.     It  was 
said,  however,  in  M.  S2  Edw,  1.  Fitz,  Abr, 
tit,  Dowtr,  pi.  176.  by  Hereford^  that  al- 
though the  husband  be  professed,  the  wife 
shall  not  have  her  dower  until  his  natural « 
death ;  this  doctrine  has  been  adopted  in 
F,  N,  B,  150.  F,  Co.  Liu.  88.  b.  182.  6. 
Perkins,  Sect. 807.  Hales  MSS.  Co.  Lilt. 
Book  I.  Note  805.  Ed,  16.  and  Gilbert. 
Treat,  oh  Dourer  in  Law  of  U$es,  401. 
The  reason  assigned  in  most  of  these  books 
is,  that  the  wife,  by  withholding  her  con- 
sent,   might  prevent   her    husband   from 
becoming   professed:   Lord  Chief  Baron 
Gilbert  treats  profession  as  a  separation, 
not  a  dissolution  of  the  marriage,  and  ob- 
serves, that  although  the  ecclesiastical  law 
gave  alimony  during  the  life  of  the  hus- 
band, yet  she  could  have  nn  separate  inter- 
est by  way  of  dower  while  the  marriage 
continued.      Sir  Edteard  Coke^  indeed  (1 
Inst.  88. 6.),  goes  so  far  as  to  lay  it  down 
generally,  that  dower  arises  on  the  natural, 
not  on  the  civil  death  of  the  husband.  This 
dictum,  however,  he  no  otherwise  supports 
than  by  instancing  the  case  of  profession, 
which  excepdon,  if  well  founded,  seems  to 
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and  profits  of  her  own  land,  though  if  be  bad  not  been  dvUly 
dead,  he  would  iiave  been  seised  of  the  lands  in  her  right  (a): 
and  indeed  she  might  have  sued  for  an  assault  in  her  own  name» 
and  might  have  been  made  a  Defendant  without  her  husband, 
in  all  cases  in  which  the  husband  must  otherwise  have  been 
joined.  In  those  cases  there  is  no  difficulty,  because  the  fic- 
tion of  law  which  considers  the  husband  as  civilly  dead^  pats 
the  wife  in  the  same  situation  as  if  he  were  actually  dead.  With 
respect  to  the  more  modern  cases,  in  which  a  separate  main- 
tenance  has  been  secured  to  the  wife,  or  in  which  the  husband 
has  left  the  kingdom  either  with  or  without  the  power  or  in* 
tention  of  returning,  and  in  which  the  wife  has  been  held 
capable  of  suing  and  being  sued  alone,  I  wish  to  know  to  what 
extent  the  principle  goes  on  which  they  have  proceeded  : 
whether  under  such  circumstances  a  married  woman  is  to  be 
considered  as  eijeme  sole  on  a  principle  which  stops  short  as  a 
matter  of  contract,  or  on  a  principle  which  goes  to  a  greater 
extent  and  obliges  us  to  consider  her  as  a  Jeme  sole  to  all  in- 
tents and  purposes.  Undoubtedly,  the  policy  of  the  law  which 
has  considered  a  married  woman  as  incapable  of  being  called 
upon  separate  from  her  husband,  admits  of  some  modifications 
arising  from  particular  circumstances.  When  the. husband 
is  banished  he  is  considered  as  civilly  dead  ;  but  transportation 
for  a  term  of  years  may  give  rise  to  many  difficulties  with  respect 
to  the  enjoyment  of  the  husband's  estate,  both  real  and  personal 
But  besides  the  difficulties  which  might  arise  during  the  term 
of  the  transportation,  another  difficulty  of  equal  importance  oc- 
curs where  the  wife  has  contracted  debts  after  the  period  of  her 
husband's  transportation  has  elapsed,  but  before  his  actual  re- 
turn to  this  country.  The  case  before  us  must  be  decided  on  some 
principle  which  will  govern  such  a  case  as  that.  Though  the 
case  of  Spanow  v.  CarrtUhers  was  decided  by  Mr.  Justice  YaU% 
(a  name  that  will  be  illustrious  as  long  as  the  law  of  England 


proceed  upon  reasons  not  altogether  appli- 
cable to  the  cases  of  abjuration  and  exile. 
With  respect  to  abjuration  for  felony, 
though  the  dower  of  the  wife  was  originally 
forfeited  by  the  attainder  with  which  it  was 
attended,  yet  as  tlie  1  Ed,  6.  c.  12.  re- 
nooved  that  forfeiture,  it  should  seem  that 
between  that  time  and  the  21  Jac,  1.  c.28. 
which  abolished  the  privilege  of  sanctuary 
and  consequently  put  an  end  to  abjuration 
altogether,  the  wife  might  have  been  en- 
titled to  dower  on  this  civil  death  of  the 
husband.  Suj^sing  this  to  have  been  tlie 
caae,  the  ttme  coiuequence  would  naturally 


ensue  a  transportation  for  life  at  the  pre- 
sent day. 

(a)  So  a  jointress  was  entitled  to  her 
jointure  upon  the  abjuration  of  ha  hus- 
band, Margery  WeylandCt  case;  so  if  the 
husband  aliened  the  land  of  the  wife^  and 
afterwards  abjured  the  realno,  she  might 
have  had  a  eta  in  vUd,  Co,  IMU  133.  a. 
But  in  the  case  of  profession,  if  the  wife 
aliened  the  land  which  was  in  her  oira 
right,  and  then  deraigned  ber  husband,  be 
might  enter  and  avoid  Uic  alienation.  US* 
S3£d,3,  FUM.Ab,  ^U  £nir^  amteaUe, 
pl52.Cu.Iitt.  132.  ^. 
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remains),  yet  as  far  as  his  opinioQ  can  be  collected,  he  seems  to        1800* 

have  treated  it  as  a  material  circumstance  in  evidence,  that  tlie 

time  of  the  transportation  was  not  out ;  and  he  does  not  give 

any  opinion  as  to  what  would  have  been  the  situation  of  the     Hutcbziibow. 

parties  if  it  had  been  out     We  cannot  presume  to  say  how  he 

would  have  decided  had  the  husband  continued  to  reside  abroad 

after  the  period  of  his  transportation  had  expired,  or  had  only 

remained  there  to  collect  his  afiairs  with  a  view  to  return  to  this 

country  when  he  had  so  done. 

Heath,  J.  There  is  a  great  difierence  between  the  cases  of 
an  Englishman  residing  abroad,  leaving  his  wife  in  this  country, 
and  of  a  foreigner  so  doing.  The  former  may  be  compelled  to 
return  at  any  time  by  the  King's  privy  seal ;  but  in  the  old  cases 
of  banishment  and  abjuration,  as  well  as  in  the  more  modern 
one  of  transportation,  the  husband  could  not  return,  as  it  would 
have  been  contrary  to  law.  There  is  no  case  in  which  the  wife 
has  been  held  liable,  the  husband  being  an  Englishman. 

As  the  case  of  Marshall  v.  Mary  Button^  8  T.  JR.  S^S^  in 
which  it  was  expected  that  the  whole  doctrine  respecting  the 
liability  of  el  Jeme  covert  to  be  sued  would  be  fully  discussed,  was 
then  pending  before  the  twelve  judges,  the  Court  desired  that 
this  case  might  stand  over  until  that  had  been  determined. 

And  on  this  day  Lord  Eldon^  Ch.  J.,  said,  that  after  all  the 
discussion  which  the  doctrine  had  undergone,  the  court  could 
see  nothing  to  induce  them  to  think  that  the  direction  given  to 
the  jury  in  tliis  case  was  wrong. 

Per  Curiam^  Rule  discharged. 
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forgoods  fpoOed, 
the  Defendant 
was  not  allowed 
to  pay  the  in- 
▼oice  price  Into 
Court  (a). 


In  luaumptii       fllHlS  was  an  action  of  assumpsit  brought  aeainst  the  Defend- 

against  a  earrier     ■  i      i  .       i 

ant  as  a  carrier  to  recover  the  loss  sustained  upon  a  quan- 
tity of  tea,  which  had  been  put  on  board  the  Defendant's  barge 
to  be  carried  from  London  to  Liverpool^  and  which  bad  been 
spoiled  in  consequence  of  the  barge  being  sunk.  The  De- 
fendant offered  to  pay  for  the  damaged  tea  at  the  invoice  price: 
the  Plaintiff  contended  that  he  was  entitled  to  more  than  tbe 
invoice  price,  on  account  of  an  alteration  respecting  the  allow- 
ance of  tret  adopted  by  the  East  India  Company  since  the 
invoice  was  made  out. 

Shepherd^  Seijt.,  now  moved  on  the  part  of  the  Defendant,  that 
he  might  be  allowed  to  pay  the  invoice  price  into  Court.     He 
contended  that  as  tlie  Defendant  admitted  that  a  specific  sum  was 
due,  and  the  only  question  between  the  parties  was.  Whether  he 
were  liable  to  any  thing  uUrd  that  sum  or  not?  the  Plaintiff 
ought  not  to  be  allowed  to  litigate  that  question  without  the  risk 
of  being  subject  to  costs  in  case  of  failure.   He  relied  on  Hutten 
et  Ux.  V.  BoUon^  I  H.  BL  299.  in  notisj  where  in  an  action  against 
a  carrier  who  had  advertised  that  he  would  not  be  liable  beyond 
20/.  unless  paid  for  in  proportion  to  the  risk,  he  was  permitted 
to  pay  the  20/.  into  Court:  and  he  said  that  the  present  case  was 
not  an  action  on  a  mere  tort  like  Bowles  v.  Fulkry  7  jT.  JK.  335. 
and  Salt  v.  Saltj  8  T.  R,  4-7.  but  was  quasi  ex  contractu. 

Lens^  Serjt.,  shewed  cause  in  the  first  instance,  and  insisted  that 
the  Plaintiflfs  demand  in  this  case  was  for  damages  altogetherun- 
certain;  that  no  part  of  tiiat  demand  was  distinguishable  fi*om  the 
rest;  that  the  rule  established  by  the  case  of  Hallet  and  others  v. 
the  East  India  Company,  2  Burr.  1 120.  was,  "  that  where  the 
^^  sum  demanded  is  a  sum  certain,  or  capable  of  being  ascertained 
"  by  mere  computation  without  leaving  any  other  sort  of  discre- 
"  tion  to  be  exercised  by  the  jury,  it  is  right  and  reasonable  to 
*'  admit  the  Defendant  to  pay  money  into  Court;"  and  that  the 
same  principle  was  adopted  in  HiUton  et  Ux.  v.  Bolton^  for  the 
Court  there  held  that  the  demand  was  substantially  for  a  specific 
sum.  But  in  the  present  case,  he  said,  the  Plaintiff*  demanded 
an  adequate  compensation  for  the  injury  sustained,  which  com- 
pensation was  to  be  ascertained  by  the  jury;  and  though  the  De- 
fendant admitted  a  particular  mode  of  estimating  that  compensa- 

(a)  Vide  Strong  r.  Simitson,  S  B.and  P.  14.    Solomon  v.  Btrnkkt^  t  Untnl.  918. 
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tion,  and  offered  to  pay  a  sum  of  money  calculated  accordingly,  1800. 
yet  that  sum  of  money  formed  no  part  of  the  Plaintiff's  demand, 
which  was  for  a  compensation  to  be  calculated  according  to  such 
mode  as  the  jury  should  adopt.  He  also  referred  to  the  cases  PmroBft. 
of  Bcndes  v.  Fuller  and  Salt  v.  Salt^  the  former  of  which  was 
nn  action  against  the  sheriff  for  a  false  return,  and  the  latter 
abaction  for  dilapidations,  in  both  of  which  it  was  held  that 
money  could  not  be  paid  into  Court. 

Heath,  J.  {absente  Lord  El-dariy  Ch.  J.)  If  we  could  find  any 
principle  upon  which  this  application  could  be  allowed,  we 
should  be  very  well  inclined  to  grant  it.  But  the  Courts  have 
not  gone  so  far  as  to  allow  money  to  be  paid  in,  in  cases  of  un- 
certain damages.  Where  there  is  any  contract  between  the 
parties  upon  which  the  Court  can  rest,  it  may  be  done :  but  in 
this  case  there  is  no  such  contract.  Suppose  an  action  on  the 
case  were  brought  for  negligently  driving  a  carriage,  in  conse- 
quence of  which  the  Plaintiff's  leg  was  broken,  could  the  De- 
fendant pay  into  Court  the  amount  of  the  surgeon's  bill  ? 

Mooke  and  Chambre^  Js.,  expressed  a  strong  desire  to  accede 
to  the  application,  but  observed  that  it  could  not  be  done 
without  violating  the  principle  which  had  been  established  as 
the  rule  upon  this  subject. 

Shepherd  took  nothing  by  his  motion  (a). 

(a)  **The  true  grounds  on  which  rvlet     Pract,  408.  ed.    1.  637.  ed.  8.*'      Ter 
for    psyment  of    money  into   court  are     Groae  J^  8  T.  R,  49. 
granted,  are  accurately  ttated  in   Tidd'i 


.  PiNERO  V.  Wright.  j^^  85U,, 

C^HEPHERDj  Serjt ,  moved  to  set  aside  the  capias  ad  respon-  A  capiM  ad  iw- 

denduniy  which  had  issued  against  the  Defendant  as  bail,  for  ^^T^J^'Ji  ^ 

irregularity.     The  supposed  irregularity  was,  that  the  capias  ^y  v^ot  to  the 

ad  respondendum  against  the  Defendant  was  teste* d  of  a  day  ca.ja^againitUie 

preceding  that  on  which  the  capias  ad  satisfaciendum  against  principal,  but  waa 

the  principal  was  returned.    He  contended  that  as  the  bail  are  out  tillafter- 

not  liable  to  be  sued  until  the  capias  ad  satisfaciendum  has  been  warda.    Hdd 


returned,  it  appeared  upon  the  very  face  of  the  process  in  this 
case  that  it  had  been  sued  out  too  soon. 

Bayleyj  Serjt,  stated,  that  in  point  of  fact  the  capias  ad  respon^ 
dendum  did  not  issue  until  after  the  capias  ad  satisfaciendud  had 

been 
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been  returned,  and  that  the  circumstance  of  its  beuig  tested  of 
a  day  anterior  to  that  time  was  not  material,  since  the  Plaintiff 
was  at  liberty  to  shew  the  time  when  it  really  issued. 

The  Court  (absetUe  Lord  Eldon^  Ch.  J.)  said,  that  no  incon- 
sistency would  appear  on  the  record  (a),  and  that  there  was  no 
irregularity  in  the  Plaintiff's  proceeding. 

Shepherd  took  nothing  by  his  motion. 

(a)  Vide  Dam  v.  Oivm,  ante,  VoL  I.  p.  343. 


June  26th. 

The  Court  will 
not  compel  a  pri- 
soner of  war  who 
tuei  for  wages 
earned  on  board 
an  EngH^  ship, 
to  give  security 
for  costs  (a). 


Maria  v.  Hall, 

OHEPHERDi  Serjt,  moved  for  a  rule  to  shew  cause  why 
the  proceedings  in  this  case  should  not  be  staid  until  the 
Defendant  should  give  security  for  costs.  The  Plaintiff  was 
a  French  prisoner  of  war  confined  in  the  prison  at  Li'oerpod^ 
and  had  brought  this  action  against  the  Defendant  as  master 
of  a  ship,  to  recover  a  compensation  for  working  the  ship 
home  from  the  West  Indies.  He  contended  that  the  case  of  a 
prisoner  of  war  was  different  from  the  common  case  of  a  fo- 
reigner resident  in  this  country  (i). 

But  Hbath,  J.,  observed,  that  it  had  been  determined  that  a 
prisoner  of  war  may  maintain  an  action  on  a  contract  for 
wages  (c). 

And  the  Court  {absente  Lord  Eldon^  Ch.  J.)  rejected  tlie  ap- 
plication. 

Shepherd  took  nothing  by  his  motion. 


5  B. 


{a)   And  see   Oliva  v.  Jt^msoUt 
and  A.  908. 

(6)  Vide  Porriery, Carter,  1  H,BL  106. 

(c)  Sparenbwrgh  v.  Bannatyne,  antCj 
vol.  L  p.  163.  Indeed  the  Court  liaving 
determined  in  Hcnschen  v.  GarveSf  2  //. 
Bl.  SSB,  and  Jacobs  v.  Stevenson,  atUe, 
vol.  I.  p.  96.  that  a  foreigner  ser\'ing  ou 
board  an  English  ship  is  nut  compellable 


to  give  security'  for  costs,  and  in  iS^urm- 
hurgh  V.  Bannatynct  that  a  prisoner  o^ 
war  may  maintain  an  action  for  vagei> 
.tlicre  seems  to  have  been  less  reason  for 
calling  upon  the  present  Plaintiff  to  pre 
security  who  was  actually  within  the  kicg- 
doni,  than  on  any  fortigu  seaman  serring 
out  of  the  kingdom  on  board  an  Engbk 
ship. 


Andersok, 
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Anderson,  Administrator,  &c.  v.  May.  •'mw*  «««>». 

« 

^jPHIS  action  was  brought  for  business  done  as  an  attorney  by  A  copy  of  an  at. 
■■-  the  PlainUrs  intestate  at  the  instance  of  the  Defendant,  ^^'o^l^h^ 
At  the  JVesiminster  sittinfirs  in  this  term  the  cause  was  tried  be-  hi*  been  ddiver- 
fore  Lord  Eldon^  Ch.  J.,  when,  in  order  to  prove  the  amount  of  fcndMt,*mmy  be 
the  bill,  the  Plaintiff  gave  in  evidence  the  copy  of  a  bill  deli-  admitted  in  eri- 
vered  to  the  Defendant  in  1796,  and  which  had  never  been  re-  ^^^^^ 
ferred  for  taxation.     The  Defendant  objected  to  this  being  re-  to  produce  the 
ceived  in  evidence,  inasmuch  as  no  notice  had  been  given  to  ^^liSuuriveaato 
produce  the  bill  delivered  to  the  Defendant.     But  his  lordship  the  reasonable- 
held  that  it  ought  to  be  received,  and  was  conclusive  as  to  the  items  (a), 
reasonableness  of  the  charges  (&),  it  being  the  Defendant's  own 
&ult  that  the  bill  had  never  been  taxed.  A  verdict  was  accord- 

« 

ingly  found  for  the  Plaintiff,  and  the  point  made  by  the  De- 
fendant reser\'ed  for  the  opinion  of  the  Court. 

Heywoody  Seijt.,  now  moved  to  set  aside  the  verdict  and  have 
a  new  trial,  contending  that  the  rule  was  clear  that  no  copy  can 
be  received  in  evidence  until  a  notice  has  been  given  to  pro- 
duce the  original ;  that  this  case  was  distinguishable  from  Jory 
v.  Orchard  (c),  because  here  the  bill  was  not  delivered  by  way 
of  notice  of  action,  but  in  the  usual  way  only,  as  a  demand  of 
so  much  money  due ;  that  the  Court  in  the  above  case  relied  on 
the  circumstance  of  the  paper  read  in  evidence  being  a  dupli- 
cate original,  and  referred  to  the  analogous  case  of  a  notice  to 
quit,  a  copy  of  which  is  usually  received ;  whereas  that  prac- 
tice, he  observed,  was  not  founded  on  any  authority,  and  was 
contrary  to  principle. 

But  The  Court  said,  that  it  was  the  constant  practice  to  re- 
ceive a  copy  of  this  kind  in  evidence,  and  observed,  that  it  was 
not  a  stronger  case  than  Jory  v.  Orchard, 

HeyiDOod  took  nothing  by  his  motion. 

(a)  And  see  PhUipton  v.  Chate^  2  Campb,  110.  JKine  r.  Beaumont^  S  B»  ^  B. 
285.  HewiU  y.  FerntUy,  7  Pricey  234. 

(6)  Vide  Loveridge  v.  Botham^  anU,  Vol  I.  p.  49.  also  JTnor  v.  WhaOeyt  Ftp,  N, 
P.  Cos.  169. 

(c)  JfUe,  p.  89. 


Saunderson 
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Jung  S8th. 

A  bin  of  parcels 
id  wfaiph  the 
Tendor*!  oitiie  ii 
printed,  delhrered 
to  the  vendee  at 
the  time  of  an  or- 
der giren  for  the 
fitture  deitrery  of 
goods,  teems  to 
be  a  sufficient  me- 
morandum of  the 
contract  within 
the  statute  of 
frauds.    At  aB 
evMits,  a  subse- 
quent letter 
written  and  ngn- 
ed  by  the  yendor 
referring  to  the 
order,  may  be 
connected  with 
the  bill  of  par- 
eds,  so  as  to 
take  the  case 
out -of  the 
tute(a}. 


Saundkrson  t;.  Jackson  and  Another. 

^HIS  was  an  action  on  the  case  against  the  Defendants  for 
not  delivering  1000  gallons  of  gin  to  the  Plaintiff  within  a 
certain  time,  according  to  a  bargain  entered  into  between  them. 
There  was  a  second  count  for  not  delivering  wiUiin  a  reason- 
able time. 

The  cause  was  tried  before  Lord  Eldatij  Ch«  J.,  at  the 
Guildhall  sittings  after  la^  Easter  term,  when  the  contract  for 
the  delivery  of  the  gin  having  been  proved  on  the  part  of  the 
Plaintiff,' the  Defendants  insisted  that  the  case  was  within  the 
statute  of  frauds,  inasmuch  as  there  was  no  note  or  memoran- 
dum in  writing  of  the  bargain.  The  ciftumstances  were  as 
follow:  At  the  time  the  order  for  the  gin  was  given  by  the 
Plaintiff  to  the  Defendants,  a  bill  of  parcels  was  delivered  to 
the  former,  the  printed  part  of  which  was,  *^  London.  Bought 
of  Jackson  and  Hankin,  distillers.  No.  8,  Oxford^street^  and 
then  followed  in  writing,  *^  1000  gallons  of  gin,  1  in  5.  gin  7f. 
350/."  About  a  month  after  the  above  period  the  Defendants 
also  wrote  the  following  letter  to  the  Plaintiff:  ^^  Sir,  we  wish 
to  know  what  time  we  shall  send  you  a  part  of  your  order,  and 
shall  be  obliged  for  a  little  time  in  delivery  of  the  remainder; 
must  request  you  to  return  our  pipes.  We  are,  your  humble 
servants,  Jackson  and  Hanking  ^ 

On  this  evidence  his  Lordship  directed  the  jury  to  find  a 
verdict  for  the  Plaintiff^  reserving  the  point  made  for  the  con- 
sideration of  the  Court. 

Accordingly  Lens^  Serjt.,  having  on  a  former  day  obtained  a 
rule  nisi  for  setting  aside  this  verdict  and  entering  a  nonsuit,  he 
was  now  called  upon  to  begin  in  support  of  his  rule.  He  ob- 
served that  the  words  of  the  29  Car.  2.  c.  3. 5.  17.  require  that 
'^  some  note  or  memorandum  in  writing  of  the  bargain  be  made 
and  signed  by  the  parties  to  be  charged  by  such  contract,  or 
their  agents  diereunto  lawfully  authorised ;"  and  that  in  /£nr- 
kins  v.  Holmes^  1  P,  fVms.  770.  and  Stokes  v.  Moore,  ib.  in  the 
notes  by  Mr.  Cox,  the  Court  had  held  a  signing  by  the  party 
necessary,  though  the  draught  of  the  conveyance  bad  in  the 
former  case  been  altered  in  the  hand-writing  of  the  purchaser, 

(a)  And  see  Oiampion  v.  Plummer,  1  jV.  R,  252.  Hodgson  v.  Le  Bret,  1  Camfk 
2SS.  PhUlimore  v.  Barry^  Id,  618.  Egerion  v.  Matthews,  6  East,  S07.  Cooptr  r. 
Smith,  15  Eatt,  103.  Schneider  v.  Norris,  2  M,  ^  S.  286.  Kent  y.  Huddnmn,  3  B, 
and  P.  233.  Alien  y.  Bennet,  3  Taunt,  169.  Jackson  v.  Lowe^  1  Bin^.  9.  XcKmr- 
thf  V.  8choJidd,%  B.  and  C.  946. 

and 
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and  in  the  latter,  the  seller  had  himself  written  instructions  fpr 
the  renewal  of  a  lease.  He  contended,  that  though  the  print- 
ed name  contained  in  the  bill  of  parcels  might  have  amounted 
to  a  signature  within  the  meaning  of  the  act,  if  the  bill  of  par- 
cels bad  been  intended  to  express  the  contract  quasi  a  contract, 
yet  that  in  this  case  it  had  not  been  delivered  to  the  Plaintiff 
with  that  view ;  that  the  contract  itself  had  never  been  reduced 
to  writing  or  ever  was  intended  to  be  so ;  and  therefore  the 
bill  of  parcels  could  only  operate  as  evidence  of  ^  contract  pre- 
viously entered  into ;  and  that  the  subsequent  letter  of  the  De- 
fendants, though  signed  by  them,  could  not  be  treated  as  a 
note  or  memorandum  of  the  contract,  being  accidental  and 
only  a  reference  to  a  pre-existing  contract. 

Shepherd,  Seijt.  contra^  was  stopped  by  the  Court. 

Lord  Eldon,  Ch.  J.  This  bill  of  parcels,  though  not  the 
contract  itself,  may  amount  to  a  note  or  memorandum  of  the 
contract  within  the  meaning  of  the  statute.  The  single  ques- 
tion tlierefore  is,  Whether  if  a  man  be  in  the  habit  of  printing 
instead  of  writing  his  name,  he  may  <not  be  said  to  sign  by  his 
printed  name  as  well  as  his  written  name  ?  At  all  events,  con- 
necting this  bill  of  parcels  with  the  subsequent  letter  of  the 
Defendants,  I  think  the  case  is  clearly  taken  out  of  the  statute 
of  frauds.  For  although  it  be  admitted  that  the  letter  which 
does  not  state  the  terms  of  the  agreement  would  not  alone  have 
been  sufficient,  yet  as  the  jury  have  connected  it  with  some« 
thing  which  does,  and  the  letter  is  signed  by  the  Defendants, 
there  is  then  a  written  note  or  memorandum  of  the  order  which 
was  originally  given  by  the  Plaintiff  signed  by  the  Defendants. 
It  has  been  decided  (a)  that  if  a  man  draw  up  an  agreement  in 
his  own  handwriting,  beginning  <^  I,  A.  B.  agree,  ^-c."  and 
leave  a  place  tor  a  signature  at  the  bottom,  but  never  sign  it, 
it  may  be  considered  as  a  note  or  memorandum  in  writing 
within  the  statute.  And  yet  it  is  impossible  not  to  see  that  the 
insertion  of  the  name  at  the  beginning  was  not  intended  to  be 
a  signature,  and  that  the  paper  was  meant  to  be  incomplete 
until  it  was  further  signed.  This  last  case  is  stronger  than  the 
one  now  before  us,  and  affords  an  answer  to  the  argument  that 
this  bill  of  parcels  was  not  delivered  05  a  note  or  memoran- 
dum of  the  contract 

Per  Ctiriam,  Rule  discharged. 


1800. 

SAUNDxmioir 

V. 

Jacksok 
and  Another. 


(a)  JTnigki  r.  Cuckford,  Esp,  N,P.  Cos.  190.  So  it  has  been  held,  that  if  a  wHI  of 
landt  begin  **  I  John  Stanley  make  this  my  last  wiU,  j-c.**  ir  need  not  be  otberwiae 
ngned  to  make  it  Talid  within  the  statute  of  frauds,    iemayne  v.  SUmletf,  3  Lev,  1. 

Page 
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Page  v.  Fry. 


In  a  declantioii 
on  a  policy  of  in- 
surance the 
naintiffarerred 
tbatMetsn.  H. 
at  the  time  of 
effecting  the  po- 
licy and  at  the 
time  of  the  loti» 
were  interested 
in  the  cargo 
which  was  the 
sulriect  of  the 
iniQnnce  « to  . 
large  amount, 
to  wit,  to  the 
amount  of  all 
the  money  ever 
insured  there- 
on ;**  at  the  trial 
it  appeared  that 
previous  to 
effecting  the  po- 
licy, Messrs.  H, 
had  admitted 
another  mercan- 
tile house  to  a 
joint  concern  in 
th€  cargo  in- 
sured.    Held 
that  the  aver- 
ment was  sup- 
ported by  the 
evidence  (a). 


rilHIS  was  an  actioa  on  a  policy  of  insurance  on  the  ship 
Margaret  and  a  cargo  of  corn,  at  and  from  Dundee  to 
Chichester^  effected  by  the  Plaintiff  as  agent  of  Messrs.  Ifyde 
and  Hobbs.     In  the  declaration  it  was  averred,  ^*  that  certain 
persons  using  trade  and  commerce  under  the  style  and  firm  of 
Messrs.  Hyde  and  HobbSy  were  at  the  time  of  loading  the  said 
com  on  board  the  said  ship  as  aforesaid  and  at  the  time  of 
subscribing  the  said  writing  or  policy  of  insurance,  and  from 
thenceforth  untQ  the  time  of  the  loss  hereinafter  mentioned 
interested  in  the  said  corn  to  a  large  amount^  to  wit,  to  the 
amount  rf  all  the  money  ever  insured  thereon^  and  that  the  said 
writing  or  policy  of  assurance  so  made  in  the  name  of  the 
Plaintifl^  was  made  to  and  for  the  use,  risk,  benefit,  and  ac- 
count of  them  the  said  Messrs.  Hydesnd  Hobbs  to  wit,  at,  4^" 
At  the  trial  before  Lord  Eldony*  Ch.  J.,  at  the  Guildhall  sit- 
tings after  last  £^5/^  term,  it  appeared  in  evidence  that  Messrs. 
Hyde  and    Hobbs  who  were  merchants   at   Chichester,  had, 
through  the  agency  of  the  Plaintiff,  purchased  a  certain  quan- 
tity of  com  on  their  own  account^  that  on  the  27th  of  December 
1798,  they  informed  the  Plaintiff  by  letter,  that  thinking  the 
engagement  might  perhaps  be  too  large  for  themselves,  they 
had  offered  another  house  of  the  name  of  Hacks  a  joint  concern 
in  the  corn,  which  the  latter  had  accepted ;  and  at  the  same 
time  directed  the  Plaintiff  to  effect  an  insurance  on  the  cargo, 
which  he  accordingly  did  on  the  28th  January  1799.     Tlie 
invoices  were  made  out  to  Hyde  and  Hobbs,  and  payment  for 
the  cargo  was  made  by  them.     It  was  objected  on  the  part  of 
the  Defendant,  that  the  evidence  contradicted  the  averment  in 
the  declaration,  that  the  whole  interest  in  the  cargo  insured 
was  in  Messrs.  Hyde  and  Hobbs.     His  Lordship  directed  the 
jury  to  find  a  verdict  for  the  Plaintiff,  but  gave  leave  to  the 
Defendant  to  move  for  a  nonsuit. 

Accordingly  a  rule  nisi  for  that  purpose  having  been  ob- 
tained upon  a  former  day ; 

Lens,  Seijt.,  now  shewed  cause.  The  whole  question  in  this  case 
is,  Whether  the  variance  between  the  averment  of  interest  in  the 

(a)  a  C.  S  Esp.  Rep.  185.    And  lee  Bell  v.  AnOey,  IS  EaU^  141. 
Crttufwd,  S  B.  and  P.  75-91.  Cohen  t.  Jlannttm,  4  Ttmnt,  101. 
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declaration  and  the  interest  proved  be  material?     Under  the        1800. 
19  Geo,  2.  c.  37.  it  is  undoubtedly  necessary  that  the  party  for 
whom  the  policy  is  effected  should  be  really  interested,  and  it 
has  been  the  practice  since  that  statute  to  aver  the  interest.     It  Far. 

seems  however  to  be  doubtful  whether  it  be  necessary  so  to  do: 
the  effect  of  the  statute  is  not  to  make  any  additional  averment 
in  the  declaration  necessary,  but  only  to  throw  upon  the  Plain- 
tiff the  burden  of  proving  that  the  parties  for  whose  benefit 
the  policy  is  made  are  interested  within  the  meaning  of  the 
statute.  In  this  case  the  objection  is  not  that  Messrs.  Hi/de 
and  Hobbs  are  not  interested,  but  that  their  interest  is  not  pro- 
perly averred.  If  then  the  averment  in  question  were  unneces- 
sary, it  will  not  prevent  the  Plaintiff  from  recovering,  being 
alleged  under  a  scilicet;  for  as  it  does  not  relate  to  matters  that 
are  part  of  the  contract,  it  is  not  to  be  considered  as  a  material 
averment  [a).  At  any  rate  this  averment  need  not  be  construed 
so  strictly  as  to  exclude  the  interest  of  all  other  persons  besides 
Messrs.  Hyde  and  Hobbs.  The  substantial  part  of  the  aver- 
ment is,  that  Messrs.  Hyde  and  Hobbs  were  interested  to  a 
large  amount,  and  indeed  the  other  party  who  was  partly  in- 
terested with  them  had  only  an  equitable  claim  on  the  proceeds. 
The  primd  fade  interest  is  in  those  persons  who  paid  for  the 
cargo.  In  Page  v.  Hogers^  Park.  Insur.  402.  it  was  averred 
that  the  Plaintiff  was  possessed  of  one-third  of  the  ship  Insured, 
and  it  appearing  that  he  had  at  one  time  purchased  the  whole 
ship,  it  was  objected  that  as  there  was  no  evidence  of  his  having 
since  parted  with  two  thirds,  the  allegation  was  not  made  out; 
bat  Lord  Mansfield  over-ruled  the  objection. 

Shepherd  and  Best^  Seijts.  contrd.  Whether  under  the  19  Geo.2^ 
it  be  necessary  to  aver  the  PlaintifPs  interest,  is  not  the  question 
here;  but  the  objection  is,  that  the  Plaintiff  has  stated  upon  the 
record  that  an  interest  exists  in  certain  persons  in  whom  it  is 
not,  and  that  having  so  stated  it  upon  record,  he  ought  to  have 
proved  it.  The  true  way  of  determining  whether  an  unnecessary 
averment  need  be  proved,  is  to  consider  whether  if  referred  to 
the  Prothonotary  it  could  be  struck  out  as  impertinent.  Bristono 
V.  Wrightj  Doug.  667.    In  Hare  v.  Cater^  Comop.  766.,  where  it 
was  averred  that  the  Defendant  was  assignee  of  all  the  premises, 
and  it  turned  out  that  he  was  assignee  of  a  part  only,  the  va- 
riance was  held  fatal.     Now  the  necessary  construction  of  this 
averment  is,  that  the  exclusive  interest  was  in  Messrs.  Hyde  and 
Hobbs.    It  can  make  no  difference  in  the  case  whether  Messrs. 

(a)  Friik  r.  Gray,  ciU  in  tlie  note  to  Drtwry  ¥.  TwiMt,  4  T.  i?.  561.  and  Peppin  v. 
Solomon,  b  T.  B.  496. 

vol..  II.  K  Hyde 
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1800.        Hyde  and  Hobhs  purchased  the  cargo  in  their  own  name  for 

others,  or  having  purchased  it  on  their  own  account  they  after- 

^^°*  wards  admitted  others  to  a  joint  concern  in  it;  now  in  tlie  former 

Fry.  case  it  is  clear  that  if  interest  were  averred  to  be  in  themselves, 

the  variance  would  be  fatal.  The  parties  whom  they  admitted 
into  the  concern  may  be  considered  as  partners  in  the  trans- 
action ;  they  might  have  insured  their  proportion  as  such,  and 
might  have  averred  their  interest  in  that  proportion*  The 
averment  of  the  Plaintiff  therefore  which  excludes  the  interest 
of  any  person  except  Messrs.  Hr/de  and  Hobbs  is  untrue  {a). 

Lord  Eldon,  Ch.  J.  The  question  is,  Whether  Messrs.  Hj^i 
and  Hobbs  had  such  an  interest  in  the  whole  cargo  as  will  su|i- 
port  the  averment  in  question  ?  An  insurable  interest  is  a  very 
different  interest  from  most  others  tliat  can  be  stated.  In  Le 
Cras  v.  Hughes  {b)  it  is  very  certain  that  the  party  insured  had 
no  interest  in  the  subject  of  the  insurance  according  to  the 
common  understanding  of  the  word  interest;  for  Uie  piize 
taken  not  coming  within  the  terms  of  the  act  of  parliament, 
and  consequently  not  within  the  terms  of  the  proclamation,  was 
completely  at  the  disposal  of  the  Crown.  In  that  case,  as  coun- 
sel for  tlie  Defendant,  I  pressed  upon  Lord  Mansfield  die  au- 
thority of  a  case  before  Lord  Bat/iurst  assisted  by  Sir  Thongs 
Sexvelly  where  the  next  of  kin  of  a  lunatic  applied  to  the  Court 
of  Chancery  praying  that  the  evidence  of  his  being  the  next 
of  kin  might  be  perpetuated,  and  stating  that  he  had  such  an 
interest  in  the  estate  as  the  Court  might  take  notice  of  (c). 
The  application  however  was  rejected  on  the  ground  of  want 
of  interest ;  and  yet  the  interest  in  that  case  would  generally 
be  understood  to  be  much  more  certain  than  tiiat  reasonable 
expectation  on  which  Le  Cras  v.  Hughes  was  decided.  So  in 
the  case  of  the  Dutch  commissioners  [d)  which  was  lately  de- 
cided, it  is  very  difficult  to  define  what  their  interest  was,  and 
yet  they  were  held  to  have  an  insurable  interest.  My  opinion 
therefore  upon  this  case  is  very  clear;  I  think  the  Plaintiff 
had  a  sufficient  interest  throughout  the  intirety  of  this  cargo, 
notwithstanding  other  persons  had  a  beneficial  interest  in  a 
part  to  support  the  averment  in  this  declaration. 

(fl)  Sec  Pcrchnrd  v.    UliUmorf,  anlej  house  of  ChAn,NoUmgham  coram  ChaHe- 

p.  165.  m  not'iSy  where  it  seems  to  have  taiif  J.,  the  devisee  of  a  lunatic,  uiukra 

iH^n   taken  for  granted,  that  if  a  third  will  made  previous  to  the  lunacy,  haviw 

person  had  been  interested  in  the  goods  brought  a  bill  against  the  heir  at  law  to 

jointly  with  the  two  co-plaintiffs  at  the  examine  witnesses  touching   the  wiB,  m 

time  of  etTeciiiig  the  policy,  the  Phuntifl's  jHn-fX'tuam  rei  memoriam,    U)e  biO  vat 

must  have  been  nonsuited.  dismissed.     1  Vern,  106. 

(A)  Park,  Inmr.  269.  (d)  Cravfml  v.  Hunia-,  8  T,  M.  IS. 

(c)  In  SackvUle  v.  Ji^ewariht  at  the 

Heath, 
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Heath,  J.     I  do  not  see  why  a  joint-tenant  or  a  tenant  in         1800. 

common  has  not  such  an  interest  in  the  intirety  as  will  entitle      

Lim  to  insure.    A  policy  made  by  a  person  so  interested  is  not         ^^*'" 
to  be  considered  as  a  wa^er  policy*  Far. 

RooKE,  J. — I  think  that  Messrs.  Hyde  and  Hohbs  had  such  an 
interest  in  the  cargo  as  will  answer  the  terms  of  the  averment. 

Chambre,  J. — ITie  averment  in  substance  is  nothing  more 
than  that  the  parties  for  whose  benefit  the  insurance  was  made, 
had  an  interest  in  the  subject  of  that  insurance.  They  are  not 
bound  by  the  terms*  erf  ftie  averment  to  shew  any  thing  more 
than  that  they  have  an  interest,  and  if  th^j  shew  an  interest 
to  the  extent  of  one  hundredth  part  of  the  carg<5  it  will  be  suf- 
ficient. The  spirit  of  the  19  G.  2.  only  requires  that  the  po- 
licy shall  not  be  a  gaming  policy. 

Rule  discharged. 

GSBSaSBSBSaiirilEBBKS 

Holland  v.  Hopkins.  .     „^. 

T N DEBIT ATUS  assumpsit  "  for  certain  horses  mares  and  ifabmofpar- 
gelding?  before  that  time  sold  and  delivered  by  the  PlaintiiF  jS^Jt**^*^^ 
to  the  Defendant."     There  was  also  a  count  on  a  quantum  me-  Tnftndtoh«/^r 
77///,  and  counts  for  money  lent,  paid,  had,  and  recefved,  and  ^^  *^^  *"^ 

J        ^^,        -IT  'A  dfittrered  to  t^ 

on  an  account  stated,     rlea  r^on  assumpsit.  Defendant,  no 

The  cause  was  tried  before  Lord  Eldon^  Ch.  J.,  at  the  Wht-  evidence  can  be 

..  n       y         t-t     M  !•  1^1        received  of  goodi 

minster  sittings  after  last  JLaster  term,  when  it  appeared  chat  the  sold  by  the  Pe- 

Plaintiff  was  a  horse-dealer  living  in  the  country,  and  the  De-  J^"'SLS* 

fendant  a  stable-keeper  in  Ldndon;  that  th«re  had  been  consi-  (/i). 

derable  dealings  between  them,  and  on  an  account  being  tak^n 

a  balance  was  found  due  to  the  former  for  horses  sold  up  to  the 

1  Uh  of  September  1 797  by  the  Defendant  as  agent  and  broker  to 

the  Plaintifi^  that  on  or  about  that  day  the  Defendant  received 

other  horses  from  the  Plaintiff,  which  he  afterwards  &*old  in  the 

same  character,  and  received  the  money  for  them;  that  on  this 

action  being  commenced,  a  bill  of  particulars  was  obtained, 

which  stated  the  PlaintifTs  demand  to  consist  of  two  items^  first 

for  money  owing  on  an  account  settled  and  balsoftced  for  horses 

sold  and  delivered  before  the  11th  o(  September  1797;  secondly,. 

for  horses  sold  and  delivered  by  the  Plaintiff  and  his  serran^s  to 

the  Defendant  on  or  about  the  lltb  of  September  1797;  that 

the  Defendant  had  paid  money  into  Court  generally,  and  in  so 

doing  had  paid  a  few  pounds  more  than  was  sufficient  to  satisfy 

what  remained  due  upon  the  account  balanced.   It  was  objected 

by  the  Defendant,  that  the  second  item  of  the  bill  of  particulars 

(a)  S.  C«  8  Etp.  JUp,  168.    And  see  Htdhnd  y.  JMiams,  8  Tauni.  81. 

R  2  having 
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1 800.        having  stated  the  PlaiiUifTs  demand  to  be  for  horses  sold  and  de- 

livered  to  the  Defendant,  no  evidence  ought  to  be  received  of  a 

Holland  ^^^  y^^  ^y^^  Defendant  in  the  character  of  agent  or  broker  for  the 
Honcixs.  Plaintiff,  so  as  to  entitle  the  latter  to  recover  under  the  count 
for  money  had  and  received.  To  this  it  was  answered,  first  that 
the  Plaintiff  by  his  bill  of  particubirs  was  only  confined  to  the 
transaction  respecting  the  horses  delivered  to  the  Defendant  on 
or  about  the  11  th  of  September  1 797,  and  that  he  was  at  liberty 
to  malce  any  claim  arising  out  of  that  transaction ;  and  secondly, 
that  as  the  Defendant  had  paid  money  into  court  generally  the 
Plaintiff  was  at  liberty  to  apply  that  money  to  the  count  for 
money  had  and  received,  and  take  a  verdict  for  the  remainder 
of  his  demand  under  the  account  stated.  But  his  Lordship 
being  of  opinioii  against  the  Plaintiff  on  both  points,  directed 
a  nonsuit,  subject  to  the  opinion  of  the  Court. 

Accordingly  a  rule  Nisi  for  setting  aside  tliis  nonsuit  having 
been  obtained  on  a  former  day, 

Bai/lcT/  and  Best^  Serjts.,  now  shewed  cause,  and  contended, 
1st,  that  independent  of  the  circumstance  of  money  being  paid 
into  court,  the  Plaintiff  was  clearly  precluded  from  going  into 
'fevidence  of  a  sale  by  the  Defendant  as  his  agent,  since  if  it  were 
otherwise  a  bill  of  particulars  would  afford  the  means  of  surprise 
upon  the  Defendant,  instead  of  giving  him  notice  of  the  case 
which  he  is  to  defend;  that  if  the  evidence  offered  bv  the  Plain- 
tifl*  were  to  be  received  merely  because  it  related  to  the  horses 
stated  in  the  bill  of  particulars,  it  would  be  very  difficult  to  draw 
any  line;  and  that  the  Plaintiff  could  not  suffer  by  being  con- 
fined strictly  to  his  bill  of  particulars,  since  if  he  wished  to  make 
a  demand  in  the  alternative  he  might  have  an  opportunity  of 
doing  so,  by  stating  his  demand  alternately  in  the  bill  of  par- 
ticulars: 2dly,  That  if  the  plaintiff  were  precluded  by  the  bill 
of  particulars  from  giving  evidence  of  the  transaction  relative  to 
the  horses,  he  could  not  be  at  liberty  to  apply  the  money  paid 
into  court  to  the  satisfaction  of  the  demand  arising  out  of  that 
transaction  ;  for  though  the  Defendant  by  paying  money  into 
court  generally  had  admitted  the  contract  stated  in  the  count 
for  money  had  and  received  as  well  as  in  the  other  counts,  yet 
the  Plaintiff  was  under  the  necessity  of  shewing  the  amount  due 
to  him  upon  that  contract  to  be  equal  to  the  sum  paid  in,  from 
doing  which  he  had  precluded  himself  in  this  case. 

Cockell  and  Shepherd^  Serjts.  contrd^  insisted,  that  by  the  bill  of 
particulars  they  were  merely  confined  to  the  transaction  relative 
to  the  horses  in  question ;  that  the  object  of  a  bill  of  partibfiais  is 
to  prevent  the  Defendant  firom  being  surprised,  fay  infomfiii^ him 

of 
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of  the  subject  of  the  PlaintifTs  demand,  and  that  if  a  Plaintiff  Is        1800. 
prevented  from  goin<T  into  evidence  to  support  the  different       '^ 
counts  of  his  declaration*  by  the  wording  of  his  bill  of  parti-  ,;. 

culars,  it  will  become  necessary  for  him  to  vary  the  wording  Honnn. 
of  his  bill  of  particulars  with  as  much  nicety  as  his  declaration. 
Lord  Eldon,  Ch.  J.l— We  are  of  opinion,  that  under  the 
circumstances  of  this  case  this  bill  of  particulars  is  not  suffici- 
ently large  to  let  in  the  evidcnoe  which  the  Plaintiff  wished  to 
introduce.  The  declaration  contained  counts  for  horses  sold 
and  delivered,  for  money  had  and  received,  and  on  an  account  v 

stated.  It  is  very  clear  that  the  count  for  money  had  and  re- 
ceived is  calculated  to  embrace  the  transaction  of  the  sale  of 
horses  on  the  Plaintiff's  account,  and  to  entitle  him  to  recover 
the  proceeds  of  that  sale.  But  the  Defendant  having  applied  to 
the  Plaintiff  to  state  the  particulars  of  his  demand,  the  latter  in- 
forms  him  tliat  it  is  of  two  sorts ;  1st,  For  a  balance  on  an  ac- 
count stated  between  them,  and  2dly,  For  the  prices  of  horses 
sold  and  delivered.  In  consequence  of  this  explanation  the  De- 
fendant pays  into  court  a  certain  sum  which  he  acknowledges 
to  be  due  upon  the  account  stated,  and  considering  that  the 
rest  of  the  declaration  consists  of  a  demand  for  the  price  of 
horses  sold  by  him  on  account'  of  the  Plaintiff,  and  a  demand 
for  horses  sold  by  the  Plaintiff  to  himself,  the  former  of  which 
is  abandoned  by  the  terms  of  the  bill  of  particulars,  he  comes 
prepared  to  say  at  the  trial  that  he  owes  die  Plaintiff  nothing 
on  his  latter  demand  only.  Will  he  not  then  be  surprised  if  the 
Plaintiff  should  be  permitted  to  give  evidence  applicable  to  that 
demand  which  seemed  to  have  been  ^andoned?  To  me  it  ap- 
pears, that  a  contract  to  repay  money  received  on  a  sale  of 
horses  by  commission,  is  as  different  from  a  contract  for  the 
absolute  sale  of  horses  to  the  Defendant,  as  a  contract  for  the 
feed  of  the  horses  would  be.  It  has  been  contended,  that  tliis 
decision  will  introduce  great  nicety  into  bills  of  particulars;  but 
I  think  it  would  be  sufficient  for  the  bill  of  particulars  to  have 
stated,  that  on  the  1 1th  of  September  the  horses  in  question  were 
sent  to  the  Defendant,  and  that  the  Plaintiff  demanded  the 
value  of  them  or  so  much  as  they  sold  for.  With  respect  to 
the  payment  of  money  into  court,  as  the  Defendant  has  ad- 
mitted a  balance  to  be  due  against  himself,  and  no  evidence 
was  given  applicable  to  the  count  for  horses  sold  and  deliver- 
ed, he  must  be  taken  to  have  paid  the  mortey  in  on  the  account 
stated.     On  these  grounds  we  think  the  nonsuit  right. 

Xbf  Cowr/ however  gave  the  Plaintiff  leave  to  amend  his  bill 
of  particulars  and  go  to  a  new  trial  on  payment  of  the  costs 
subsequent  to  the  time  of  the  money  paid  into  court. 

Allingham 
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1800. 


June  80th.     Allingham  V.   Flower  and   Another,   Sheriffs  of 

hondon. 


If  after  the  com- 
niencenient  of 
an  action  of  es- 
cape Against  the 
sheriff  for  not 
taking  a  bul 
bond,  good  boil 
be  put  ir\,aad 
justified  in  the 
rnoro  of  bail  be- 
fore put  in  who 
by  the  practice 
of  the  Couil 
were  a  mere 
nuUity,  (be 
Plaintiff  cannot 
recover  (a). 


rilHE  Plaintiff  having  commenced  an  action  against  one  John 
BUmcr^  by  capias  ad  resporidendum^  returnable  in  eight 
days  of  Saint  Hilarj/y  Blower  on  the  24th  of  January  pot  in  Wil, 
but  one  of  them  being  clerk  to  BU/iver's  attorney,  the  Plaintiff 
treated  the  bail  as  a  nullity  and  demanded  an  assignment  di 
the  bail-bond.  Finding  however  that  no  bail-bond  had  been 
taken,  &nd  that  Blower  bad  been  suffered  to  go  at  large  upon 
the  undertaking  of  his  attorney,  the  Plaintiff  on  the  5th  of 
March  brought  an  adtion  against  the  present  Defendant  for  an 
escape ;  after  the  commencement  of  which  action,  viz.  on  tlie 
SOth  o(  Aprils  one  new  bail  was  added  in  the  original  action  in- 
stead of  the  attorney's  derk,  and  justified  together  with  the 
other. 

Early,  in  Basta-  Term  a  rule  was  obtained  by  Bestf  Seijt^ 
calling  pn  the  Plaintiff  to  shew  cause  why  all  proceedings  in 
the  action  of  escape  should  not  be  set  aside  for  irregularity. 

Oa  shewing  cause  it  was  insisted  by  S/iepherdy  Serjt.,  and  ad- 
mitted by  Besty  that  there  was  no  irregularity  in  the  Plaintiffs 
proceedings  ;  but  it  was  agreed  on  both  sides,  that  the  parties 
should  be  bound  by  the  opinion  of  the  Court  in  this  motion, 
respecting  the  propriety  of  the  action. 

Shepke?'d  contended  that  the  bail  originally  put  in  were  as 
no  bail,  Fentan  v.  Buggies^  ante^  vol.  I.  p.  356.  (6) ;  that  tlie 
action  of  escape  therefore  was  regularly  comtnenced;  and  that 
being  once  regularly  conamenced  it  could  not  be  defeated  by 
bail  subsequently  put  in.  He  observed,  that  in  the  case  of 
Paricnte  v.  Phimhtree^  antc^  p,  35.  the  bail  were  put  in  before 
the  action  was  actually  commence<l,  and  the  only  question  was, 
Whetlier  the  Plaintiff  should  be  at  liberty  to  contend  in  an  ac- 
tion of  escape,  that  bail  were  not  put  in  at  the  return  of  the  writ, 
when  tliey  had  been  allowed  according  to  the  practice  of  the 
Court  ? 

On  die  other  hand  it  was  urged  by  Besty  that  the  question 
now  to  be  tried  was  purely  a  question  of  practice  depending  on 
the  rules  established  by  the  Court  respecting  the  allowance  of 
bail,  and  was  tlierefore  improper  to  be  tried  in  the  form  of  an 
action.  He  relied  on  the  case  of  Paricnte  v.  Phanbtrce^  and 
Murray  w.Durand^Bsp.N.P.  Cas.  87.  there  cited  by  Mr.  Justice 


(o)  Vide  Turmr  v.  Cary,  7  East,  607.    Bim  v.  Stmd,  6  Tatml.  &54. 
(6)  Vid.  cL  Wallace  v.  jinvwvnUh,  ante,  p.  40. 


Heath, 
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Heathy  in  which  latter  case  the  bail  were  not  put  in  until  after        1800. 
the  action  commenced.  

Lord  Eldon,  Ch.  J.,  said,  that  the  present  case  certainly  went     A^"^°«^*« 
further  than  Pariente  v.  PlumbtreCy  but  observed  tliat  it  seemed        Flowkju 
to  have  been  the  opinion  of  Mr.  Justice  Duller  that  the  Court 
ought  to  endeavour  to  find  some  means  of  stopping  proceed- 
ings of  this  kind  in  which  questions  of  practice  only  were  in- 
volved. 

The  Court  having  taken  time  to  consider  of  their  opinion, 

Lord  Eldon,  Ch.  J.,  on  this  day  said ;  In  the  case  of  Murrai) 
v.  Dm-and  the  action  of  escape  was  brought  before  any  bail  had 
been  put  in,  yet  on  the  rule  for  the  allowance  of  bail  being 
produced  at  the  trial,  Lord  Kenyon  said,  "  By  the  rule  now 
produced  it  appears  that  the  Defendant  has  satisfied  the  exi- 
gence of  the  writ ;  bail  above  having  been  put  in,  and  having 
justified,  that  is  now  subsisting  bail,  and  must  be  taken  nmic 
pi'o  iunc^  My  Brother  Bidler  went  the  same  length  in  Pari^ 
ente  v.  Plumhtree^  and  the  doctrine  in  Ftdla^  v.  Prest^  7  Term 
Hep.  109.  seems  to  admit  the  principle. 

Per  Cwiamy  Rule  absolute. 


(IN  THE  HOUSE  OF  LORDS.) 
Moor  v.  Denn  ex  dem.  Mellor  ;   in  Error.  Jui^  ut 

A    WRIT  of  error  having  been  brought  to  reverse  the  judg-  -^-  after  giving  t 

"^   ment  given  in  this  case  by  the  Court  of  Exchequer  Cham"  tomTo^^yhoidTto 
ber{vid.  anle,  vol.  I.  p.  558.),  the  Plaintiff  in  error  prayed  that  -».  devised  a«fol- 

the  judgment  of  that  Court  might  be  reversed,  and  the  former  »^Ir*of  my  Umd^ 

judgment  of  the  Court  of  Kifig*s  Bench  in  his  favour  (see  5  tenemenuand 

Term  Rep.  558.  and  6   Term  Rep.  175.)  affirmed,  for  the  either  freehold 

following  among  other  Reasons  :  or  copyhold. 

Because  there  are  no  words  in  the  will  oi  John  Can'  which  wheresoever; 

can  pass  any  more  than  an  estate  for  life  to  Sissih/  Carr^  con-  *"^*^*°  ^  ^y 

sequently  upon  her  death  the  estate  of  the  Defendant  in  error  jHiymefUrfmy 

ceased,  and  the  premises  in  question  descended  to  the  Plain-  j^^^^sand/u- 

tiff  in  error  as  the  heir  of  John  Carr.  I  ^y^  devise 

Edward  Law.  ""^  bequeath  Uie 

^^  _  same  unto  my 

UEO.  Wood.  wife  5.  Cr  Held 

that  under  this 

-_        ,  ->  devise  51 C.  took 

(fl)  Vide  GoodtkU  v.  MadtUm,  4  Eastt  496.     Doe  d.  Sevens  v.  Sneliin^,  6  East,    o„|y  „„  ^^^^^ 

87.  9i.     RoUnso7i  v.  Crry,  9  East,  1 — 7.    Doc  v.  RamtboUiam,  3  M,  and  S.  &16.   for'lif  ^  (a) 

Hoe  r.  Daw,  3  M.  and  S.  518.  581.  ^  ^' 

The 
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i  800.  Tlie  Defendant  in  error  submitted  that  the  opinion  and  jutlg- 
ment  of  the  Court  of  Exchequer  Chamber  were  right  and  accord- 

^^r?*         ^"8  ^^  '*^^'  ""^'  ^'**^  ^'^®  svLvne  ought  to  be  affirmed,  and  the 
D«KN.         original  judgment  of  the  Court  of  King^s  Bench  reversed  for 
the  following  among  other  Reasons  : 

First,  Because  by  the  known  and  established  rules  of  law  in 
the  construction  of  devises/  the  intention  of  the  testator,  as  far 
as  the  same  can  be  collected  from  the  whole  of  his  will,  is  to 
be  carried  into  effect,  although  the  words  used  by  him  in  his 
will  would  not  be  sufficient  if  used  in  a  deed  to  pass  such  estate 
as  it  appears  to  have  been  his  intention  to  devise. 

II.  Because  it  was  evidently  the  intention  of  the  testator  to 
,   give  every  thing  absolutely  to  his  wife  which  he  had  a  power 

to  dispose  of,  and  which  he  had  not  before  given  to  his  kins- 
man Nicholas  Lister.  This  intention  is  manifest  fix>m  the 
general  words  used  by  him  in  the  residuary  clause,  which  to  a 
person  unacquainted  with  the  strict  rules  of  law  must  have  ap- 
peared as  comprehensive  as  possible ;  which  do  pass  the  abso- 
lute property  in  the  testator's  personal  estate,  and  must  have 
been  supposed  by  him  to  operate  in  the  same  manner  on  the 
real. 

III.  Because  it  appears,  that  considering  the  said  Sissily  Can 
as  the  great  object  of  his  bounty,  and  tlierefore  best  able  to  bear 
the  burthen  of  paying  his  debts  and  funeral  expences,  the  tes- 
tator imposed  on  her  the  duty  of  paying  the  same,  as  the  con- 
dition annexed  to  the  enjoyment  of  the  property  devised  to  her. 
In  consequence  of  which  the  said  Sissily  Carr  either  could  not 
take  the  estate  devised  to  her  without  discharging  the  testator's 
debts  and  funeral  expences ;  or  by  accepting  the  same  estate, 
became  liable  to  the  payment  of  diose  debts  and  funeral  ex- 
pences ;  a  burthen  which,  if  she  only  took  an  estate  for  her 
life  in  the  premises  3  vised  to  her,  might  by  possibility  have 
been  greater  than  the  benefit  to  be  derived  from  such  devise ; 
whereas  the  law  always  presumes  that  by  the  devise  of  pro- 

,  perty  the  testator  intends  a  benefit  and  not  an  injury  to  bis 

devisee. 

IV.  Because  the  present  case  is  not  to  be  distinguished  in 
principle  from  the  case  of  Doe'on  the  demises  of  Palmer  and 
others  against  Richards^  3  Term  Hep.  356.  in  which  it  was  held 
that  a  devisee  under  a  residuary  bequest  similar  in  effect  to  the 
present  took  a  fee-simple  in  the  lands  devised.  The  words  in 
that  will  were,  *^  All  the  rest,  residue,  and  remainder  of  my 
messuages,  lands,  tenements,  hereditaments,  goods,  chattels, 

and 
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and  personal  estate  whatsoever,  my  legacies  and  funeral  ex-        1800. 

pences  being  thereout  paid,  I  give,  devise,  and  bequeath  unto       '- 

my  sister  Jane  Dewdney ;  and  do  hereby  constitute  and  ap-  "^^* 
point  her  whole  and  sole  executrix  and  residuary  legatee  of  this  Dnvir. 
my  will."  Every  argument  of  intention  drawn  from  the  ex- 
pressions which  are  used  in  that  will  arises  also  out  of  the  will 
in  question,  and  may  be  applied  at  least  with  equal  force  to  the 
present  case.  No  material  distinction  can  be  taken  between 
the  form  of  the  charge  found  in  that  will,  viz.  <<  my  legacies 
and  funeral  expences  being  thereout  paid,"  and  in  the  present, 
viz.  "  alter  payment  of  my  just  debts  and  funeral  expences.'* 
In  both  cases  according  to  die  strict  grammatical  construction, 
the  payment  of  the  charge  should  precede  the  estate.  The 
word  "  thereout,"  which  is  used  in  the  charge  of  Doe  v.  Pal' 
meTf  must  be  implied  in  the  present  case,  and  then  it  ought  to 
bear  the  same  construction,  or  if  some  such  word  is  not  to  be 
implied,  the  payment  of  the  debts  and  legacies  must  be  a  prece- 
dent condition  to  the  devisee's  taking  any  estate,  and  the  argu- 
ment from  it  will  be  still  stronger,  that  she  takes  a  fee,  as  she 
might  otherwise  pay  more  than  she  would  receive. 

V.  GiBBS. 

Wm.  Lamb.   * 

This  case  was  argued  at  the  bar  of  the  House  of  Lords  on 
the  27th  June  by  Law  and  Wood  for  the  Plaintifis  in  error,  and 
by  Gibbs  and  Lamb  for  the  Defendants  in  error. 

Macdonald,  Ch.  B.,  on  this  day  delivered  the  opinion  of 
the  judges,  in.  substance  as  follows : — In  offering  to  Your  Lord- 
ships the  reasons  for  the  opinion  which  we  have  formed  on  this 
case,  I  shall  avoid  a  minute  examination  of  the  great  variety  of 
cases  which  bear  on  this  subject :  contenting  myself  after  what 
Your  Lordships  have  already  heard  from  the  bar,  with  allud- 
ing to  those  from  which  the  principles  on  this  subject  are 
chiefly  to  be  extracted,  and  with  the  application  of  those  prin-  . 
ciples  to  the  present  case. 

The  devise  on  which  the  question  arises  meansto  give  some 
interest  in  a  real  estate  to  the  widow  of  the  testator  to  the  pre- 
judice of  the  heir  at  law.  What  quantity  of  interest  it  was  his 
intent  to  give  as  disclosed  by  the  words  which  he  has  used,  is 
the  question  for  Your  Lordships*  determination.  One  funda^- 
mental  rule  upon  the  construction  of  the  words  of  a  will  is,  that 
those  words  ought  to  have  an  apparent  intent,  and  not  be  am- 
biguous or  doubtful  if  the  heir  is  thereby  to  be  disinherited. 

Another 
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1800.        Another  rule  is,  that  the  intention  of  the  testator  collected 
'  from  the  words  he  has  used  is  to  prevail,  if  it  be  not  in  contra^ 

^*         diction  to  some  established  ruleof  law.     And  in  order  to  pre- 
DxNN.        serve  uniformity  and  consequently  security  in  administering 
the  law  of  real  property  devised  by  will,  it  is  necessary  that 
the  sense  which  has  been  put  upon  particular  modes  of  ex- 
pression should  be  adhered  to.     If  a  devise  of  lands  be  to  ^. 
without  words  of  limitation,  an  estate  for  life  only  shall  pass  by 
that  devise,  yet  from  other  provisions  and  expressions  an  intent 
may  be  manifested  which  will  supply  the  want  of  such  words. 
The  words  in  the  present  case  are,  ^^  First  I  give  and  devise 
unto  my  kinsman  Nicholas  Lister  of  Cresmoick  Greave  in  the 
parish  of  Ecclesfield  y^om^n  all  that  my  customary  or  copyhold 
messuage  or  tenement  with   the  appurtenances  situate  and 
being  in  Ecclesfield  aforesaid,  as  the  same  is  now  in  the  tenure 
or  occupation  of  Valentine  Sykes ;  all  the  rest  of  my  lands 
tenements  and  hereditaments  either  freehold  or  copyhold  what- 
soever and  wheresoever  and  also  all  ray  goods  chattels  and 
personal  estate  of  what  nature  or  kind  soever  afler  payment  of 
my  just  debts  and  funeral  expences  I  give  devise  and  bequeath 
the  same  unto  my  loving  wife  Sissily  Cair^  and  I  do  hereljy  no- 
minate and  appoint  her  sole  executrix  of  this  my  last  will  and 
testament."     The  question  for  Your  Lordships'  determination 
will  be.  Whether  according  to  the  established  rules  of  con- 
struing devises  of  this  sort  an  estate  for  life  passes  to  the  widow 
of  the  testator,  or  an  estate  in  fee  ?  It  is  clearly  settled  in  a  va- 
riety of  cases,  that  if  one  devise  his  estate  to  anotlier,  paying  his 
dcbts^  or  he  paying  his  debts,  or,  paying  a  sum  in  gross^  a  fee 
must  necessarily  pass,  because  as  the  devisee  is  to  pay  tlie  debts 
or  money  in  all  events,  and  his  interest  may  cease  before  he  is 
repaid  out  of  the  estate  if  it  be  only  an  estate  for  life,  he  may 
be  a  loser,  which  the  testator  cannot  be  supposed  to  have  in- 
tended.    The  testator  is  therefore  deemed  to  have  devised  an 
interest  which  will  secure  the  payment  of  the  debts  or  sum  in 
gross  by  the  devisee  without  the  hazard  of  loss  on  his  part. 
But  if  the  testator  direct  the  debts  or  sum  in  gross  to  be  paid 
out  of  the  profits  of  the  land,  then,  inasmuch  as  the  land  and 
not  the  devisee  is  to  bear  the  burden,  no  ground  is  laid  for  in- 
ferring that  any  greater  quantity  of  interest  was  intended  to  be 
given  than  is  precisely  expressed.    So  if  an  annual  payment  by 
the  devisee  to  another  person  be  directed  by  the  will  to  continue 
during  the  life  of  such  other  person,  as  the  devisee  may  be  a  loser 
if  he  do  not  survive  that  person,  an  intent  is  from  thence  col- 
lected 
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lected  that  he  is  to  take  a  fee.    Tlie  point  to  be  considered  then         1800. 
will  be,  Whether  the  words  used  in  this  will  are  materially  difr*      '• 
tinguishable  from  those  used  in  other  wills,  and  which  have  been         ^^ 
held  not  to  denote  an  intention  so  expressed  by  the  devisor  as        J>*m, 
to  enlarge  that  which  would  otherwise  be  an  estate  for  life  only 
into  an  estate  in  fee?    This  will  depend  upon  the  effect  of  the 
word  "  rest,"  of  the  word  "  hereditaments,''  and  of  the  provi- 
sion "  after  pa3rment  of  my  just  debts  and  funeral  expences." 

In  the  case  of  Canning  v.  Cannings  Mosely^  240.  the  words 
used  by  the  devisor  were,  *^  all  the  rest  residue  and  remainder 
of  my  messuages  lands  tenements  and  hereditaments  after  my 
debts  legacies  and  funeral  expences  are  fully  satisfied  I  give  in 
trust  for  my  daughter:"  the  trustees  took  but  an  estate  for  life. 
The  authority  of  this  case  has  been  said  to  be  questionable  by 
reason  of  the  inaccuracy  of  many  cases  in  the  book  in  which  it 
is  reported.  But  one  of  the  learned  judges  has  compared  the 
case  as  reported  with  the  register's  book,  and  it  is  found  to  be 
very  correctly  reported.  It  appears  that  the  Court  upon  long 
debate  declared  that  the  words  ^'  rest  residue  and  remainder*' 
being  without  words  of  limitation  could  not  operate  on  tlie  in- 
heritance :  this  therefore  seems  a  direct  authority  on  this  part 
of  the  case.  In  the  present  case  the  testator  has  given  an  estate 
to  N.  Lister^  which  for  want  of  words  of  limitation  amounts  only 
to  an  estate  for  life,  and  when  he  devises  the  rest  of  his  lands, 
S^c,  it  would  be  too  strong  a  construction  of  that  relative  word 
**  rest,"  afler  what  had  been  determined  in  the  cases  referred  to, 
to  suppose  it  to  pass  all  the  interest  he  had  in  all  other  lands 
and  the  reversionary  interest  in  the  lands  before  devised.  The 
circumstance  therefore  of  this  being  a  residuary  devise  does  not 
seem  sufficient  to  enlarge  that  devise  beyond  the  legal  import 
of  the  words  used  in  the  will  itself. 

Nor  do  I  conceive  the  word  ^^  hereditaments"  will  have  that 
effect.  The  settled  sense  of  that  word  is  to  denote  such  things 
as  may  be  the  subject  matter  of  inheritance,  but  not  the  inherit- 
ance itself,  and  cannot  tlierefore,  by  its  own  intrinsic  force 
enlarge  an  estate,  primd  facie  a  life  estate  into  a  fee  {a).  It 
may  have  weight  under  particular  circumstances  in  explaining 
the  other  expressions,  from  whence  it  may  be  collected  in  a 
manner  agreeable  to  the  rules  of  law  that  the  testator  intended  a 

(n)  In  addition  to  the  cases  cited  in  the  former  arpiment  on  this  head,  see  what  it 
Mid  by  Lofd  Kemfon.  in  Doe  d,  SmaU  ▼.  Alien,  8  T.  it.  50S. 

fee. 
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1800.        fee.     This  word  occurred  in  the  case  of  Canning  v.  Canning, 
•       but  the  effect  now  contended  for  was  not  attowed  to  it,  and  the 

^^*         case  of  Hopewell  v.  AcJcland,  Salk.  239.  was  there  referred  to 

Dsvib         by  the  Court  as  having  settled  that  point 

The  remaining  consideration  is,  Whether  by  the  words 
**  after  payment  of  my  just  debts  and  funeral  expences"  an  in- 
tention to  pass  a  fee  is  so  denoted  according  to  the  established 
rules  of  construction,  as  to  manifest  an  intention  that  those 
debts  and  expences  should  be  a  charge  on  the  devisee  or  cm  the 
lands  in  her  hands.  If  these  words  are  considered  as  diarging 
the  lands  in  the  hands  of  the  widow,  in  that  case  according  to 
the  established  principles  she  would  take  a  fee,  or  she  might 
otherwise  be  a  loser  by  the  devise ;  if  on  the  rents  and  profits 
of  the  lands,  her  interest  would  be  only  for  her  life  (a).  In 
Dickins  v.  Marshall,  Cro.  Eliz.  SSO.  words  nearly  similar  and 
of  the  same  import  were  used,  viz,  ^^  after  my  debts  and  l^a- 
cies  paid,"  but  it  was  held  that  only  a  life  interest  passed.  In 
Canning  v.  Canning  the  same  was  adjudged  where  the  words 
were,  ^*  afi^r  my  just  debts  funeral  expences  and  legacies  are 
fully  satisfied  and  paid." 

I  am  free  to  own  that  I  formerly  held  an  opinion  that 
,  the  words  of  charge  in  this  will  were  a  charge  on  the  lands 
in  tlie  hands  of  the  devisee;  and  that  opinion  was  founded 
upon  the  then  latest  authority  of  Doe  d.  Palmer  v.  Richards. 
*  S  T.R.  356.  To  me  that  case  did  then  and  does  still  appear 
to  bear  a  very  close  resemblance  to  the  present.  The  words 
used  by  the  testator  in  that  case  are  almost  exactly  similar  to 
the  present;  excepting  that  in  that  case,  after  the  devise  of  the 
rest  and  residue  of  his  lands,  tenements,  and  hereditaments,  and 
all  personal  estate  whatsoever,  the  testator  adds,  *'  my  legacies 
and  funeral  expences  being  ^>i^^0M/ paid ;"  whereas  in  the  pre- 
sent case  the  words  are,  *^  after  payment  of  my  just  debts  and  fu- 
neral expences.*'  The  word  "  thereout"  is  a  word  of  reference: 
it  would  be  the  same  thing  therefore  if  the  words  referred  to 
were  themselves  repeated,  in  which  case  the  sentence  would  run 
thus:  ^^  My  legacies  and  funeral  expences  being  paid  out  of  the 
rest  and  residue  of  my  lands  tenements  and  hereditaments  and 

(a)  UpoD  this  subject  see  Bro»  Abr.  tit  Haiton,  2  Afod.  S5.  Sir  Thomas  Afusckamp 
TeatamerU,  pi.  18.  tit.  EsUUes,  pL  78.  Col-  v.  Bluet,  Bridgm.  132.  BcdouU  v.  FU- 
yer*tc?isej  6  Co,  16.  WeUocky.  Hammond,^  doubt,  HU.  171S,  Fm.  Abr,  UX  Z)mft>,  (J. 
Cro,  Eliz.  204.  IValker  v.  CoUier,  Cro,  Eliz.  a.  pi  18.  GootUight  d.  Baktr  r.  atoeker,  5 
378.  Sjjicer  v.  Spicer,  Cro.  Jac.  527.  T,  R,  18.  Andrew  v.  Soulhouaty  5  T.  R- 
Greevey,  DeweUt  Cro.  Jac,  699.    Reed  y.     292.  Doe  d,  WiUetfy.  Holmes,  8  T,  R.  I. 

all 
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all  personal  estate  whatsoever."  I  am  unable  to  distinguish  1800. 
the  difference  between  devising  lands  to  any  pne  "  after  pay-  —  ■  —- 
ing  his  legacies,"  or  "  his  legacies  being  paid  thereout.^*  In  ^**®* 
both  cases  they  are  to  be  paid  out  of  the  land  which  is  the  sub-  Dbnk. 
ject  of  the  devise.  A  devise  to  an  individual  after  paying 
debts  seemed  to  me  to  mark  the  same  intent  of  charging  the 
land  in  the  hands  of  the  devisee,  as  a  devise  to  an  individual, 
the  testator^s /debts  being  paid  out  of  the  land  devised.  Ac- 
cordingly I  find,  in  the  case  of  Baddely  v.  Leppingwellj  that 
Mr.  Justice  Wilmott^  in  giving  the  judgment  of  the  Court,  (Mr. 
Justice  Yates  being  present,)  where  copyhold  tenements  had 
been  devised  without  words  of  limitation  to  one  sister,  she  pay- 
ing thereout  an  annuity  to  another  sister,  says  thus:  ^^  It  is  ob- 
jected that  the  testator  has  expressly  directed  405.  a  year  to  her 
sister  Elizabeth  to  be  paid  thereout;  and  it  is  urged  that  this  is 
equivalent  to  making  it  payable  out  of  the  rents  and  profits; 
and  I  think  it  is  so^  (a).  If  then  that  be  so,  though  there  be 
no  substantial  difierence  between  Doe  d.  Palmer  v.  Richards 
and  the  present  case,  yet  I  am  of  opinion,  that  notwithstand- 
ing that  determination  the  weight  of  authority  obliges  me  to 
conclude  that  Sissily  Carr  took  only  an  estate  for  life. 

After  hearing  the  opinion  of  the  Judges,  the  House  on  the. 
motion  of  the  Lord  Chancellor  resolved,  that  the  judgment  of 
the  Court  of  Exchequer  Chamber  should  be  reversed,  and 
the  judgment  of  the  Court  of  King's  Bench  affirmed. 

(a)  S  Burr,  1541. 


M.  Tattersall,  Administratrix  of  W.  Tattersall,      jufy  ist 

V.  Groote. 


J 


UDGMENT  for  the  Defendant  having  been  given  in  this  Corcnantbythe 
case,  on  demurrer  to  an  action  brought  by  the  Plaintiff  as  minUtoatrixont 
administratrix,  for  breach  of  a  covenant  entered  into  with  her  b«««*  »«*>•©- 
intestate,  but  broken  since  his  deatli  {vide  antej  p.  IS.),  a  rule  deSi  of  hwin- 
nisi  was  obtained  on  a  former  day  to  direct  the  prothonotary  tc8tate,andjudg- 
to  tax  the  Defendant  his  costs,  notwithstanding  the  Plaintiff  SlndCTaunw: ^ 
sued  in  the  character  of  administratrix.  hdd  that  she  wm 

Shepherdy  Seijt.,  shewed  cause.    In  the  23  H.  8.  c.  15.  which  («). 
gives  costs  to  the  Defendant  upon  a  nonsuit  or  verdict  in  his  &- 
vour,  and  in  the  8  and  9  1^.  3.  c.  11.  5. 2.  which  gives  him  costs 

(a)  Tide  Cook  v.  Ltteas,  8  Etut,  395-398.  HotUt  r.  Smith,  10  East,  89S. 
Comber  v.  Hardcastie,  3  B,  and  P,  1 15.  Powley  v.  Neufton,  6  Taunt,  453.  Jofu$ 
V.  Joneh  1  Bmg.  249. 

upon 
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1800.        upon  demurrer,  executors  are  not  named;  and  the  same  coflw 

striiction  has  been  put  by  the  courts  upon  both  statutes.     The 

Tattersall  Plaintiff,  therefore^  is  not  liable  to  costs  upon  a  demurrer,  unless 
Groor.  where  he  would  be  liable  on  a  nonsuit  or  verdict  against  him. 
The  principle  on  which  the  courts  -have  proceeded,  is,  that 
where  a  Plaintiff  is  under  the  necessity  of  naming  himself 
executor  or  administrator,  there  he  shall  not  pay  costs ;  but  if 
he  might  have  brought  the  action  in  his  own  name,  and  yet 
names  himself  executor  or  administrator  unnecessarily,  he 
shall  pay  them.  Hants  et  Ux.  v.  Hanna,  Cos.  temp.  Hardw. 
204.  and  Cockeiill  and  Wife  v.  Kj/nastorij  4  T.  It.  277.  Iq 
the  present  case  it  was  impossible  for  tiie  P)ainti£P  to  have 
brought  this  action  eKcept  in  her  character  of  administratrix; 
for  though  the  breach  was  subsequent  to  the  death  of  the  in- 
testate, yet  the  terms  of  the  covenant  under  which  the  Plain- 
tiff sues,  only  enable  her  to  declare  as  administratrix,  being 
a  covenant  between  the  parties  for  **  themselves,  tlieh*  exe- 
cutors, and  administrators." 

LenSf  Serjt.,  in  support  of  the  rule.  The  mere  circum- 
stance of  the  Plaintiff  being  under  the  necessity  of  naming 
herself  administratrix  is  not  sufficient  to  exempt  her  from  the 
payment  of  costs.  The  cause  of  action  arose  within  her  ow^ 
time  and  her  own  knowledge ;  and  according  to  Z>r,  J.,  in 
Hairis  v.  Harma,  "  the  rule  is,  -that  where  the  cause  of  ac- 
tion arises  after  the  testator's  death,  the  executor  is  liable  for 
costs,  because  then  he  is  supposed  a  sufficient  judge  of  the 
cause  to  found  an  action.*"  So,  in  Jenkins  and  Wife  v.  PUtme^ 
1  Salk.  207.  the  Court  say,  "  it  is  only  by  construction  that  an 
executor  is  out  of  the  23  H,  8.  and  the  reason  is,  because  be 
is  not  privy  to  the  original  cause  of  action."  The  same 
doctrine  is  recognized  in  Bollard  v.  Spencer^  7  T.  R,  359, 
where  Lord  Kenyan  observes,  that  "  the  rule  excusing  exe? 
cutors  from  paying  costs  is  founded  on  this  principle  that 
they  are  not  supposed  to  be  conusant  of  the  real  situation  of 
the  testator's  affairs." 

Cur.  adv.  mU. 

On  this  day  the/)pinion  of  the  Court  was  delivered  by 
Lord  Eldon,  Ch.  J.  (who,  after  stating  the  case,  pnx^eeded 
thus):  The  ground  on  which  this  motion  has  been  made  is,  that 
although  the  Plaintiff  has  sued  in  her  character  of  administra- 
trix, yet  that  she  has  sued  upon  a  cause  of  action  which  accrued 
in  her  own  time,  n&mely,  the  refusal  of  the  Defendant,  after  the 

dead) 
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death  of  the  intestate,  to  nominate  an  arbitrator.    After  looking        1 800. 

into  all  the  cases,  we  are  of  opinion,  that  if  the  cause  of  action       

arose  in  the  time  of  the  administratrix,  and  if  it  was  not  abso-     TAmiwALt 
lutely  necessary  for  her  to  sue  in  her  character  of  administra-        Gaoon. 
trix,  she  will  be  liable  to  costs.     It  is  impossible  to  deny,  tliat 
among  the  great  variety  of  cases  upon  this  subject,  and  owing 
to  the  inclination  of  the  Court  to  narrow  the  indulgence  given 
to  executors  and  administrators  in  this  respect,  some  cases  are 
to  be  found  in  which  the  simple  fact,  that  the  cause  of  action  has 
arisen  subsequent  to  the  death  of  the  testotor  or  intestate,  has  been 
held  sufficient  to  subject  the  executor  or  administrator  to  costs. 
But  on  a  review  of  all  the  cases,  we  think  that  the  sound  doc- 
trine to  be  collected  from  them  is,  that  if  the  executor  or  ad- 
ministrator must  sue  as  such  on  the  contract  made  with  the  tes- 
tator or  intestate,  he  is  not  liable  to  the  payment  of  costs,  though 
the  cause  of  action  arose  after  the  death  of  the  testator  or  intes- 
tate.    This  doctrine  seems  to  be  founded  on  the  act  of  parlia- 
ment, of  which  all  the  cases  are  an  exposition,  namely  the 
23  H.  8.  c.  15.     Attending  to  the  language  of  that  act,  perhaps 
we  may  be  authorized  to  say,  that  die  sound  principle  on  which 
the  exemption  of  the  executors  and  administrators  rests,  is  not 
the  degree  of  ignorance  under  which  they  may  be  supposed  to 
lie,  but  that  the  exemption  founds  itself  on  the  description  of 
the  actions  contained  in  the  statute  in  which  costs  are  to  be  paid. 
The  words  are  "  Any  action,  bill,  or  plaint  of  debt  or  covenant 
upon  any  especialty  made  to  the  Plaintiff  or  Plaintiffs,  or 
upon  any  contract  supposed  to  be  made  between  the  Plaintiff  or 
Plaintiffs  and  any  other  person  or  persons.     The  statute  of 
4  Jac.  1.  c.  3.  does  not  carry  the  matter  farther.    The  exposition 
of  the  early  cases  seems  to  be,  tliat  if  the  contract  be  not  made 
with  the  executor  or  administrator,  but  with  the  testator  or  in- 
testate whom  they  represent,  then  it  is  not  an  action  *^  upon  a 
contract  supposed  to  be  made  with  the  plaintiff  and  any  other 
person  or  persons,"  in  the  language  of  the  act.     Certainly  the 
subsequent  cases  have  gone  to  the  extent  of  saying,  tliat  if  the 
Plaintiff  could  have  declared  on  the  transaction  as  on  a  contract 
made  with  himself  he  shall  be  liable  to  costs,  though  he  does 
unnecessarily  describe  himself, executor  or  administrator.    In  a 
case  as  early  as  21  Jac.  1.  Trchom  v.  Claybrooh^  Winch  70.  ^a)  it 
is  laid  down,  "  that  if  executors  are  nonsuit  or  judgment  given 
against  them  upon  a  verdict,  they  shall  not  pay  costs  within  the 

(a)  Hutt.Gd.s.  a 

23  H.  8. 
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1600.  23  H.  8.  or  4  Jac.  for  the  statute  speaks  of  any  contract  or  spe- 
cialty made  with  the  Plaintiff,  or  between  the  Plaintiff  and  De- 
fendant, and  the  executor  brings  an  action  upon  the  contract 

GsooTx.       of  another."     So  in  Anon.  1  Vent.  92.  the  distinction  taken  is, 
that  costs  shall  not  be  paid  where  the  action  is  merely  in  right 
of  the  intestate ;  but  where  it  is  needless  for  the  PlaintifTto  name 
himself  executor  or  administrator,  there  they  shall  be  paid.    In 
Biglandw.  Robinson^  3  Salk.  105.,  it  is  laid  down,  that  wherever 
an  executor  must  sue  as  such,  as  for  instance,  where  he  brings 
debt  on  bond  due  to  his  testator,  he  shall  not  pay  costs.     And 
in  Portman  v.  Cane^  2  Ld.  Raym.  1413,  the  same  doctrine  was 
held,  where  a  breach  was  assigned  in  the  time  of  the  executor, 
the  Court  saying  the  bond  was  the  cause  of  action,  and  the 
Plaintiff  could  not  sue  but  as  executor.     Again,  in  Nicholas  v. 
KiUegreWy  1  Ld.  Raym.  437,  it  was  agreed,  that  it  is  not  to  any 
purpose  for  a  Plaintiff  to  name  himself  executor  where  he  ought 
not  so  to  do,  but  that  if  he  ground  his  action  upon  the  same 
contract  that  was  to  the  testator,  he  shall  not  pay  costs  if  he  feil 
in  the  suit     This  distinction  saves  whole  all  the  cases  where  an 
executor  could  declare  upon  a  conversion  in  his  own  time :  in 
such  case  he  stands  in  the  situation  of  an  assignee,  and  the  con- 
tract may  be  considered  as  made  with  himself.     And  it  does 
seem  to  me,  that  this  distinction  is  the  true  principle  to  be  ex- 
tracted from  the  three  cases  in  the  Tenn  Reports  of  CockeriU 
.  and  Wife  v.  Kynastony  Goldthwayte  and  Wife  v.  Petrie  (a),  and 
Bollard  and  Wife  v.  Spencer.     Perhaps  it  may  be  enough  to 
refer  generally  to  these  cases,  the  substance  of  which  is  well 
collected  in  Hullock^s  Law  of  Costs  (6),  in  the  new  edition  of 
Bacon* s  Abridgment^  by  Gwillim^  and  in  p.  349,  of  a  new  trea- 
tise on  the  Law  of  Executors  and  Administrators^  by  a  gentleman 
of  Lincoln* s  Inn  (r).     Without  stating  it  to  be  possible  to  re- 
concile all  the  cases,  it  is  enough  for  us  to  say,  that  the  doctrine 
last  adopted  proceeds  on  the  principle  which  I  have  now  men- 
tioned.    The  case,  therefore,  is  reduced  to  this :  it  being  ad- 
mitted that  the  cause  of  action  arose  in  the  life  of  the  adminis- 
tratrix, could  she  declare  on  this  contract  as  made  with  herself? 
We  think  that  she  necessarily  named  herself  administratrix, 
and  that  she  is  therefore  not  liable  to  the  payment  of  costs. 
Per  Curiam^  Rule  discharged  (i). 

(a)  5  Term  Hep.  2S4.  (6)  From  p.  ITS  to  199. 

(c)  Toller's  Law  of  Executors  and  Administrators, 

(d)  Vide  etiam  Wilton  Executrix  v.  Hafmltonyonte^  yol.  I.  p.  445. 
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1800. 


Da  Costa  v.  Clarke. 

Jxdy  1st. 

TyEPLEVINof  a  cow.    The  Defendant  pleaded,  1st,  the  ge-  Plaintiff  in  «?*&- 

neral  issue  non  cepit:  Sdly,  ai>  avowry  that  as  lessee  of  the  wtoanavowiy 

locus  in  quo  he  distrained  the  cow  damage  feasant ;  Sdly,  a  cog-  ^^^  dwooage  fca- 

ntzance  as  bailiff  of  one  R.  £r.,  to  whom  he  had  underlet  the  locusinqw^trom 

locus  in  quo.     After  joining  issue  on  non  cepit^  the  Plaintiff  ^™«  ^**r^he 

pleaded  in  bar  to  the  avowry,  ^^  that  the  said  field  called  Broad  open  and  com- 

Field,  containing  divers,  to  wit,  100  acres,  whereof  the  said  '^^l^Zj^^ 

place  in  which,  S^c.  was  and  is  parcel  as  aforesaid  from  time  October^  whe» 

whereof  the  memory  of  man  is  not  to  the  contrary  of  right  hath  **>«  c®™.^  «*J 

•^  ...  and  carnedf  and 

been,  and  ought  to  have  been,  and  still  of  right  ought  to  be  from  thence  for 
open  and  common,  in  manner  following;  that  is  to  say,  open  *.W^tme^  to 
every  third  year,  that  is  to  say,  on  or  before  the  15th  day  of  wednoiuf  i^ 
October^  when  the  com  was  cut  and  carried  off  the  same  for  ™!j[|'jff  *\*i^ 
a  long  time,  to  wit,  tor  three  weeks  and  upwards ;''  and  that  time  when,  ^ 
before  the  said  time,  when,  Sfc.  one  /.  B.  was  seised  in  a  fee  of  a  5"^^  **"e*time 
messuage  and  two  acres  of  land,  with  the  appurtenances  situate  being  when  the 
at,  S^c:  and  that  he  and  all  those,  whose  estate  he  had  and  J^^^^oJ^ 
hath  in  the  said  messuage  and  land,  with  the  appurtenances  and  common  at 
for  the  time  being,  from  time  whereof,  S^c.  have  used  and  been  *^^^^^\Xm 
accustomed  to  have,  and  of  right  ought  to  have  for  themselves  bad  for  uncer- 
and  their  tenants,  occupiers  of  the  said   messuage  and  land,  ^^'{|^^^  ri«i,t 
with  the  appurtenances,  common  of  pasture  for  all  his  and  of  common  be- 
their  commonable  cows,  levant  4r  couchant,  on  the  said  messuage  a^Hb^^th  m 
and  land,  with  the  appurtenances  in  the  said  field  called  Broad  iu  commence- 
Field,  of  which  the  said  place,  in  which,  ^c.  is  parcel,  "  every  Surion(a)T"" 
third  year  when  the  same  was  open,  and  not  sown  and  cultivated 
in  manner  aforesaid,"  as  to  the  said  messuage  and  land,  with 
the  appurtenances  appertaining  ;  that  the  said  /.  B.  demised  to 
the  Plaintiff  from  year  to  year ;  that  by  vjrtue  of  this  demise 
the  Plaintiff  became  possessed  of  the  said  messuage  and  lands, 
with  the  appurtenances,  and  being  so  possessed  before  the  said 
time  when,  4r.  put  the  said  cow,  being  his  commonable  cow, 
levant  &  couchant,  on  his  said  messuage  and  land,  with  the 
appurtenances,  into  the  said  field,  to  use  his  common  of  pas- 
ture there,  as  it  was  lawful  for  him  to  do,  "  the  same  time  and 
from  thence  until  and  at  the  taking  of  the  same  as  aforesaid, 

(a)  S.  C  post.  S76,  as  to  costs. 
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1800.        being  wlien  the  said  field  was  and  ought  to  be  open  and  com- 

"  mon  as  aforesaid ;"  that  the  cow  was  in  tlie  said  place  in  which, 

„  Sfc,  parcel,  S^c.  until  Defendant  of  her  own  wrong,  Sfc*     And 

Clabce.        this,  Sfc,  wherefore,  Sfc.     To  the  cognizance  a  similar  plea  in 

bar  was  pleaded.     The  Defendant  replied,  that  Broad  Field 

ought  to  be  open  every  thircUyear,  only  whilst  every  part  thereof 

has  been  unsown  with  corn  or  grain,  and  not  at  any  time  afler 

or  whilst  the  same  or  any  part  tliereof  hath  been  sown  with 

corn  or  grain.     This  the  PlaintifT  traversed  in  his  rejoinder, 

and  upon  that  point  issue  was  joined. 

This  cause  was  tried  at  the  Westminster  sittings  afler  Hilary 
*  term,  before  Lord  Eldon^  Ch.  J.,  when  a  verdict  was  found  for 
the  Plaintiff. 

In  Easter  term  Marshall^  Serjt.,  moved  for  a  rule,  calling  or 
the  Plaintiff  to  shew  cause  why  judgment  should  not  be  entered 
for  .the  Defendant,  noii  obstante  veredicto :  1st,  because  the  pre- 
scription as  laid  was  uncertain,  since  it  was  not  shewn  how 
long  before  the  15th  of  October  the  right  of  common  was  to 
commence,  or  how  long  after  the  three  weeks  it  was  to  continue. 
On  this  point  he  cited  Greene  v.  Bary^  Boll,  Abr.  264,  5.  VitL 
Abr.  tit.  Prescription^  D.  where  a  prescription  for  copyholders 
to  pay  two  years'  rent,  or  less,  upon  renewal,  was  held  void  for 
uncertainty ;  and  Allen's  case,  ibid.,  where  the  same  was  held  of 
a  prescription  to  pay  one  penny,  or  thereabouts,  for  tithes ;  also 
Selbi/  V.  Bobinso7i,  2  T.  B.  768,  where  the  custom  alleged  was 
for  poor  necessitous  and  iridigent  householders  to  carry  away  rot- 
ten boughs  in  a  chase ;  and  Broadbcnt  v.  Wilkes,  Willes  360  [a\ 
where  the  custom  was  for  the  owners  of  certain  pits  to  lay  the 
coals  and  rubbish  ficar  to  such  pits  :  2dly,  because  the  prescrip- 
tion for  common  was  not  conformable  to  tlie  custom  alleged  at 
Broad  Field,  and  that  the  exercise  was  not  conformable  to  the 
prescription ;  for  the  custom  laid  was,  that  Broad  Field,  is  opeu 
every  third  year  when  the  corn  is  cut  and  carried  ofi^  the  com* 
mon  prescribed  for  was,  when  Broad  Field  is  open  and  not  sown 
and  cultivated ;  and  the  exercise  was  stated  to  have  been  not 
during  the  three  weeks  when  the  corn  was  cut  and  carried  off, 
nor  when  the  field  was  not  sown  or  cultivated,  but  when  Broad 
Field  was  open  and  common  as  aforesaid. 

A  rule  fiisi  was  granted ;  which,  having  been  enlarged  to  this 
term,  Bayley,  Serjt.,  now  shewed  cause.  The  customs  alleged  in 

(n)  See  aUo  the  cates  there  collected  bv  the  learned  Editor. 

the 
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the  cases  cited  were  positively  uncertain.     Uncertainty  being        1800. 

made  part  of  the  custom,  certainty  was  necessarily  excluded.       

But  in  this  case,  the  words  "  tinee  weeks  and  upwards  "  are  ^  v!^^ 
equivalent  to  "three  weeks  at  least."  How  nnich  longer,  may  Clabjc«. 
depend  upon  many  circumstances ;  which  circumstances  the 
Plaintiff  is  not  bound  to  state,  since  it  is  unnecessary  for  a  Plain- 
tiff to  state  ipore  of  a  prescription  than  will  justify  himself. 
The  questioa  then  will  be,  Whedier,  as  the  Plaintiff  has  stated 
that  the  field  ought  to  be  "  open  and  common  for  three  weeks 
and  upwards,"  and  that  when  the  Plaintiff's  cattle  were  put  in. 
it  was  "open  and  common  as  aforesaid,"  the  Court  will  not  in- 
tend, after  verdict  and  issue  taken  u|>on  a  collateral  point,  that 
the  catUe  were  put  in  during  the  three  weeks.  Though  these 
pleas  might  have  been  subject  to  demurrer,  yet  the  n^atter  of  a 
plea  must  be  taken  most  favourably  for  the  party  pleading  after 
issue  joined  on  a  collateral  point;  and  if  it  be  doubtful  in  what 
manner  words  are  to  be  understood,  they  shall  be  so  taken  as 
to  support  the  verdict  Stennet  v.  Hogg^  1  Sound.  227.  Bedam 
V.  Clerksm^  1  Ld.  Raym.  123.  Cramther  v.  Oldfield^  2  Ld. 
Haym.  1225.     Avery  v.  Hoolcj  Cawp,  825. 

Lord  Eldon,  Ch.  J.  (stopping  Mars/tall  on  the  other  side). 
We  are  of  opinion,  that  the  prescription  stated  is  too  uncertain, 
both  with  respect  to  its  commencement  and  duration,  to  sup- 
port the  verdict  The  reasoning  in  support  of  the  plea  in  bar 
would  have  been  very  strong  if  the  Plaintiff  had  averred  that 
the  cattle  were  put  in  within  the  three  weeks.  But  tlie  words 
are,  ^^  when  the  field  was  and  ought  to  Jbe  open  and  common  as 
aforesaid."  And  we  think  that  these  words  must  refer  to  the 
three  weeks  atid  upwardsy  and  that  they  do  not  ascertain  whe^ 
ther  the  cattle  were  put  in  during  the  three  weeks,  or  during 
that  time  which  is  included  under  the  words  "  and  upwards." 
And  tliough  the  words  for  "  three  weeks  and  upwards "  are 
under  a  videlicet^  yet  if  we  could  suppose  them  to  be  struck  out, 
the  averment  would  then  be,  that  the  field  ought  to  be  open  o^ 
or  before  the  15th  of  October,  when  the  corn  is  cut  and  carried 
off  the  samejbr  a  long  time^  which,  without  a  qualification 
of  the  length  of  time,  would  be  too  uncertain  to  be  supporteil. 
It  also  appears  to  us,  that  it  is  not  sufiiciently  pointed  out, 
when  the  common  is  to  commence,  since  it  may  happen  that 
the  com  may  not  be  cut  and  carried  before  the  15th  of  October, 
or  even  before  the  end  of  three  weeks  after  th^at  day. .  The 
Court  will  infer  almost  any  thing  after  verdict;  but  we  thinjc    . 

s  2  in 
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1800.  in  this  case  there  can  be  no  inference  to  uphold  the  allegations 

of  the  special  plea. 

Da  Costa  p^  Curiam,                                                      Rule  absolute. 

Clarkx. 


ju/y  lit.  Handcock  v.  Baker  and  three  Others. 

A  private  person  fllRESPASS  for  breaking  the  PlaintiflTs  dwelling-house  and 
^^ju^^den-  assaulting  him  therein,  and  dragging  him  out  of  bed,  and 

tering  the  Rain-  forcing  him  without  clothes  out  of  his  house  along  the  public 

tiflTi  bou*e  and      ^       ^         j  i      *•  j  •  •        •        u«  -^.i.      ^ 

imprisoning  his    Street,  and  beating  and  imprisonmg  him  without  cause. 
person*  to  pre-         Two  of  the  'Defendants  suffered  judgment  by  default,  and  the 
committing         Other  two  pleaded,  1st,  not  guilty :  2dly,  that  the  Plaintiff  in 
murder  on  his     the  said  dwelling-house  broke  the  peace  and  assaulted  his  wife, 

and  purposed  to  have  feloniously  killed  and  slain  her,  and  was 
on  the  point  of  so  doing ;  and  tliat  her  life  being  in  great  dan- 
ger she  cried  murder  and  called  for  assistance ;  whereupon  the 
Defendants,  for  tlie  preservation  of  the  ])eace,  and  to  prevent 
the  Plaintiff  from  so  killing  and  slaying  his  wife,  and  committing 
the  said  felony,  endeavoured  to  enter  by  the  door,  and  knocked 
thereat ;  and  because  the  same  was  fastened,  and  there  was 
reasonable  cause  to  presume  that  the  wife's  life  could  not  have 
been  otherwise  preserved  than  by  immediately  breaking  open 
the  door  and  entering  the  said  dwelling-house,  and  they  could 
not  otherwise  obtain  possession,  they  did  for  that  purpose  break 
and  enter  the  said  dwelling-house,  and  somewhat  break,  S^. 
doing  as  little  damage  as  possible,  and  gently  laid  hands  on 
the  Plaintiff,  and  prevented  him  from  further  assaulting  and 
feloniously  killing  and  slaying  his  said  wife ;  and  for  the  same 
purpose  and  also  for  that  of  taking  and  delivering  the  Plaintiff 
to  a  constable,  to  be  by  him  taken  before  a  justice,  and  dealt 
with  according  to  law,  kept  and  detained  him  a  short  and  rea- 
sonable time  in  that  behalf,  and  because  he  had  not  then  pro- 
per and  reasonable  clothes  on  him,  took  their  hands  off  from 
him,  and  permitted  him  to  enter  a  bed-chamber,  and  to  remain 
there  a  reasonable  time,  that  he  might  put  on  such  clothes^ 
which  he  might  have  done ;  and  because  he  did  not  nor  would 
so  do,  but  wholly  refused  and  went  into  bed  there,  and  remain- 
ed there  at  the  end  of  such  reasonable  time,  and  would  not  quit 
the  same,  although  thereto  requested,  the  Defendants  for  the 

same 
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same  purposes  as  they  so  kept  and  detained  the  Plaintiff  as 
above-mentioned,  there  being  then  no  reasonable  ground  for 
presuming  that  he  had  changed  his  purpose  of  further  assault* 
ing  and  feloniously  slaying  his  said  wife,  entered  the  bed- 
chamber in  order  for  those  purposes  to  take  him  therefrom, 
whereupon  the  Plaintiff  assaulted  and  would  have  beat  the 
said  Defendants  if  they  had  not  defended  themselves,  which 
they  did,  and  if  any  damage  happened  to  the  Plaintiff  it  was 
occasioned  by  his  own  assault,  and  the  Defendants  for  the 
purposes  in  that  behalf  aforesaid,  gently  laid  hands  upon  the 
Plaintiff  and  took  him  from  the>bed  and  out  of  the  dwelling- 
house  along  the  public  streets  for  a  reasonable  time,  and  kept 
and  detained  him  for  a  short  and  reasonable  time  for  those 
purposes,  till  they  could  find  a  constable,  and  as  soon  as  they 
could  find  a  constable  delivered  him  to  the  constable  for  the 
purpose  in  that  behalf  aforesaid. 

Hie  Plaintiff  replied  de  injuria  sua  propria^  and  by  way  of 
new  assignment  pleaded,  that  he  sued  out  his  writ  and  declared 
as  well  for  the  trespasses  justified,  as  also  for  that  the  Defend- 
ants at  the  times  when,  S^c.  beat  and  ill-treated  the  Plaintiff  with 
much  greater  violence  and  imprisoned  him  for  a  longer  time 
than  was  necessary  and  proper  for  any  of  the  purposes  in  the 
plea  mentioned. 

Issue  having  been  joined  on  the  replication  and  new  assign- 
ment, the  cause  was  tried  before  Crrose,  J.,  at  the  last  Spring 
assizes  for  Norfolk,  when  the  jury  found  for  the  Plaintiff  on  the 
general  issue,  and  for  the  Defendants  on  the  special  justification. 

In  Easter  term  last  a  rule  Nisi  was  obtained  calling  on  the 
Defendants  to  shew  cause  why  the  judgment  for  the  Defend- 
ants on  the  special  justification  should  not  be  arrested,  and  a 
verdict  entered  for  the  Plaintiff  on  the  general  issue,  with  Is. 
damages.     The  case  having  stood  over  till  this  term, 

Shepherd  and  WiUiams,  Serjts.,  now  shewed  cause,  and  con- 
tended that  if  the  Defendants  were  justified  in  entering  the 
Plaintiff's  house  and  preventing  him  iVom  killing  his  wife  in  the 
first  instance,  they  were  also  justified  in  taking  the  proper 
means  to  prevent  him  from  accomplishing  that  purpose  at  any 
time  while  the  same  intent  continued ;  that  after  verdict,  the 
allegation  that  ^*  there  was  no  reasonable  ground  for  presum- 
ing that  he  had  changed  his  purpose  of  further  assaultiag  and 
feloniously  slaying  his  said  wife"  must  be  taken  to  have  been 
proved ;  they  cited  9  Ed.  4. 26.  b.  Bro.  AbXxt.  Trespass,  pi.  184., 
where  to  trespass  for  assault  and  imprisonment  th»  Defendan 
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pleaded,  that  the  Plaintiff  was  lyinq  in  wait  in  the  highway  lo 
rob  the  King's  subjects,  that  one  Alice  was  riding  on  the  same 
highway,  agiiinst  whom  the  Plaintiff' drew  his  sword  and  com- 
manded her  to  deliver  her  purse,  whereupon  she  levied  hoe 
and  cry,  that  the  Defendant  was  riding  tiiere  and  heard  the 
cry,  and  returned  and  took  the  Plaintiff,  and  because  there 
were  no  stocks  in  the  vill  he  carried  him  to  &  and  there  de- 
livered him  to  the  constable ;  and  the  plea  was  held  good  by 
ttie  whole  Court,  and  Moile  said,  if  one  say  to  me,  ^'  See  this 
man,  I  will  certainly  kill  him,''  in  this  case  I  may  hold  him  so 
that  he  do  not  kill  the  man,  and  this  holding  is  no  iraprison- 
'  ment (a);  they  also  referred  to  22 Ed,  4.  45.  &  2  Rol.  Ab.  tit 
Trespass^  E.  4.  where  it  is  said  by  Fairfax^  "  If  you  see  two 
men  fighting  so  that  one  may  perhaps  kill  the  other,  it  is  i^al 
for  you  to  part  them  and  to  put  one  in  your  house  till  his 
passion  be  passed." 

SeUon  and  Bayley^  Serjts.,  in  support  of  the  rule  observed, 
tliat  the  cases  were  distinguishable  from  tlie  case  in  question, 
inasmuch  as  this  was  a  case  of  interference  between  husband 
and  wife,  the  former  of  whom  has  to  a  certain  extent  the  power 
of  correcting  the  latter ;  that  although  the  Defendants,  if  they 
had  seen  the  wife  in  actual  danger,  might  perhaps  have  been 
justified;  yet  without  any  warrant  of  constable  tliey  could  not 
interfere  by  way  ofprevention,  merely  because  the  intention  con- 
tinued ;  that  the  law  has  provided  a  remedy  for  the  wife  in  case 
the  husband  threaten  to  beat  or  to  kill  her ;  she  may  either  have 
a  writ  of  supplicavit  out  of  Chancery^  F.  N.  JB.  80.  or  exhibit 
articles  of  the  peace  in  the  King's  Bench ;  that  in  this  case  it  did 
not  appear  even  that  the  wife  was  present  at  the  time  when  the 
Plaintiff*  was  taken  out  of  bed ;  whereas  it  was  necessary  for 
the  Defendants  to  allege,  not  only  that  the  Plaintiff*  had  the 
intent  but  tlie  power  to  kill  his  wife:  and  that  in  order  to 
justify  the  imprisonment,  they  should  also  have  averred  that 
the  intention  continued  during  the  whole  time  in  which  the 
Plaintiff*  was  detained  by  the  Defendants. 

Lord  Eldon,  Ch.  J.  If  the  reasoning  be  good  that  a  wife  ought 
to  apply  for  assistance  to  those  courts  where  the  law  has  provided 
assistance  for  her,  it  will  equally  apply  to  the  first  entry  of  the 
house  by  the  Defendants,  as  to  the  subsequent  assault  and  im* 
prisonment  which  is  stated  to  have  taken  place  in  the  bed-room. 


{a)  In  that  case  it  is  also  said  by  Needhanif  **  la  these  cases,  he  may  anctt  and 
•ommit  to  gaol  if  hfe  tniemlM  to  do  t  felomoos  act." 

I  think, 
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I  lliinky  however,  that  a  wife  is  only  bouiulto  apply  to  those  reme- 
dies, wliere  it  isprobable  that  the  injury  to  be  apprehended  wiUbc 
prevented  by  buch  application.  In  this  case  the  PlaintiH'  being 
about  to  commit  a  felony  by  killing  and  slaying  his  wife,  the 
Defendants  interfered  by  breaking  and  entering  the  house  in 
order  to  prevent  the  execution  of  that  intent :  and  '^  for  die 
same  purposes,"  that  is,  with  a  view  to  prevent  die  Plaintiff 
from  killing  and  slaying  his  wife,  they  afterwards  committed 
the  injury  complained  of  in  die  bed-room,  into  which  they 
had  permitted  him  to  enter  in  order  to  put  on  necessary 
clothes«  It  is  stated  that  there  was  no  reasonable  ground  foi* 
presuming  that  the  PlaiutiiF  had  changed  his  purpose ;  and  it 
is  argued  that  it  ought  to  have  been  averred  that  his  purpose 
actually  continued :  but  if  the  preceding  allegation  be  true, 
that  the  Defendants  entered  the  bed-room  for  Uie  same  pur- 
poses for  which  tliey  had  previously  entered  the  house,  the 
latter  allegation  was  unnecessary ;  since  the  averment  that  it 
was  for  the  same  purposes  sufficiently  brought  die  question 
before  the  jury,  Whether  or  not  the  Defendants  into  die  bed- 
'  chamber  and  detained  the  Plaintiff  for  the  purpose  of  pre- 
venting him  from  killing  and  slaying  his  wife  ?  It  is  not  dif- 
ficult to  conceive  that  under  some  circumstances  it  mii:ht  be 
more  especially  the  Defendant's  duty  to  interfere  in  that  man- 
ner. Suppose  A.  endeavour  to  lay  hold  of  B,  who  is  in  pur- 
suit of  C  with  an  intent  to  kill  him,  and  B»  thereupon  ceases 
to  pursue  with  the  view  of  effecting  his  purpose  with  more 
cunning,  the  act  of  ceasing  to  run,  so  far  from  being  evidence 
of  an  intention  to  desist  from  his  purpose,  might  afford  strong 
evidence  ofanintention  to  prosecute  itwith  more  effect;  in  which 
case  the  detention  of  B.  would  be  justified.  In  this  case  the 
Jury  were  competent  to  consider  whether  under  all  the  circum- 
stances of  the  case,  including  the  presence  or  absence  of  the 
wife,  the  Plaintiff  got  into  bed  with  a  view  of  more  effectually 
executing  his  intent  to  kill  his  wife.  In  fact  the  jury  have 
found  that  the  Defendants  kept  and  detained  the  Plaintiff  afler 
he  had  gone  into  the  bed-foom  for  the  same  pui*poses  for 
which  diey  kept  and  detained  him  before.  With  respect  to 
the  averment  which  has  beeii  supposed  to  be  necessary^  it  is 
sufficient  to  answer,  that  afler  verdict  it  must  be  presumed 
that  every  thing  is  proved  vi^hich  is  necessary  to  support  the 
verdict;  and  the  jury  have  found  that  it  was  necessary  for  the 
preservation  of  die  woman's  life .  that  the  Defendants  should 
do  what  they  did. 
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HeatHi  J.  I  am  of  the  same  opinion.  It  is  a  matter  of 
th€^  last  consequence  that  it  should  be  known  upon  what  oc^ 
casions  by-standers  may  interfere  to  prevent  felony  (a).  In 
the  riots  which  took  place  in  the  year  1780,  this  matter  was 
much  misunderstood,  and  a  general  persuasion  prevailed  that 
no  indifferent  person  could  interpose  without  the  authority  of 
a  magistrate ;  in  consequence  of  which  much  mischief  was 
done,  which  might  otherwise  have  been  prevented.  In  this 
case  the  Defendants  broke  and  entered  the  PlaintiiTs  house  in 
order  to  prevent  the  commission  of  murder,  and  that  seems 
to  have  been  admitted  to  be  a  good  justification.  The  only 
dispute  therefore  turns  on  the  propriety  of  their  conduct  to- 
wards the  Plaintiff  after  they  had  suflered  him  to  go  into 
the  bed-room.  Now  I  think  that  enough  is  stated  in  the  jus- 
tification to  support  the  verdict,  since  the  jury  have  thought 
that  the  conduct  of  the  Defendants  was  right.  Afler  verdia 
we  may  suppose  any  thing.  We  may  suppose  that  the  Plain- 
tifTs  passion  continued,  and  that  he  again  declare  'that  he 
would  kill  his  wife. 


(a)  Indeed  there  seems  to  be  very  high 
tuthority  for  the  interference  of  private 
hndividiMls  in  case  of  riot,  though  no 
felony  be  committed.  The  question  un- 
derwent a  very  solemn  discussion  in  1597 
(89  EUz,  at  which  time  the  country  was 
in  a  very  unquiet  state,)  before  all  the 
Judges  in  a  case  which  is  called  *'  Case 
of  annes.*'  Pofth:  121.  and  is  as  fol- 
lows :  "  Upon  an  assembly  of  all  the  jus- 
tices and  barons  at  Serjeant**  Inn  this 
U'rro,  on  Monday  the  15th  day  of 
jfyrilt  upon  this  question  moved  by 
Anderson,  Ch.  J.  of  the  Common 
Bench ;  Whether  men  may  arm  thon- 
selves  to  suppress  riots,  rebellions,  or 
to  resist  enemies  and  to  endeavour 
themselves  to  suppress  or  resist  such 
disturbers  of  the  peace  or  quiet  of  the 
realm?  And  upon  good  deliberation  it 
was  resolved  by  them  all,  that  every  jus- 
tice of  peace*  sheriff  and  other  minister 
or  other  stdyfeci  of  the  king  where  such 
accident  happen  may  do  it ;  and  to  fortify 
this  their  resolution,  they  perused  the 
statute  of  2  Ed.  3.  S.  which  enacts, 
that  none  be  so  hardy  as  to  come  with 
force  or  bring  force  to  any  place  in  afTray 
of  the  peace,  nor  to  go  or  ride  armed 
n%ht  nor  day,  unless  he  be  a  servant  to 
the  king  in  his  presence,  and  the  ministers 
of  the  king  in  the  execution  of  his  pr&> 


cepts,  or  of  their  office  and  those  who 
are  in  theur  company  assisting  them,  or 
upon  cry  made  for  weapons  to  keep  the 
jKoce,  and  this  m  such  places  where  ac- 
cidents happen,  upon  the  penalty  in  die 
same  statute  contained;  whereby  it  ap- 
peareth  that  upon  cry  made  for  weapoK 
to  keep  the  peace,  every  man  where  such 
accidents  happen  for  brewing  the  ynct, 
may  by  the  law  arm  himself  against  suck 
evil-doers  to  keep  the  peace.  But  they 
take  it  to  be  the  more  discreet  way  fat 
every  one  in  such  a  case  to  attend  aod 
be  assistant  to  the  justices,  sheriib,  or 
other  ministers  of  the  king  in  tlie  doing 
of  iL"  This  case  is  spoken  of  with  ap- 
probation by  the  judges  in  the  great 
case  of  Meuenger  and  others,  £eL  71 
and  its  principle  is  adopted  by  Ham- 
kins  in  his  pleas  of  the  crown,  Bb,  I. 
c.  65.  s.  11.  where  he  says,  *<  it  hath 
been  holden  that  private  persons  may 
arm  themselves  in  order  to  fcii|nii*f  a 
riot,  from  whence  it  seems  cleari|y  to 
follow  that  they  may  also  make  use  of 
arms  in  the  suppressing  of  it  if  tfaeie 
be  a  necessity  for  so  doing/'  He  adds 
indeed,  that  it  seems  hazardous  for  pri- 
vate persons  to  go  so  fiu--  in  comawa 
cases,  and  that  such  violent  melhedi 
seem  only  proper  against  such  riots  as 
savour  of  rebelfioo. 


ROOKE, 


IN  THE  Fortieth  Year  of  GEORGE  III. 


fSS 


RooREy  J.  I  am  of  the  same  opinion.  It  is  highly  im- 
portant that  by-«tanders  should  know  when  they  are  autho- 
rized to  interfere.  In  this  case  the  life  of  the  wife  was  in 
danger  from  the  act  of  the  husband.  The  Defendants  there- 
fore were  justified  in  breaking  open  the  house,  and  doing 
what  was  nece:$s«iry  for  the  preservation  of  her  life.  The  jury 
find  that  they  have  done  this. 

Chambre,  J.  There  is  a  great  difierence  between  the  right 
of  a  private  person  in  cases  of  intended  felony  and  of  breach 
of  the  peace.  It  is  lawful  for  a  private  person  to  do  any 
thing  to  prevent  the  perpetration  of  a  felony.  In  this  case  it  b 
stated  that  the  Plaintiff  purposed  feloniously  to  kill  and  slay 
his  wife,  to  prevent  which  the  Defendants  interfered  in  the 
manner  stated  in  the  plea.  The  justification  has  been  found 
by  the  verdict;  and  the  Defendants  therefore  are  entitled  tO' 
the  judgment  of  the  Court. 

Rule  discharged. 
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Ward  v.  Harris. 

ASSUMPSIT.  The  first  count  of  the  declaration  stated, 
that  whereas  on,  SfC.  at,  Sfc.  in  consideration  that  the 
Plaintiff,  at  the  special  instance  and  request  of  the  Defendant 
then  and  there  sold  to  the  Defendant  a  cetiain  horse  of  the 
said  Plaintiff,  at  and  for  a  certain  quantity  of  certain  oil,  to 
be  therefore  delivered  by  the  said  Defendant  to  the  said  Plain- 
tiff within  a  certain  time,  which  elapsed  before  the  commence- 
ment of  this  suit  and  then  and  there  delivered  the  said  horse 
to  the  said  Defendant,  he  the  said  Defendant  undertook  and 
then  and  there  faithfully  promised  the  said  Plaintiff  to  deliver 
the  said  oil  to  the  said  Plaintiff  accordingly;  yet,  the  De- 
fendant although  often  requested,  hath  not  delivered  the  said 
oil  or  any  part  thereof  to  the  said  Plaintifl^  but  hath  hitherto 
wholly  neglected,  4*^. 

The  other  counts  were  general,  and  non  assumpsit  was  pleaded. 

The  cause  was  tried  before  Lord  Eldon,  Ch.  J.,  at  the  sittings 
after  last  Hilary  term,  and  a  verdict  was  found  for  the  Plaintiff. 

In  Easier  term  last,  CockeUy  Serjt,  having  obtained  a  rule 
calling  upon  the  Plaintiff  to  shew  cause  why  judgment  should 
not  be  arrebted  for  the  uncertainty  of  the'dtelaration, 

(a)  ViAe  Attdrewt^^  v.  Whitehead,  IS  JEoK,  J02-108.  Cook  v.  Cos^  3  AC  and  & 
110.     Mayur  of  Reading  v.  Clarke,  4  B.  and  A,  268. 

^  •  Shepherd 


JvfyltL 
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mi^ht  have  been  the  fete  of  this  declaration  on  special  de- 

^         murrer,  still  it  is  well  enough  after  vprdict     Indeed  if  the 
Haaus.       objection  of  uncertainty  prevail  in  this;  U|ptance,  it  must  pre- 
vail in  almost  every  action  of  assumpsits'  It  is  true,  that  ia 
trespass  more  certainty  is  requisite  as  to  the  thing  demanded. 
But  both  Lord  Mansfield  and  Yates^  J.,  in  Bertie  v.  Pickering 
et  Ux.  4>  Burr.  24^55.  observed  that  the  reason  of  the  distinc- 
tion is,  tliat  the  Defendant  in  trespass  may  be  able  to  jusufy 
the  taking.     General  words  are  sufficient  where  the  certain^ 
lies  within  the  Defendant's  notice,  Com.  Dig.  tit.  Pleader, 
C.  26.     Indeed  in  this  case,  if  the  words  of  the  declaratipo 
had  been   <<  a  certahi  quantity,  to  wit,  so  many  gallons,  of 
certain  oil,  to  wit,  of  such  a  sort,"  the  declaration  would 
clearly  have  been  good.     And  altliough  the  omitting  to  specify 
the  quantity  and  species  under  a  to  wit,  might  have  been  cause 
of  special  demurrer,  yet  after  verdict,  it  must  be  presumed 
that  the  jury  have  ascertained  those  circumstances.     Besides, 
tlie  count  is  not  particularly  uncertain.     For  if  the  agreement 
had  been  that  the  Plaintiff  should  sell  his  horse  to  the  De- 
fendant to  be  paid  for  in  money  without  mentioning  any  price, 
the  law  would  have  implied  that  the  Defendant   should  pay 
as  much  money  as  the  horse  was  worth.     So  here  the  agree- 
ment   being  that  the  Plaintiff  should   sell  his  horse  to  be 
paid  for  in  oil,  the  law  will  imply  that  the  Defendant  ought  to 
deliver  such  a  quantity  of  oil  as  would  amount  to  the  value  of 
the  horse,  though  he  be  at  liberty  to  make  up  the  amount  in 
any  species  of  oil  which  he  may  think  proper. 

Cockell,  Serjt,  contra,  observed,  that  the  Plaintiff  professed 
to  declare  on  a  special  contract,  and  yet  had  not  specified 
what  the  terms  of  that  contract  were;  tliat  admittinrr  this 
general  mode  of  declaring  to  be  good  in  the  case  of  a  sale 
for  money,  yet  that  this  was  not  a  sale  but  an  exchange; 
the  commutation  of  goods  for  money  being  a  sale,  but  die 
commutation  of  goods  for  goods  being  an  exchange.  2  EL 
Com.  4*46. 

Lord  Eldon,  Ch.  J.  At  the  trial  it  appeared  to  me  that  it 
would  be  very  difficult  to  support  this  count.  It  is  true  that  it 
makes  a  difference  whether  the  ojyection  be  taken  before  or  after 
yerdict;  but  on  the  best  consideration  which  I  have  been  able  to 
give  the  case,  it  strikes  me  that  the  count  cannot  be  supported 
even  after  verdict.  The  passage  cited  from  Btackstone^s  Commas 
iaries  amounts  to  no  more  than  this^  that  exchange  is  not  a  sale, 

and 
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and  sale  is  not  exchange.     If  the  consideration  of  a  contract  be         1800. 

goods,  though  in  one  sense  of  the  word  this  contract  may  be      

called  an  exchange,  yet  in  another  sense  it  may  be  called  a  sale,  ^^ 

for  it  is  not  necessai^  to  a  sale  that  money  should  pass.     The       Habus. 
declaration  in  this  case  states,  that  the  Plaintiff  at  the  special  in- 
stance and  request  of  the  Defendant,  sold  to  the  Defendant  a 
certain  horse  of  the  Plaintiff,  but  it  does  not  state  what  the  value 
of  the  horse  was,  and  I  do  not  know  that  it  is  a  term  of  such  a 
contract  arising  by  necessary  legal  implication,  that  the  horse 
was  to  be  sold  for  its  value.     The  declaration  proceeds,  <<  at 
and  for  a  certain  quantity  of  certain  oil  to  be  therefore  deli- 
vered by  the  said  Defendant  to  the  said  Plaintiff  within  a  cer- 
tain time,  which  elapsed  before  the  commencement  of  the  siiit.'' 
In  the  case  of  a  sale  for  money,  as  the  law  implies  tliat  so  much 
money  shall  be  paid  as  the  article  is  worth,  no  dispute  can  arise 
ooQcerning  the  quality  of  what  is  to  be  received,  the  quality  of 
money  being  always  the  same.     I  incline  therefore  to  think  it 
necessary  to  express  viJue  in  some  manner  in  such  a  contract 
as  this,  where  something  other  than  money,  is  to  be  given  for  a 
commodity.     Here  the  value  of  the  horse  is  not  stated ;  the 
value  of  the  oil  is  not  stated  nor  is  any  thing  stated  with  re* 
spect  to  the  quantity  or  quality  of  the  oil.     It  appears  to  me, 
that  the  terms  of  the  declaration  leave  it  so  wholly  uncertain 
what  the  special  contract  was,  that  we  cannot  tell  what  we  shall 
intend  it  to  have  been.  Enough  does  not  appear  upon  the  decia* 
ration  to  enable  us  to  say  what  the  contract  meant  to  be  alleged 
must  be,  as  it  would  have  appeared  on  the  record  if  some  other 
averments  bad  been  put  on  that  record,  or  as  it  must  have  been 
proved  before  a  jury.     This  may  have  been  a  special  contract 
that  any  quantity  of  any  oil  of  the  value  of  the  Iiorse  should  be 
f^ven  for  the  horse ;  it  may  have  been  a  special  contract,  that  a 
certain  specific  quantity  of  certain  specified  oil,  not  so  great  or 
greater  in  value  than  the  horse  should  be  given  for  the  horse : 
the  real  terms  of  the  contract  may  be  difierent  from  either  of 
these,  and  the  proper  damages  may  vary  infinitely.    I  doubt 
whether  this,  after  verdict,  can  be  conskiered  as  a  contract  d^ 
fectively  stated.  When  it  is  to  be  collected  from  the  record  what 
special  contract  was  meant  to  be  stated,  the  defect  of  the  state* 
ment  on  the  record,  may  be  supplied  by  intending  proof  h^ore 
a  jury ;  but  here  the  record  does  not  state  any  special  contract, 
so  that  I  can  be  certain  what  I  can  intend  as  having  been  proved 

before 
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1 800,        before  the  jury.     Upon  the  whole,  it  does  not  appear  to  me 
that  the  declaration  states  enough  of  any  contract. 


Ward 
Haeus. 


Accordingly  The  Court  made  the  rule  absolute  for  arresting 
the  judgment  But  on  the  following  day  intimated  that  they 
wished  to  consider  further  of  their  opinion. 

Lord  Eldon,  Ch,  J.,  on  this  day  said — My  brothers  Heaih^ 
Mookej  and  Chambre  are  all  of  opinion  that  the  objections  which 
have  been  taken  to  this  declaration  cannot  prevail  after  verdict 
1  yield  to  ijieir  authority. 

Rule  discharged. 


jwy  ij*.         CowELL,  Administrator  of  Cowell,  v.  Edwards. 

Jnrrie'il^       INDEBITATUS  assumpsit  for  money  paid, 

co-suretiet  in  a  Jokn  Coooellf  the  Plaintiff's  intestate,  having  entered  into  a 

covCTM^nrtany  J^'°^  ^^^  Several  bond  with  seven  other  persons,  two  of  whom 
one  of  the  others  were  principals  and  the  five  others  as  well  as  hknself  sureties, 
portion'rfSr  ^^  together  with  his  co-sureties  called  upon  by  the  obligees 
money j>aid  1^  to  pay  the  sum  engaged  for;  the  Defendant  and  two  of  the 
b^^dT^egard  be-  Other  Sureties  paid  each  a  part  of  that  sum,  but  the  present  Plain- 
hag  had  to  the  tiff's  intestate  paid  the  residue.  Upon  this  the  Plaintiff  consi- 
tie"  though"^  dering  the  Defendant  and  one  of  the  two  sureties  who  had  already 
inaoWency  of  contributed  as  the  only  solvent  sureties,  called  upon  them  to  pay 
of^the  ot^  their  proportion  and  now  brought  this  action  to  recover  from 
sureties  be  not  ^he  Defendant  such  a  sum  of  money,  as  when  added  to  what  had 
prov    w-        \)QQii  already  paid'by  him  would  make  up  one-third  of  the  whde 

sum  paid  to  the  obligees,  deducting  only  what  had  he&i  con- 
tributed by  the  fourth  surety  not  called  upon  at  this  time. 

The  cause  was  tried  before  Lord  Eldon  Ch.  J.  at  the  sittings 

after  last  Easter  term,  when  the  Plaintiff  obtained  a  verdict  for 

^  sixth  of  the  whole  sum  paid,  not  allowing  for  the  sum  paid  by 

the  fourth  surety,  with  liberty  to  move  the  Court  to  enter  a 

verdict  for  the  whole  demand. 

Lensj  Seijt.,  however  on  the  part  of  the  Defendant  obtained  a 
rule  calling  upon  the  Plaintiff  to  shew  cause  why  this  verdict 
should  not  be  set  aside  altogether  and  a  new  trial  be  had.  He 
took  these  objections ;  that  this  action  could  not  be  maintained 
at  law  by  one  co-surety  against  another ;  that  if  the  action  could 
be  maintained  for  one-sixth  of  the  whole  sum  engaged  for,  and 

(a)  And  see  Cole  v.  Saxbi/,  3  Esp,  Rep.  169.  Be^brd  v.  Saunden,  2  H.  Btac  116. 
^         EUiot  V.  DavihpoU.  S38.  CoUmty,  Protter,  \B.andC.  688. 

which 
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which  under  the  circumstances  of  the  present  case,  he  insisted         1800» 

was  all  that  could  be  recovered  from  the  Defendant ;  yet,  that      

the  msolvency  of  the  two  principals  and  of  the  three  othet  Cowill 
co-sureties  should  have  been  proved  in  order  to  entitle  the  CdwKti, 
Plaintiff  to  the  present  verdict.  »• 

Shepherd  and  Vaugharif  Serjts.,  were  proceeding  on  this  day 
to  shew  cause,  and  cited  Deering  v.  Lord  Winchekea  (a),  when 
they  were  stopped  by 

The  Courts  who  observed  that  it  might  now  perhaps  be 
found  too  late  to  hold  that  this  action  could  not  be  maintained 
at  law,  though  neither  the  insolvency  of  tlie  principals  or  of 
any  of  the  co-sureties  were  proved ;  but  that  at  all  events  the 
Plaintiff  could  not  be  entided  to  recover  at  law  more  than 
one-sixth  of  the  whole  sum  paid. 

And  Lord  Eldotij  Ch.  J.,  said,  that  he  had  conversed  with 
Lord  Kern/on  upon  the  subject,  who  was  also  of  opinion  that 
no  more  than  an  aliquot  part  of  the  whole,  regard  being  had 
to  the  number  of  co-sureties,  could  be  recovered  at  law  by  the 
Defendant;  though  if  the  insolvency  of  all  the  other  parties 
were  made  out,  a  larger  proportion  might  be  recovered  in  a 
Court  of  Equity. 

In  consequence  of  these  intimations  from  the  Court,  and  of 
an  opinion  thrown  out  by  them  that  the  matter  must  ultimately 
be  carried  into  a  Court  of  Equity,  an  offer  was  made  by  the 
Defendant  and  acceded  to  by  the  other  side,  to  enter  a  nonsuit 
without  costs, 

Nota ;  Lord  Eldon  also  added  a  doubt  of  his  own,  Whether 
a  distinction  might  not  be  made  between  holding  that  an  ac- 
tion at  law  is  maintainable  in  the  simple  case  where  there  are 
but  two  sureties,  or  where  the  insolvency  of  all  the  sureties 
but  two  is  admitted,  and  the  msolvency  of  the  principal  is  ad- 
mitted, and  holding  it  to  be  maintainable  in  a  complicated 
case  like  the  present,  such  insolvency  being  neither  admitted  - 
nor  proved,  and  where  the  Defendant  after  a  verdict  against 
him  at  law  may  still  remain  liable  to  various  suits  in  Equity 
with  each  of  his  other  co-sureties,  and  where  the  event  of  the 
action  cannot  deliver  him  from  being  liable  to  a  multiplicity  of 
other  suits  founded  upon  his  character  as  a  co-surety. 

(a)  Sec  the  next  case. 


fTTie 


270  CASES  IN  TRINITY  TERM 

1800. 


(The  Reporters  have  been  favoured  with  a  Manuscripi  Nate  oj 
the  Case  of  Deering  v.  Lord  Winchelsea  referred  to  in  the 

preceding  argument.; 

(IN  THE  EXCHEQUER.) 

Feb.  8th,  1787.  SiF  Edward  DfiERiNG  V.  The  Earf  of  Winchelsea, 

Sir  John  Rous,  and  llie  Attorney-General. 

If^,jj,«ndc.   J  ORD  Chief  Baron  Eyre  (present  Hotham  and  Perrin, 

become  bound         Wj   ^  x    i  i.  i    i  .    •  n    ^      r^ 

asffuretiesfori!).  "^  liarons)  delivereu  the  opinion  ot  the  Court* 
te^dlir*?*™**  TiSowww  Deeringj  younger  brother  of  the  Plaindf!^  was  ap- 
one  of  them  be  pointed  in  1778  receiver  of  fines  and  forfeitures  of  the  cas- 
STwhote  toT^  toms  of  the  outports,  and  entered  into  three  bonds,  each  in 
of  the  principd,  the  penalty  of  4000/.  with  condition  for  duly  accoanting;  in 
arecomDi^^  oue  of  which  the  PlaintiiF  joined  as  surety,  in  another  Lord 
to  contribute  in  Winchekea^  and  Sir  Johfi  Rous  in  the  third.  Hunuas  Deering 
pSSteTof^tfSr  '^^^^^"^  insolvent  and  left  tlie  country :  the  balance  due  to  the 
retpectiTe  bondi  crown  was  6602/.  105.  Sd.  part  of  which  was  levied  on  his 
^^^*  effects,  and  when  the  bill  was  filed  there  was  due  3888/.  lis, 

8-^  which  was  rather  less  than  the  penalty  of  eadi  of  the 
bonds.  The  bond  in  which  the  Plaintiff  bad  joined  was  pot 
in  suit  against  him,  and  judgment  obtained.  He  filed  bis  bill 
demanding  contribution  against  Lord  Winchelsea  and  Sir  Jolm 
Rous,  and  praying  an  account  of  what  was  due  to  the  crown 
and  money  levied  on  the  Plaintiff  (supposing  execution  to  fol- 
low the  judgment),  and  Uiat  Lord  Winchelsea  and  Sir  Jokn 
Rous  might  contribute  to  discharge  the  debt  of  Thomas  Deer^ 
ing  as  two  of  the  sureties  for  tliat  debt.  The  appointment, 
the  three  bonds,  and  the  judgment  against  the  Plaintiff,  were 
in  proof,  and  the  balances  were  admitted  by  all  .parties. 

The  Lord  Chief  Baron  after  stating  the  case  observed,  that 
contribution  was  resisted  on  two  grounds;  first,  that  there  was 
no  foundation  for  the  demand  in  the  nature  of  the  contract  be- 
tween the  parties,  the  counsel  for  the  Defendants  considering 
the  title  .to  contribution  as  arising  from  contract  expressed  or 
implied ;  secondly,  that  the  conduct  of  Sir  Edward  Deering 
had  deprived  him  of  the  benefit  of  any  equity  which  he  might 
have  otherwise  had  against  the  Defendants. 

(«)  Vide  EUiol  v.  Davis,  post.  888.     M'lvet  v.  Bichardson^  1  M.  and  S.  561. 
CoUinA  V.  Prosserj  1  B.  and  C.  6S2. 

The 
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The  Lord  Chief  Baron  considered  the  second  objection  first.        1800. 

The  misconduct  imputed  to  Sir  E.  Deering  was,  that  he  had       

encouraged  his  brother  in  irregularities,  and  particularly  In  I>««»w« 
gaming,  which  had  ruined  him,  and  had  done  this  knowing  his  Thb  Earl  of 
fortune  to  be  such  that  he  could  not  support  himself  in  his  ex-  ^""^ 
trav^^nces  and  faithfully  account  to  the  crown;  that  Sir  E* 
Deering  was  privy  to  his  brother's  breaking  through  the  orders 
given  him  to  deposit  the  money  he  received  in  a  chest  under 
flie  key  of  the  comptroller.  His  Lordship  observed  that  this 
might  be  true,  and  certainly  put  Sir  E.  Deering  in  a  point  of 
view  which  made  his  demand  indecorous;  but  it  had  not  been 
made  out  to  the  satisfaction  of  the  Court  that  this  constituted  a 
defence.  Mr.  Maddocks  had  stated  that  the  author  of  the  Idss 
shoeld  not  have  contribution ;  but  stated  neither  reason  nor 
authority  to  support  the  principle  he  urged.  If  these  were  cir* 
cumstances  which  could  work  a  disability  in  the  Plaintiff  to 
support  his  demand,  it  must  be  on  the  maxim,  ^  that  a  main 
tnust<x>me  into  a  court  of  Equity  with  clean  hands;''  but  gene* 
ral  depravity  is  not  sufficient.  It  must  be  pointed  to  the  act 
upon  which  the  loss  arises,  and  must  -be  in  a  legal  sense  the 
caase  of  the  loss.  In  a  moral  sense  Sir  E*  Deering  miglit  be 
the  author  of  the  loss;  but  in  a  legal  sense  Thomas  Deering 
Was  the  author ;  and  if  the  evil  example  of  Sir  E*  Deering  led 
him  to  it,  yet  this  was  not  what  a  court  of  justice  could  take 
cognizance  of.  There  might  indeed  be  a  case  in  which*  a  pen- 
son  might  be  in  a  legal  sense  the  author  of  thelossi  and  there- 
fore not  entitled  to  contribution ;  as  if  a  person  on  board  a 
ship  Was  to  bore  a  hcde  in  the  ship,  and  in  consequence  of  the 
distress  occasioned  by  this  act  it  became  necessary  to  throw 
overboard  his  goods  to  save  the  ship.  This  head  of  defence 
therefore  fails.  The  real  point  is,  Whether  there  shall  be 
contribution  by  sureties  in  distinct  obligations  ? 

It  is  admitted,  that  if  they  had  all  joined  in  one  bond  for 
12,000/.  there  must  have  been  contribution  (a).  But  this  is  said 
to  be  on  the  foundation  of  contract  implied  from  their  being 
parties  in  the  same  engagement,  and  here  the  parties  might 
be  strangers  to  each  other.  And  it  was  stated  that  no  man 
could  be  called  upon  to  contribute  who  is  not  a  surety  on  the 

(a)  See  Layer  v.  Ndton,  1  Vem.  456.  where  it  was  held,  that  where  one  obligor 
Uiat  is  surety  is  sued  alone,  by  custom  of  London  he  shall  make  his  co-sureties  con- 
tribute. So  where  surety  pays  a  debt  and  has  no  counterbond,  by  custom  of  London 
he  shall  maintain  action  against  the  principal. 

face 
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1800.        face  of  the  bond  to  which  he  is  called  to  contribute.  Tlie  point 

remains  to  be  proved  that  contribution  is  founded  on  contract. 

Dbuino       jj.  ^  ^j^^  jg  ^^j^gjj  ^f  ^jjg  cases,  it  will  appear  that  the  bottom 

The  Earl  of  of  Contribution  is  a  fixed  principle  of  justice,  and  is  not  fouud- 
"*^"**^  ed  in  contract  (a).  Contract  indeed  may  qualify  It  as  in  Swain 
V.  Wallj  1  Ch.  Rep.  149.  where  three  were  bound  for  i7.  in  an 
obligation,  and  agreed  if  H.  fiiiled  to  bear  their  respecdyt 
parts.  Two  proved  insolvent,  the  third  paid  the  money,  and 
one  of  the  others  becoming  solvent,  he  was  compelled  to  pay  a 
third  only  (i). 

There  are  in  the  Registery  fo.  176.  b.  two  writs  of  contribu- 
tion, one,  <^  De  contribidione  facienda  intir  cfAceredes^  the 
other,  ^<  Defeoffumento ;"  these  are  founded  on  the  statute  of 
Marlebridge,  52  H.  3.  c.  9.  which  enacts,  ''  that  if  any  inheri- 
tance whereof  but  one  suit  is  due  descends  unto  many  heirs  as 
unto  parceners,  whoso  hath  the  eldest  part  of  the  inheritance, 
shall  do  that  one  suit  for  himself  and  fellows,  and  the  other  co- 
heirs shall  be  contributaries  according  to  their  portion  for  dcmg 
such  suit*  And  if  many  feoiFees  be  seised  of  an  inheritance 
whereof  but  one  suit  is  due,  the  Lord  of  the  fee  shall  have  bot 
that  one  suit  and  shall  not  exact  of  the  said  inheritance  but  that 
one  suit  as  hath  been  used  to  be  done  before*  And  if  these 
feoffees  have  no  warrant  or  means  which  ought  to  acquit  them 
then  all  the  feoffees  according  to  their  portion  shall  be  contri- 
butaries for  doing  the  suit  for  them.'^  The  object  of  the  statute 
was  to  protect  the  inheritance  from  more  (ban  one  suit*  The 
provision  for  contribution  was  an  application  of  a  principle  of 
justice.  In  Fitzk.  N.  B.  162.  B.  there  is  a  writ  of  contributioD 
where  there  are  tenants  in  common  of  a  mill  and  one  of  them 
will  not  repair  the  mill,  the  other  shall  have  the  writ  to  compel 
him  to  contribute  to  the  repair.     In  the  same  page  Fitcherberi 

(a)  On  inquest  of  office  a  sdfa,  if  sued  her  parcener  had  taken  the  proflu  of  other 

to  M,  and  E,  his  wife  ter-tenants,  who  al-  lands,  she  should  be  charged  with  issues 

leged  that  the  father  of  E,  was  seised  of  pro  rtud,  and  accor£og1jr  Judgment  tbst 

the  lands  and  other  lands  which  descended  M.  and  E,  should  recover  pro  raii,  40 

to  E»  and  jt,  now  wife  of  B,,  between  jftt.  24.   See  also  Dame  GraHuxmCs  cas^ 

whom  purparty  was  made  and  the  land  in  Mocr,  4>29.  Cro,  EUsu  606.    S.  C  where 

question  allotted  to  the  purparty  ofE,,  and  '  by  way  of  plea  in  abatenneot  to  a  recogoi- 

so  she  held  the  land  in  purparty  for  other  zance  in    chanceiy   against   ter-tenairtSi 

lands  allotted  for  the  purparty  of  ^.  and  it   was  pleaded  that   the   cognizor  was 

prayed  aid  of  A,  which  was  granted,  and  seised  of  other  lands  tempore  recagmlmmt 

A,  came  not,  but  M.  and  E,  came ;  and  factau 

on  the  matter  judgment  for  the  king  and  (b)  But  see  Peter  r.  JRicA,  I  Ch,  JUj^ 

execution  awarded,  and  that  M,  and  E,  85.  where  two  out  of  three  suretief  weie 

should  have  over  pro  raid,  and  as  to  the  compelled  to  pay  in  moletie%  the  tUri 

issues  M.  and  E.  his  wife  prayed,  that  as  being  insolvent. 

takes 
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takes  notice  of  the  writs  of  contribution  between  co-heirs  and 
co-feofFees;  and  supposes  that  between  feoffees  the  writ  cannot 
be  had  without  the  agreement  of  all  (a),  and  the  writ  in  the 
register  (b)  countenances  the  idea ;  yet  this  seems  contrary  to 
the  express  provision  in  the  statute.  In  Sir  Wm.  Harbefs 
case,  S  Co,  \\.  b.  many  cases  are  put  of  contribution  at  com- 
mon law.  The  reason  is,  they  are  all  in  aquali  jurej  and  as 
the  law  requires  equality  they  shall  equally  bear  the  burden. 
This  is  considered  as  founded  in  equity ;  contract  is  not  men- 
tioned. The  principle  operates  more  clearly  in  a  court  of 
equity  than  at  law*  At  law  the  party  is  driven  to  an  audita 
querela  or  scire  facias  to  defeat  the  execution  and  compel  execu- 
tion to  be  taken  against  all.  There  are  more  cases  of  contri- 
bution in  equity  than  at  law.  In  Eqttity  Cases  Abridged  there 
is  a  string  under  the  title  <'  Contribution  and  Average." 
Another  case  at  law  occurred  in  looking  into  Hargrave^s 
Trads  in  a  treatise  ascribed  to  Lord  Hale  on  the  prisage  of 
wines.  The  King's  title  is  to  one  ton  before  the  mast  and  one 
ton  behind  the  mast.  If  there  are  different  owners  they  may 
be  compelled  in  the  Exchequer  Chamber  to  contribute  (c).  Con- 
tribution was  considered  as  ibUowing  the  accident  on  a  general 
principle  of  equity  in  the  Court  in  which  we  are  now  sitting. 

In  the  particular  case  of  sureties,  it  is  admitted  that  one 
surety  may  compel  another  to  contribute  to  the  debt  for  which' 
they  are  jointly  bound.  On  what  principle  ?  Can  it  be  be- 
cause they  are  jointly  bound?  What  if  they  are  jointly  and 
severally  bound?  What  if  severally  bound  by  the  same  or 
different  instruments  ?  In  every  opQ  of  those  cases  sureties 
have  a  common  interest  and  a  common  burthen.  They  are 
bound  as  e£Gectually  quoad  contrifoution,  as  if  bound  in  one 
instrument,  with  this  difference ,  only  that  the  sums  in  each 
instrument  ascertain  the  proportions,  whereas  if  they  were 
all  joined  in  the  same  engagement  they  must  all  contribute 
equally  (d). 


{a)  FUtherhert  seems  only  to  say  that 
if  one  of  the  feoflees  does  the  suit  volun- 
tarily, he  shall  not  have  contribution ; 
ami  the  statute  seems  not  to  have  been 
construed  as  having  given  the  «rrit,  but  a 
remedy  to  prevent  one  being  distrained 
for  the  whole.  See  S  Co.  14.  6.  as  to 
lands  extended. 

(Jb)  Fo.  17>.     ifrradiclus  A,  gectam 

ecrtim  assens{i/adt,  ^c. 
VOL.  II. 


(r)  There  being  a  charge  on  t  manor  for 
the  repairs  of  bridges,  and  the  whole 
levied  on  the  lord,  the  Court  of  Exchequer 
on  EngUsh  bill  for  contribution,  held  that 
all  those  who  held  any  part  of  the  demesnes 
by  pWcbase  from  tlie  crown  were  liable  to 
contrioH^  ^ch  v.  Jiarhw,  Hard.  ISl. 
See  also  Gvf  de  LoddcK  fridge.  Sir  fP. 
Janesy  273.  and  the  cases  collected  from 
Vin,  Abr,  tit  ContrUmiion  amd  Average^ 

(r/)  Uargraiv*s  Law  Tracts,  p.  180. 

r  In 


1800. 

Dkuuno 

v. 

The  Earl  of 

WXNCUCLSVA, 

&cw 
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Deeriko 

V, 

The  Earl  ef 

WlNCHKLfKJI, 


In  this  case  Sir  E.  Decring^  Lord  Winchelsea^  and  Sir  J. 
7^W5  were  all  bound  that  Thomas  Deering  should  account  {a). 
At  law  all  the  bonds  are  forfeited.  The  balance  due  might 
have  been  so  large  as  to  take  in  all  the  bonds ;  but  here  the 
balance  happens  to  be  less  than  the  penalty  of  one.  Which 
ought  to  pay  ?  He  on  whom  the  crown  calls  must  pay  to  the 
crown  :  but  as  between  themselves  they  are  in  tequaliJure^Rnd 
shall  contribute.  This  principle  is  carried  a  great  .way  in  the 
case  of  three  or  more  sureties  in  a  joint  obligation ;  one  being 
insolvent,  the  third  is  obliged  to  contribute  a  full  moiety.  TTiis 
circumstance  and  the  possibility  of  being  made  liable  to  the 
whole  has  probably  produced  several  bonds.  But  this  does 
not  touch  the  principle  of  contribution  where  all  are  bound  as 
sureties  for  the  same  person. 

There  is  an  instance  in  the  civil  law  of  average,  where  part 
of  a  cargo  is  thrown  overboard  to  save  the  vessel,  Show.  Pari, 
Cas.  IB^MooTf  297.  The  maxim  applied  is  qui  serUit  cammo- 
dttm  senfire  debet  et  ontts.  In*  the  case  of  average  there  is  no 
contract  express  or  implied,  nor  any  privity  in  an  ordinary 
sense.  This  shews  that  contribution  is  founded  on  equality, 
and  established  by  the  law  of  all  nations. 

There  is  no  difficulty  in  ascertaining  the  proportions  in 
which  the  parties  ought  to  contribute.  The  penalties  of  the 
bonds  ascertain  the  proportions  (b). 

The  decree  pronounced  was,  that  it  being  admitted  by  the 
Attorney-vGeneral  and  all  parties  that  the  balance  due  was 
8883/.  Us.  Sid.y  the  Plaintiff  Sir  E.  Deering  and  the  Defend- 
ants, the  Earl  of  Winckelsea  and  Sir  J.  Rous  ought  to  contribute 
in  equal  shares  to  the  payment  thereof,  and  that  they  do  ac- 
cordingly pay  each  1294/.  II5.  6^rf.,  and  on  payment  the 
Attorney-General  to  acknowledge  satisfaction  on  the  reconlof 
the  judgment  agaiiret  the  Plaintiff,  and  the  two  bonds  entered 
into  by  the  Earl  of  Winckelsea  and  Sir  J,  Rous  to  be  delivered 
up. 

This  being  a  case  which  the  Court  considered  as  not  favour- 
able to  Sir  E.  Deering  and  a  case  of  difficulty,  they  did  not 
think  fit  to  give  him  costs. 


(a)  See  the  clause  in  S3  H,  8.  c.  S9.  s.  80.         (6)  In  the  case  of  Alen  dt  ChaHtter, 

99  to  eqtial  charging  of  lands  liable  to  the  TVm.  18  Ed.  2.   Bot,  112.  the  barcKU  d 

king's  debts.     Sir   T}wmas  Cecifs  case,  the  Exchequer  were  commanded  by  ^ 

7  Co.  SO  6.  PrimroK  v.  Bromley^  1  Atk,  to  apportion  among  parceners   a  certaio 

89.  and  Sir  Dennis  O'CarreVs  case^  Am^  debt  due  from  their  ancestor  to  the  Iriag. 

Uer^  61.  Mad4tx  Hist.  Exchequer,  667. 

Perkins, 
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1800. 


Perkins,  Administrator,  v.  Petit.  jwygd. 

4    RULE  nisi  was  obtained  on  a  former  day  for  leave  to  A  scirefaaat 
amend  a  scire  facias  against  bail  in  error  by  the  record  of  eSormay  be* 
the  recognizance ;  the  amendment  proposed  was  the  insertion  amended  by  the 

r.  -1  X       r  ^L  !•   ^  recordof  the  re- 

Ot  the  costs  of  the  verdict.  cognizance  (a). 

Shepherd^  Serjt.  shewed  cause  and  insisted  that  the  Court  would 
not  allow  this  amendment  {b\  the  effect  of  which  might  be  to 
falsify  the  plea  of  ntd  tiel  record  though  true  when  pleaded. 
Buckson  V.  Hoskinsy  Salk,  52.  2  Lord  Rarjnu  1060.  S.C,  J'^avasor 
V.  Bailcy  Salk.  52.  Hillier  v.  Frosty  1  Sir.  401. ;  he  admitted 
that  two  cases  are  referred  to  in  2  JLord  Raym.  1060.,  where  it 
was  allowed,  but  observed  that  there  it  was  before  plea  pleaded. 

CockeUj  Serjt.,  in  support  of  the  rule,  relied  on  Sweetland  v. 
Beezely^  Barnes^  4-.,  where  the  Court  permitted  a  scire  facias 
against  bail  to  be  amended  after  issue  joined  on  nxd  tiel  record. 
He  observed,  that  though  it  had  not  been  very  usual  to  allow 
such  an  amendment  as  against  bail  to  the  original  action,  yet 
the  reason  on  which  it  had  been  refused  probably  was  that 
tliey  might  not  thereby  be  prevented  from  surrendering  the 
principal,  whereas  bail  in  error  cannot  surrender  the  principal, 
but  must  pay  the  debt. 

llic  Court  took  till  this  day  to  consider  of  tlie  case,  wheq^^rd 
Eldon,  Ch.  J.,  said, — We  have  no  doubt  of  the  power  of  the 
Court  to  amend  a  scire  facias  against  bail,  but  as  it  does  not  ap- 
pear to  have  been  the  modern  practice  to  permit  amendments  in 
cases  of  this  kind,  we  think  the  bail  in  this  case  ought  not  to  be 
taken  by  surprise.  At  the  same  time  we  desire  that  our  refusal 
to  amend  may  not  be  drawn  into  precedent,  since  after  this 
notice  we  shall  not  think  ourselves  bound  to  abstain  from  exer- 
cising the  power  of  granting  these  amendments  in  future. 

Per  curiam^  Rule  discharged. 

(a)   Vide  BrastveU  v.  Jeco,  9  East,  SI 6.     Fulwood  v.  jlnnis^  3  B.  and  P,  821. 
Sievenstm  v.  GratUj  2  N,  IL  103.  107.     Mann  v.  Calow,  I  Taunt,  221. 
(6)  Vid.  TidtCsPr.K.B.SSUed.  1. 1063.  ed.  2^  Uid2  SeUon's  Pr.  C,  i?.64.ed.  1798. 


On  the  first  day  of  this  term  Mr.  Baron  Chambre,  who  had 
during  the  vacation  been  appointed  to  succeed  Mr.  Justice 
BuUer  in  this  Court,  took  his  seat  and  the  oaths. 

T  2  Robert 
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1800.  Robai  Giaham  of  the  Inner  Temple,  Esq.  Attorney  General 

— —      to  his  Royal  Highness  the  Prince  of  Wales,  succeeded  him  in 
the  Court  of  Exchequer  and  was  knighted. 

Arthur  Ofislow  of  the  Middle  Temple,  Esq.  was  called  to  the 
honourable  degree  of  Serjeant  at  law  in  the  course  of  this 
term.  The  motto  on  his  rings  and  on  those  of  Mr.  Baron 
Graham  who  was  called  to  this  degree  at  the  same  time,  was, 
*'  El  placihfm  Ueti  componitefcedns.^^ 
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In  the  Forty-first  Year  of  the  Ileign  of  George  III. 


Whitfield  v.  Savage. 


Nov.  7th. 


npHIS  was  an  action  for  money  had  and  received,  which  -rf.  with  a  view 

-■-   came  on  to  be  tried  before  Lord  Eldofi,   Ch.  J.,  at  the  !?.*^uSi1r 

Guildhall  sittings  after  last  Trinity  term.  bill  drawn  by 

Tlie  circumstances  of  the  case  were  as  follow :  a  person  of  acceptcd^c 

the  name  of  Dibdin  being  in  want  of  50/.  applied  to  the  whohadeflfecu 

Plaintiff  for  the  loan  of  that  sum,  who  gave  him  a  bill  for  hands;  ^.  in. 

551.  6s.  drawn  by  himself  upon  one  Thornton^  and  accepted  ^"^  **  ***  P,' 

by  the  latter.     Thornton  had  effects  of  the  Plaintiff  in  his  over;  the  day 

hands  to  the  amount  of  the  bill,     Dibdin  indorsed  the  bill  t6  J^'*  ^^  ^ 

the  Defendant  from  whom  he  received  the  full  amount,  and  paid  the  amount 

the  Defendant  indorsed  it  over  to  another  person.     The  day  ^'^-'^^l^^f, 

before  the  bill  became  due  Dibdin  took  50/.  in  part  pay-  had  &iied  gave 

ment  of  his  debt  to  the  Plaintiff,  but  soon  afler  he  had  paid  it  ^  *  *^*****  ^"°j: 

into  his  hands,  the  Plaintiff  in  the  presence  of  Dibdin  being  the  bill,  and  sent 

informed  that  Thornton  the  acceptor  was  become  insolvent,  ^"\r!^i*** 

«  him  to  pay  the 

bill  when  due :  four  days  afler  that  time  A,  learning  that  payment  had  not  been  demanded,  desired  D,  not 
to  pay  the  bill,  as  no  notice  of  non-payment  had  been  given  by  the  holder,  and  ofiered  to  indemni^'  him ; 
notwithstanding  this  D.  afterwards  paid  the  bill ;  held,  1st,  that  Z>.  paid  the  bill  in  his  own  wrong ;  2diy, 
that  A.  was  entitled  to  recover  back  the  money  paid  bto  the  hands  of  2>.  hy  B^  in  an  action  for  money 
hod  and  received  (a). 

(a)  Vide  EulaUe  ▼.  Sowerhy,  1 1  East,  1 14.     Oegg  v.  CoUoiij  3  B,  and  P,  «89. 

said. 
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1800. 
WHirruiLD 

V, 

Savagjc. 


said,  "  that  it  would  be  of  no  use  for  him  to  keep  Dibdin's 
money,  as  he  should  not  like  the  bill  to  be  returned  ujwn 
him ;"  he  therefore  gave  to  Dibdhi  a  check  on  his  l>anker  for 
50/.  being  the  sum  which  he  had  just  before  received  of  biro) 
desiring  him  to  take  it  to  the  Defendant:  Dibdin  accordingly 
gave  the  check  to  the  Defendant,  together  with  5/.  65.  of  his 
own,  to  enable  him  to  provide  for  the  bill,  telling  him  that 
Thmmton  had  become  insolvent,  and  was  gone  off.  Four  days 
after  the  bill  had  become  due,  the  Plaintiff' having  learnt  from 
the  Defendant  that  payment  of  the  bill  had  not  been  demanded, 
desired  him  not  to  pay  it,  as  no  notice  had  been  given  by  the 
holder  of  its  non-payment,  and  at  the  same  time  promised  to 
indemnify  the  Defendant  against  the  consequences  of  a  refusal. 
Soon  after  this  the  bill  was  brought  to  the  Defendant  who  paid 
it  notwithstanding  the  caution  he  had  received  from  the  Plain- 
tiff; whereupon  the  hitter  brought  this  action  to  recover  the 
50/.  paid  to  the  Defendant  to  enable  him  to  provide  for  the 
bill.     The  jury  found  a  verdict  for  the  whole  amount. 

Shepherd^  Serjt.,  now  moved  for  a  rule  to  shew  cause  why 
this  verdict  should  not  be  set  aside  and  a  nonsuit  be  entered ; 
contending,  1st,  that  in  this  case  the  Plaintiff  had  waveil  his 
right  to  notice  from  the  holder  of  non-payment  by  the  ac- 
ceptor; inasmuch  as  he  had  deposited  the  amount  of  the  bill 
in  the  hands  of  the  indorser  for  the  purpose  of  emibling  him 
to  discharge  it,  in  contemplation  of  the  inability  of  die  acceptor 
so  to  do ;  that  it  was  clear  that  the  drawer  might  wave  his 
right  to  notice,  by  promising  the  holder  to  pay  the  bill  subse- 
quent to  the  time  of  its  becoming  due;  and  for  the  snme  rea- 
son he  might  wave  it  by  an  antecedent  promise,  for  that  if  the 
drawer  do  any  thing  from  which  the  holder  may  infer  that  he 
does  not  mean  to  require  notice,  the  notice  is  dispensed  with; 
that  it  is  not  necessary  that  the  holder  should  give  notice  of 
non-payment  by  the  acceptor,  for  the  accei)tor  himself  may  do 
It;  that  a  notice  before  the  bill  becomes  due,  diat  it  will  not 
be  paid  when  due,  is  tantamount  to  a  notice  after  the  bill  has 
become  due,  that  it  was  not  paid  when  due;  and  that  the 
Plaintiff  in  this  case  before  the  bill  became  due  was  so  fully 
satisfied  that  it  would  not  be  paid  when  due,  that  he  depo- 
sited the  amount  with  the  indorser,  and  thereby  evinced 
that  he  did  not  require  notice;  that  the  indorser  thereby  l>e- 
came  a  trustee  for  the  holder,  and  would  not  therefore  have 
been  justified  in  returning  the  money,  for  that  when  ^^oods 
or  money  are  deposited  by  A.  with  B.  for  the  benefit  of  C. 

upon 
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upon  a  precedent  consideration,  the  deposit  is  not  revocable,        I80Q. 

though  in  cases  where  the  deposit  is  made  without  a  precedent 

consideration  it  is;  Clark's  case,  2  Leon.  30. 31.  Dyer^  49.  and  Whitfiiu) 
Alderson  v.  Temple^  4  Bur.  2239.  Per  Lord  Mansfield;  2dly,  Savage. 
That  this  action  could  not  be  maintained  by  the  present  Plain- 
tiff who  had  advanced  nothing,  the  money  paid  into  tlie  hands 
of  the  Defendant  being  in  fact  the  money  of  Dibdin ;  for  the 
ch^k  for  50/.  was  nothing  more  than  a  return  of  the  money 
previously  paid  by  Dibdin  to  the  Plaintiff,  and  was  paid  to  the 
Defendant  by  Dibdin's  hand. 

Lord  Eldon,  Ch.  J.     In  this  case  the  acceptor  having  had 
effects  of  the  drawer  in  his  hands,  it  must  be  taken  as  clear 
that  notice  of  non-payment  wasjprimajacie  necessary.    Thorur 
ton  the  acceptor  was  first  liable,  and  in  case  of  the  Defendant 
being  called  upon  as  indorser  he  had  a  right  to  call  upon  Dib^ 
din  the  prior  indorser  and  upon  the  Plaintiff  as  drawer.     Had 
Dibdin  been  really  an  indorser  only,  he  would  have  had  the 
same  right  to  call  upon  the  Plaintiff^  but  as  the  bill  was  given 
to  him  merely  for  his  accommodation  he  had  no  such  claim. 
Notwithstanding  the  insolvency  of  the  acceptor,  the  law  re- 
quired that  if  the  bill  were  not  paid  when  due,  notice  of  non- 
payment should  be  given.     On  the  day  before  the  bill  became 
due  the  Plaintiff  told  Dibdin  that  from  the  nature  of  the  ac- 
ceptor's circumstances  there  was  reason  to  apprehend  the  bill 
might  be  returned  upon  him,  and  in  order  to  prevent  that  from 
taking  place  desired  him  to  carry  the  check  for  50/.  to  the  De- 
fendant    On  that  transaction,  without  more,  it  appeared  to  me 
impossible  for  the  Defendant  to  contend  that  because  the  Plain- 
tiff put  money  into  his  hands  a  priori  to  pay  the  bill  in  case  a 
due  demand  thereof  should  be  made ;    that  he  was  therefore 
authorized  to  pay  it  whether  a  due  demand  should  be  made  or 
not :  admitting  however  that  the  act  of  the  Plaintiff  in  sending 
tlie  money  before  the  bill  became  due  amounted  to  an  autliori- 
ty  to  pay  whenever  a  demand  should  be  made,  provided  no- 
thing intervened,  yet  as  the  Plaintiff  before  any  demand  had 
been  made,  and  after  the  holder  had  been  guilty  of  laches,  ex- 
pressly cautioned  the  Defendant  not  to  apply  the  money  in  pay- 
ment of  the  bill,  it  seems  to  me  that  the  Defendant  paid  it  in 
his  own  wrong.     The  object  of  the  Plaintiff  in  putting  the  mo- 
rey  into  the  Defendant's  hands  was  to  protect  him  in  case  the 
latter  duly  paid  the  bill,  and  he  did  this  under  an  impression 
that  both  the  Defendant  and  himself  were  liable ;  but  circum- 
stances 
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1800.        stances  having  decided  tlint  neither  were  liable,  he  had  a  right 

•"■"■"—"       to  say  that  the  money  should  not  be  applied  in  payment  of  ilic 

HiTFiELD      j^jij^  ^^j  ^j^^^  .^  remained  in  the  Defendant's  hands  for  his  own 

SAfAGK.        use.     It  has  been  argued  from  the  case  in  Htirrow,  tliat  if  mo- 
ney be  paid  into  the  hands  of  .^  for  the  use  of  B.  on  a  prece- 
dent consideration,  that  payment  cannot  be  countermanded ; 
and  I  agree  to  the  truth  of  this  proposition,  provided  such  pay- 
ment constitute  A.  a  holder  for  the  use  of  B.  at  all  events.   But 
in  a  case  like  this,  where  money  is  paid  by  the  drawer  into  the 
hands  of  an  indorser,  for  the  indemnity  both  of  the  indorsee 
and  drawer,  the  question  is.  Whether  it  be  not  paid  for  the  use 
of  the  holder  so  long  as  he  shall  have  a  right  to  demand  it,  and 
when  he  has  no  longer  any  right  to  demand  it,  that  is,  when  the 
holder  has  been  guilty  of  laches,  then  for  the  use  of  the  drawer? 
In  the  present  instance,  the  Plaintiff  not  only  cautioned  the 
Defendant  against  paying  the  bill  because  it  was  overdue  with- 
out notice,  but  offered  to  indemnify  the  Defendant  against  the 
consequence  of  contesting  the  question  with  the  holder.  Could 
then  the  holder  have  recovered  either  again'    Ae  Plaintiff  or 
Defendant?  The  acceptor  having  had  effects  of  the  drawer  in 
his  hands,  and  the  insolvency  of  the  former  not  being  sufficient 
to  dispense  with  the  necessity  of  notice,  it  is  clear  that  he  could 
not.     With  respect  to  the  second  objection,  tliat  this  action 
for  money  had  and  received  ought  to  have  been  brought  by 
Dibdin  instead  of  the  present  Plaintiff,  it  appeurs  Jo  me  that 
the  action  is  well  brought,  for  these  reasons :  The  night  be- 
fore the  bill  became  due  the  Plaintiff  sent  tlie  money  in  dispute 
to  the  Defendant ;  it  was  the  Plaintiff  therefore  that  advanced 
it.     It  is  true  indeed,  that  Dibdin  being  the  person  liable  in 
conscience  before  either  the  Plaintiff  or  Defendant,  had  pre- 
viously put  50/.  into  the  Plaintiff's  hands  ;  but  as  the  money  in 
dispute  was  actually  sent  by  the  Plaintiff  to  the  Defendant,  the 
former  had  a  right  to  call  upon  the  latter  to  restore  it  to  him. 
As  between  the  Plaintiff  and  Defendant  the  money  may  be 
considered  as  advanced  by  the  Plaintiff:  and  in  what  manner 
the  Plaintiff  and  Dibdin  might  settle  between  themselves  does 
not  concern  this  Defendant    I  should  think,  as  having  actually 
advanced  it,  he  had  a  right  to  recover  it,  even  if  after  the  reco- 
very he  held  it  as  a  trustee  for  Dibdin.     In  contemplation  of 
law  the  Plaintiff  has  lost  the  value  of  his  effects  in  the  hands  of 
the  acceptor ;  and  it  is  on  that  principle  that  notice  of  non-pay- 
ment is  required.     In  contemplation  of  law  he  must  ultimately 
have  been  the  loser  by  the  feilure  of  the  acceptor.  He  therefore 

deposited 


Whitfield 
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deposited  the  money  with  the  Defendant  to  answer  the  bill  if  1800. 
duly  demanded.  But  when  the  holder  was  no  longer  entitled 
to  enforce  payment  of  the  bill,  the  money  so  deposited  must  be 
considered  as  remaining  in  the  Defendants  hands  for  the  use  Sayags. 
of  the  Plaintifi^  and  the  Defendant  having  taken  upon  himself 
to  dispose  of  that  money  in  payment  of  the  bill,  after  notice  to 
abstain  from  so  doing,  and  after  an  offer  of  indemnity,  is  in  law 
liable  to  answer  to  the  Plaintiff*  for  the  amount. 

Heath  and  Mooke,  Js.,  (abtjcnte  Chambre^  J.)  concurring ; 

Shepherd  took  nothing  by  his  motion. 


Wilson  qui  tarn  v.  Gilbert,  Clerk.  Nov.  looi. 

THIS  was  an  action  for  non-residence.     In  the  declaration  In  an  action  for 
Uie  parish  was  described  as  Saint  Ethelburg.     At  the  trial  "^^'^^^ 
evidence  was  given  on  the  part  of  the  Defendant  to  shew  that  styled  in  the  de- 
the  real  name  was  Saint  Ethelburga.     Upon  this,  Chanibre^  J.,  ^j^^^fjti. 
before  whom  the  cause  was  tried  at  the  Guildhall  sittings  after  dencc  that  the 
last  Trinity  term,  nonsuited  the  Plaintiff!  Saii^md^ 

Cockellj  Seijt,  now  moved  to  set  that  nonsuit  aside  and  have  b^rga;  hdd  a 
a  new  trial,  contending  that  the  names  of  Saint  Ethelburg  and  variance  Qa; 
Saint  Ethelbutga  were  the  same ;  and  that  indeed  the  name  in 
the  declaration  was  sufficiently  well  stated,  inasmuch  as  in 
Maitland^s  Hist,  cf  London  {b)  tlie  parish  was  styled  Saint 
Ethelburg,  and  in  Ecton^s  Thesaurus,  p.  333.  Saint  Ethelburge, 
which  is  idem  sonans  with  Ethelburg, 

The  Court  observed,  that  Saint  Ethelburg  and  Saint  EthcU 
bwga  might  be  distinct  Saints,  th^ne  male  and  the  other  fe- 
male ;  but  that  at  any  rate,  the  non-suit,  being  right  according 
to  the  evidence  given  at  the  trial,  ought  not  now  to  be  dis- 
turbed ;  particularly  in  this  kind  of  action. 

Cockell  took  nothing  by  his  motion. 

(a)  And  see  BowdUch  r.  Matoleyt  1  book  2.  c.  5.  the  parish  is  called  SaitU 

Ctmtpb.  196.     HHUt  v.  BarreU,  2  Stark.  Ethelburga,  and   the   church   the  parish 

iVf.  PrL29.     Pitt  v.  Green,  9  East,  188.  church  of  Saint  EtMelburga,  But  Seymour 

Moore  ▼.  Mm,  4  M.  and  8.  470.  Goodtitie  says,  that  Stow  himself  calls  the  church  the 

d*  Bremridge  r.  Walter,  4  TawU,  671.  church  of  Saint  Ethelb^rgh,  virgin ;  which, 

(6)  MaiUand  says  that  it  was  so  called  says  Seymovnr,  seems  to  be  a  mistakei  she 

from  being  dedicated  to  Ethdburge,  Vol.  being  a  widow ;  but  he  does  not  notice  the 

II.  p.  1098.   In  StowfM  Survey  of  London,  variance  in  the  name.     Noort/umck,  in  his 

by  Strype,  Vol.  I.  book  2.  c.  6.  p.  99.  the  Hist,  of  London,  p.  557.  styles  the  church 

church  is  called  tiie  parish  church  of  Saint  the  church  of  Saint  Ethelburg,  so  called 

EtheBwrge,  virgin :  but  a  table  of  benefac-  from  its  dedication  to  Ethelburga.  In  Ba^ 

tors  to  the  church  and  poor  of  the  parish  of  con*s  Uber  Reps,  p.  667»   the  name  is 

Saint  Ethelburga,  is  there  inserted.     In  Saint  Ethelburga. 
Stout's  Survey  by  Seymour,  Vol.  I.  p.  861. 
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If  a  Defendant 


Davies  and  Others,  Assignees  of  Shivers,  a  Bank- 
rupt, V.  Chippendale. 


.^  L  ,j        .^  I  T^HE  Defendant  in  this  case  having  been  holden  to  bail  under 

be  holden  to  bail      ■•,,  in  t  i  t  •*•  bl- 

under a  Judge*!  a  Judge  s  order  for  5000/.  and  upwards,  at  the  suit  of  iS«/- 

order,  a  material   ^^^^  jj^g  bankrupt ;  on  the  26th  of  September  last,  a  detainer  was 

fact  being  con-  r    '  j. 

ceaied  from  the    lodged  against  him  on  the  8th  of  November  following  ibr  1300/. 

at  the  suit  of  the  Assignees. 

On  a  former  day  in  this  term  a  rule  nisi  was  obtained  for  dis- 
charging the  Defendant  from  the  original  arrest  upon  ao  affi- 
davit, stating  that  a  settlement  of  accounts  had  taken  place  be- 
tween the  Bankrupt  and  the  Defendant,  and  that  the  former 
had  given  to  the  latter  a  receipt  in  full  of  all  demands :  and  be- 
cause this  circumstance  was  not  disclosed  to  the  learned  Judge 


from  a  detainer 
lodged  against 
him  by  a  third 
person  while  in 
custody  under 
the  Judge's 
•rder  (oj. 


Judges  which 
would  probably 
have  induced  him 
to  refuse  the  or- 
der, the  Court 
will  on  applicOp- 
tion  discharge 
the  Defendant, 
c\'en  though 
there  was  a  suffi- 
cient affidavit  of 

debt, independent  at  the  time  when  the  order  was  applied  for,  the  Court  made  the 
Bufuicy  wSl  not  '""^^  absolute  for  discharging  the  Defendant,  though  it  was  con- 
dischaige  him       tended  by  Bayley^  Serjt,  that  the  original  affidavit  of  debt  was 

sufficient,  independent  of  the  order,  and  that  lio  affidavit  to 
contradict  it  could  be  admitted,  for  which  the  case  of  Smith  v. 
Fraser^  1  BL  192.  was  cited. 

Afler  this,  Besty  Serjt.,  obtained  another  rule  nisi  for  dis- 
charging the  Defendant  from  the  detainer  at  the  suit  of  the  As- 
signees ;  and  on  this  day  contended,  that  as  the  order  upon 
which  the  original  arrest  was  made  had  been  discharged  by  the 
Court,  the  Defendant  never  was  legally  in  custody  under  that 
arrest,  and  that  consequently  the  detainer  which  was  lodged 
against  the  Defendant  while  in  such  illegal  custody  could  not  be 
supported.  He  cited  a  case  in  1  Sellouts  Pract,  p.  586.  in  the 
Appendix;  ed.  1792,  where  a  Defendant  having  been  arrested 
upon  process  which  had  expired  and  detained  by  a  continuance 
of  the  same  process,  was  discharged  by  the  Court  because  the 
original  arrest  was  illegal. 

The  Court  were  of  opinion  that  the  authority  cited  was  not 
applicable  to  the  case  of  a  Plaintiff  lodging  a  detainer  against 
a  Defendant  in  custody  at  the  suit  of  a  stranger ;  that  whatever 
might  be  the  case  with  respect  to  the  Plaintiff  who  made  the 
original  arrest,  it  would  occasion  extreme  inconvenience  if  a 
third  person  were  to  be  put  under  tlie  necessity  of  examiuing 
into  the  validity  of  the  custody  of  the  Defendant  before  he 
lodged  his  detainer;  that  the  assignees  of  a  bankrupt  were  to 
this  purpose  to  be  considered  as  strangers  to  the  original  arrest; 
and  that  independent  of  these  considerations  the  original  ar- 

(a)  S,  C\j)ost,S67. 

rest 
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rest  was  not  void  since  it  was  made  under  the  order  of  a  Judge,  1800. 

which  order  was  good  at  the  time  of  the  arrest,  though  the  

Court  for  particular  reasons  had  since  thought  proper  to  dis-  ^others*"** 

charge  it.  v. 

Rule  discharged.  CHirr«cD4LE. 


Singleton  and  Others,  Assignees  of  Howell,  v.         Nw,  uth. 

Butler. 

npHIS  was  an  action  for  money  had  and  received.  ^m^T'^'  **^ 

At  tlie  trial  before  Lord  Eldon,  Ch.  J.,  at  the  Guildhall  change  two  days 

sittings  after  last  Trinity  term  the  following  case  was  proved :  ^®^  ^%^ 

The  Defendant  having  drawn  a  biH  of  exchange  on  Howell  the  time  for  which 

bankrupt,  dated  the  1st  oi March  1796,  payable  to  his  own  or-  **?^"  JJJf J"*" 

der  three  months  after  date,  it  was  accepted  by  Howell^  and  in-  called  upon  the 

dorsed  by  the  Defendant  to  his  bankers.     On  the  2d  of  June,  fo^^^j^f^^  **?" 

which  was  two  days  before  the  bill  would  become  due  as  it  was  vatelythathe 

originally  drawn,  Howell  came  to  the  Defendant  and  told  him  *«».»n«oivent; 

,       '^  ,  .  .  the  indorser  m- 

that  in  consequence  of  several  houses  having  failed  he  had  lost  sisted  on  being 
large  sums  of  money,  and  his  bills  had  been  returned  upon  him;  5'*fh*^^n!"ffir^ 
and  he  informed  the  Defendant  as  his  friend  (but  informed  no  ing  at  Uie  fame 
other  person  thereof)  that  his  affairs  were  bad,  and  would  not  ^uilw^T^"* 
pay  above  lOs.  in  the  pound.     Upon  this  the  Defendant  said  creditors  for  so 
that  HcAcell  must  pay  his  bill,  and  that  if  he  would,  he  the  De-  ^^"J^^^JJj 
fendant  would  be  security  to  HowelTs  creditors  for  so  much  as  produce,  where- 
the  estate  sliould  produce  if  they  agreed  to  a  composition,  ^tor'midh. 
Howell  accordingly  paid  the  bill,  and  on  the  5th  of  June  became  and  four  days 
bankrupt.     It  also  appeared  that  the  date  of  the  bill  had  been  JwScru^^t 
altered  from  the  1st  to  the  2 1st  o(  Marchj  and  that  the  time  of  also  appeared 
payment  had  been  altered  from  three  months  after  date  to  two  bwndte^Maa 
months  afterdate.     There  was  no  evidence  however  to  shew  to  make  it  &u 
by.whom  this  alteration  was  made,  or  that  the  Defendant  had  tm»^Son,*St 
any  knowledge  of  it,  but  the  circumstances  of  the  case  rather  without  the  Do. 
afforded  a  presumption  that  he  did  not.     His  Lordship  ob-  ^Le/ilSSr" 
served  to  the  jury  that  this  was  a  bargain  for  a  fraudulent  pre-  that  this  was  luf- 
fercnce,  the  consideration  of  which  was  of  no  value ;   tliat  the  fnlSulenTpre- 
circumstance  of  the  bankrupt  having  called  upon  tlie  Defend-  ferencetodefeai 
ant  two  days  before  the  bill  became  due,  and  after  disclosing  thcSu^^^ 
his  situation  having  acceded  to  the  Defendant's  offer,  afforded 
strong  ground  for  them  to  infer  fraud,  and  that  the  inference 
of  fraud  as  far  as  related  to  the  bankrupt  was  rather  strength- 
ened by  the  alteration  which  had  taken  place  in  the  date  and 

(a)  S,  C,  3  E^t.  RejK  215.     And  see  HarUhom  v.  Stodtkn,  j>osi»  &S3.    Reed  v. 
Aj/ton,  HoU,  Nu  Pri.  603.     Graf  v.  Grcfuike,  1  Cowi/ift.  89. 

timo. 
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SiHOLRON  and 

Other! 

f. 

BUTLUU 


time  of  payment  of  the  bill.  The  jury  found  a  verdict  for  the 
Plaintiff  for  the  amount  of  the  money  received  by  the  De- 
fendant on  the  bill. 

Shephady  Serjt.,  now  moved  for  a  rule  calling  on  the  Plain- 
ti£&  to  shew  cause  why  there  should  not  be  a  new  trial,  contend- 
ing that  the  preference  given  to  the  Defendant  was  not  volun- 
tary, inasmuch  as  the  Defendant  had  insisted  on  having  the  bill 
paid,  and  that  it  was  not  necessary  there  should  be  any  threats 
of  legal  process  to  rebut  the  presumption  of  fraudulent  pre- 
ference. He  cited  Smith  v.  Payne^  6  T.  R.  152.  where  a  secu- 
rity given  to  a  creditor  by  a  debtor  at  the  mere  instance  of  the 
former,  but  without  any  threats  of  an  arrest,  was  held  valid, 
though  the  debtor  himself  informed  the  creditor  of  the  bad  si- 
tuation of  his  affairs. 

Lord  Eldon,  Ch.  J.,  having  stated  die  case  to  the  Court 
with  his  directions  thereupon,  declared  himself  of  the  same 
opinion  which  he  gave  at  the  trial,  and  distinguished  this  from 
the  case  of  Smith  v.  Payncj  because  there  the  creditor  came  to 
the  debtor,  and  the  security  was  taken  for  a  debt  actually  dae. 

Heathy  Rooke,  and  Chambre^  Js.,  concurring  with  His  Lord- 
ship, Shepha'd  took  nothing  by  his  motion. 


Nov,  11th. 


Morris  v.  Langdale. 


In  ft  dcckration  A  CTION  ou  the  case  for  defamation.  The  declaration  stated, 
pL''*^atJted  ^^  "  ^^^^  whereas  at  the  time  of  speaking  and  publishing  the 
that  he  was  a  Several  false,  scandalous,  and  malicious  words  hereinafter  mcn- 
'^^^'a'S  dT^^d  ^^^'^^^^  ^'^®  Plaintiff  was  and  for  a  long  time  to  wit  4-c.  before 
at  «ich  had  been  then  had  been  a  Jobber  or  dealer  in  the  public  Junds  or  securities 
mv^^n^^'  o/'Mw  kingdom  commonh/  called  the  stocks,  to  a  great  amount  or 
tract;  that  the  value ;  and  the  Plaintiff  had  been  for  all  that  time  as  such  job- 
Sthn^^audh  ^^^  ^^  dealer  in  the  said  funds  or  stocks  as  aforesaid  accustomed 
jobber  or  dealer,  lawfidly  to  contract^  and  had  from  time  to  time  la'wfuUy  contract- 
diSk;"  "lining  ^^  ^^''^  divers  persons  for  the  purchase  and  sale  of  divers  shares 
that  he  had  not  and  interests  in  the  said  stocks  or  funds,  to  be  delivered  and 
S!^B^^^t  transferred  as  well  immediately  as  at  future  days  from  the  times 
of  the  laid  stocks  of  making  such  contracts,  by  means  of  which  said  trafficking 

or  funds ;  in 

consequence  of  which  divers  persons  refused  to  fulfil  thdr  contracts  with  him  (spedfying  the  contncts), 
and  he  was  prevented  from  fulfilling  his  contracts  with  other  persons.  Held,  that  it  did  not  suflkiosUy 
appear  either  that  the  words  were  spoken  of  lawful  contracts,  or  that  the  Plaintiff  was  a  lawful  jotbcrcr 
dealer  in  tlie  funds;  and  that  the  declaration  was  therefore  bad.  Qu.  Whether  it  can  be  stated  as  a  spe- 
cial damage  that  divers  ^x^rsons  refused  to  ful61  their  contracts  with  the  Flainti^  since  he  miiHit  recover 
a  compensation  hy  action,  if  the  contracts  were  lawful 

and 
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nnd  exchanging  of  his  property  in  the  said  funds  or  stocks  and 
other  the  wars  and  means  aforesaid  he  the  said  Plaintiff  had 
acquired,  and  was  daily  from  time  to  time  acquiring  great  pro^ 
fits  and  emoluments  to  the  comfortable  support  of  himself  and 
his  fiimily,  and  to  the  great  increase  of  his  riches  at  ^c.     And 
whereas  the  said  Plaintiff  had  at  all  tinges  conducted  himself 
with  great  punctuality  and  fidelity  in  fulfilling  his  contracts  re- 
lating to  the  said  public  funds  or  stocks,  and  until  the  speaking 
and  publishing  of  the  said  false,  scandalous  and  maliciouswords^ 
hereinafter  mentioned,  never  had  been  insolvent  or  was  sus- 
pected of  insolvency,  or  of  not  fulfilling  or  of  not  being  able  to 
fulfil  his  contracts  and  engagements  as  such  jobber  or  dealer  in 
the  said  stocks  or  funds  or  otherwise,  to  wit  at  4*^.    Neverthe- 
less the  said  Defendant  well  knowing  the  premises  but  falsely 
and  maliciously  devising,  contriving,  and  intending  to  injure 
the  said  Plaintiff  in  his  good  name,  credit,  and  reputation,  and 
also  as  such  jobber  or  dealer  in  the  said  stocks  or  funds  as 
aforesaid,  and  to  bring  him  the  said  Plaintiff  into  great  scandal, 
disrepute,  and  mistrust  amongst  all  his  neighbours  and  other  the 
subjects  of  our  said  Sovereign  Lord  the  King,  to  whom  he  waa 
known  on,  &c.  at  &c.  in  a  certain  discourse  which  the  said  Plain- 
tiff then  there  had  at  a  certain  place  there  called  the  Stock  j&r- 
change^  the  same  being  a  place  where  brokers  and  jobbers  in 
the  said  stocks  or  funds  usually  meet  and  transact  their  busi- 
ness, with  one  Benjamin  Mason  of  and  concerning  the  said 
Jokn^  as  such  jobber  or  dealer  in  the  said  stocks  or  funds  as 
afbresiud,  falsely  and  maliciously  said,  spoke,  and  published 
to  the  said  Benjamin  Mason  in  his  presence,  and  hearing  of  and 
concerning  the  said  Plaintiff  as  such  jobber  or  dealer  in  the  said 
stocks  or  fiinds  as  aforesaid,  these  false,  scandalous,  and  ma- 
lidous  words  following  (that  is  to  say)  <<  He^  meaning  the 
Plaintiff,  <^  is  a  lame  duck''  (meaning  that  die  said  Plaintiff 
had  not  fulfilled  his  contracts  in  respect  of  the  said  stocks  or 
funds). 

There  was  anotlier  count  which  only  varied  from  the  above, 
by  stating  that  the  words  were  spoken  in  a  conversation  with 
divers  other  subjects  of  this  realm ;  and  that  the  words  were 
**  Morris  is  a  lame  duck"  {a). 

The  declaration  by  way  of  speda)  damage  then  averred  that 
certain  persons  (naming  them)  had  refused  to  fulfil  their  con- 
tracts with  the  Plaintiff  (specifying  the  contracts)  in  conse- 

(a)  The  third  and  sixth  counts  only  are  here  stated,  as  none  of.  the  others  came  in 
question  upon  tins  demurrer. 

quence 


1800. 
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1 800.        quence  of  the  words  spoken.    "  By  reason  whereof  the  Plaintiff 

had  not  only  lost  great  gains  which  he  would  otherwise  have  ac- 

MoRRis  quired  by  the  fulfilment  of  the  said  contracts,  but  had  also  been 
Langdale.  greatly  hindered  from  fulfilling  his  contracts  made  with  divers 
other  persons  in  respect  of  the  said  stocks  or  funds,  and  had  been 
greatly  embarrassed  in  his  said  employment,  and  had  been  (or  a 
long  time  to  wit,  Sfc.  prevented  from  following  the  saroe^  by  being 
in  consequence  of  the  said  words  publicly  reported,  announced, 
posted,  and  considered  at  the  said  Stock  Exchange  and  elsewhere 
as  a  person  unable  to  perform  his  contracts  in  regard  to  the  said 
stocks  or  funds,  so  that  very  many  persons  to  wit  (naming  them) 
and  others  not  only  refused  to  fulfil  their  contracts  in  regard  to 
the  said  stocks  or  funds  before  then  made  with  the  Plaintiff, 
but  also  to  have  any  farther  dealings  in  the  said  sCocks  or  funds 
with  him.  By  reason  whereof  the  Plaintiff  had  lost  great  sums 
of  money,  S^c.  and  had  been  put  to  great  expence,  4*^.  and  was 
much  injured  in  his  credit  and  employment,^'  4*^. 

To  these  counts  the  Defendant  pleaded  actionem  tunij  <<  be- 
cause the  said  Plaintiff  at  the  said  several  times  of  speaking  and 
publishing  the  several  supposed  words  in  these  counts  men- 
tioned had  not  fulfilled  his  contracts  in  respect  of  the  said  stocks 
or  funds.     And  this,  Sfc,     Wherefore,"  4r. 

The  Plaintiff  demurred  specially  to  the  above  plea,  **fbr  that 
the  said  Defendant  hath  not  shewn  or  disclosed  any  particular 
contract  or  contracts  of  the  said  Plaintiff  in  respect  of  the  said 
stocks  or  funds  which  the  said  Plaintiff  had  not  fulfilled  as  afore- 
said, nor  hath  the  said  Defendant  shewn  or  disclosed  what  such 
contracts  or  contract  were  or  was  or  with  whom  made  or  in  what 
manner  the  same  were  or  was  broken  by  the  said  Plaintiff,  and 
also  for  that  the  said  Defendant  hath  not  in  or  by  his  said  plea 
set  forth  any  day,  time  and  place  when  or  where  the  said  several 
facts  alleged  by  him  in  that  plea  against  the  said  Plaintiff  or  any 
of  them  happened,  and  also  for  that  the  said  Defendant  hath 
set  forth  the  charges  and  allegations  in  that  plea  contained  in  so 
general  and  uncertain  a  manner  that  the  said  Plaintiff  cannot 
know  what  particular  facts  the  said  Defendant  will  attempt  to 
establish  by  evidence  on  the  trial  of  this  cause,  in  support  of  the 
matters  alleged  in  the  same  plea;  and  therefore  the  said  Plain- 
tiff cannot  be  prepared  to  disprove  or  answer  the  same  or  safely 
take  issue  thereon,  and  for  that  the  said  plea  is  in  various  other 
respects  uncertain,  defective,  insufficient  and  informal.*' 

Shepherd,  Serjt.,  in  support  of  the  demurrer,  relied  on  tT.^ 
son  V.  Stuart^  1  T.  Rep.  74*8.  and  Neimum  v.  Beyley  cited  there- 
in 
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in  and  also  in  1  Williams's  Saunders^  241 .  in  notis^  and  observed        1 800. 

that  the  rule  laid  down  in  Underwood  \.  Parksy  2  Sir.  1200*       

that  the  truth  of  the  words  must  be  pleaded  was  expressly  said  ***"* 

to  be  rounded  in  this  principle,  that  ^^the  Plaintiff  might  come      LANooAUb 
prepared  to  defend  himself;"  which  principle  would  be  utterly 
defeated  if  the  truth  of  the  words  were  allowed  to  be  given  in 
evidence  under  a  plea  so  general  as  the  present. 

Claylotiy  Serjt,  conlrdy  observed,  that  if  the  Court  should  de- 
termine that  it  was  necessary  for  the  Defendant  to  allege  all  the 
circumstances  of  time  and  place,  and  the  particular  persons 
with  whom  the*contracts  broken  by  the  Plaintifis  were  made, 
it  would  introduce  extreme  prolixity  on  the  pleadings ;  but  he 
insisted  that  at  all  events  the  declaration  was  bad,  for  that  the 
trade  concerning  which  the  Plaintiff  complained  that  the  words 
were  spoken,  had  been  declared  illegal  by  the  7  Geo,  2.  c.  8.; 
the  title  of  which  act  is,  ^^  An  Act  to  prevent  tlie  infamous  prac- 
tice of  stock-jobbing,"  and  the  preamble  of  which  speaks  of 
the  same  trade  as  ^^  the  wicked  pernicious  and  destructive  prac- 
tice of  stock-jobbing ;"  tliat  although  it  might  be  true  that  a 
person  as  a  jobber  in  stocks  might  make  certain  contracts 
which  were  not  illegal,  yet  as  the  act  had  treated  stock-jobbing 
eo  nomine  as  illegal,  die  Plaintiff  was  bound  to  shew,  that  the 
words  in  question  were  spoken  of  such  contracts  as  were  legal 
and  might  have  been  enforced;  he  also  contended  that  the  inu" 
endo  in  the  declaration  which  stated  the  words  to  mean  "  that 
the  Plaintiff  had  not  fulfilled  his  contracts  in  respect  of  die  said 
stocks  or  funds,"  was  much  too  vague  and  general,  and  not 
wnrranteil  by  the  preceding  colloquium^  it  being  the  province  of 
an  inueiido  to  explain  only  and  not  to  enlarge.  •  Rex  v.  Greepe^ 
2SalL5l3. 

Shepherd  in  reply  argued,  that  it  was  clear  from  the  very  act 
of  parliament  which  had  been  cited,  that  all  jobbing  in  die  funds 
was  not  illegal,  since  certain  sorts  of  stock-jobbing  were  recog- 
nized by  the  Act  itself,  and  that  it  could  not  therefore  be  neces- 
sary for  the  Plaintiff  to  aver  that  the  trade  which  he  carried 
on  was  legal,  for  that  the  Court  would  not  presume  that  it  was 
otherwise ;  that  if  it  were  necessary  to  make  such  averment  in 
the  present  case  the  Plaintiff  had  done  it  by  stating  that  he  as 
such  jobber  had  been  accustomed  lawfully  to  contract ;  that  the 
inuendo  which  explained  the  words  must  also  necessarily  relate 
to  lawful  contracts,  since  the  very  word  "contract"  imports  le- 
gality; that  the  words  were  alleged  to  be  spoken  of  the  Plain- 
tiff as  such  jobber  or  dealer,  and  it  had  before  been  averred,  that 

as 
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1800*        as  such  jobber  or  dealer  he  was  accustomed  to  make  lawful 

contracts ;  and  that  with  respect  to  the  generality^of  the  words 

°*"*        "Am  contracts^*  as  the  object  of  an  inuendo  is  only  to  explain 
Lahohalb.     the  meaning  of  ambiguous  words,  and  not  to  introdnoe  any  spe- 
cific allegation,  if  the  meaning  of  the  words  to  be  explained  be 
general,  the  inuendo  must  be  general  also. 

Cur.  ado.  xmU, 

On  this  day  the  opinion  of  the  Coun  was  delivered  by 
Lord  Eldon,  Ch.  J.,  who,  after  stating  the  pleadings,  pro- 
ceeded as  follows : — In  support  of  tlie  demurrer  to  the  plea  it 
has  been  very  strongly  argued,  that  in  consequence  of  its  ge- 
nerality the  Plaintiff  must  proceed  to  trial  at  the  basard  of  being 
able  to  produce  evidence  applicable  to  every  contract  which  he 
ever  made.  The  objection  was  then  taken,  that  the  Plaintiff 
had  not  stated  a  sufficient  cause  of  action*  We  are  all  of  opi- 
nion, that  the  inuendo  <<  meaning  that  the  said  Plaintiff  was 
incapable  of  fulfilling  his  contracts  in  respect  of  the  said  stocks 
or  funds  "  does  not  necessarily  import  Uiat  he  was  ino^Ue 
of  fulfilling  his  legal  contracts,'  notwithstanding  the  argument 
that  the  word  ^^  contract "  ex  vi  termini  imports  l^ality.  The 
declaration  states,  that  the  Plaintiff  as  a  jobber  or  dealer  in 
the  public  funds  or  stocks,  had  been  accustomed  lawfiilly  to 
contract,  but  it  is  not  averred  what  kind  of  jobber  or  dealer 
he  was.  We  do  not  consider  a  jobber  or  dealer  in  the  funds 
as  a  known  trader  and  having  a  character  as  such.  My  Bro- 
ther Heath  has  indeed  removed  from  my  mind  the  impressioo 
which  it  had  at  first  received,  viz.  that  a  jobber  or  dealer  in 
the  funds  was  always  to  be  considered  as  a  culpable  person, 
by  shewing  the  necessity  of  such  persons  for  the  accommoda- 
tion of  the  market ;  yet  that  circumstance  will  not  obviate  the 
objection  that  all  the  acts  of  parliament  consider  stock-jobbers 
as  of  two  species,  viz.  that  which  is  called  the  infamous  practice 
of  stock-jobbing,  and  that  which  is  honest.  The  infamons  prac- 
tice is  that  in  which  a  man  enters  into  those  engagements  re- 
-  specting  the  public  funds  which  are  prohibited  by  the  act  of  par- 

liament. The  honest  practice  is  that  in  which  a  man  engages 
for  the  purchase  or  sale  of  stock  whereof  the  vendor  is  possessed 
at  the  time.  In  this  case  no  averment  has  been  introduced  dis- 
tinguishing of  which  species  the  Plaintiff  was.  It  is  true  that  he 
has  averred  that  as  such  jobber  or  dealer  he  was  accustomed 
lawfully  to  contract,  but  diis  amounts  to  no  more  than  saying 
that  he  had  entered  into  some  lawful  contracts,  and  mm  conM 

that 


IN   THE   FORTT-FIRST  YeaR  OF  GEORGE  IIL  S89 

that  he  may  not  as  sach  jobber  or  dealer  have  entered  into  some        1800* 
which  were  unlawful.   It  was  contended,  that  engagements  con-      — — 
trary  to  law  are  not  contracts.     I  answer,  that  in  the  language  ^"* 

of  the  act  of  Parliament  they  are  treated  as  contracts :  and  the      LAwoiuLt. 
act  points  out  the  distinction  between  contracts  which  are  law- 
ful and  contracts  which  are  unlawful.     Tiie  inuendo  therefore 
which  explains  the  words  ^*  lame  duck'*  to  mean  that  the  Plain- 
tiff  has  not  fulfilled  his  contracts,  may  apply  equally  to  lawful  or  ' 

unlawful  contracts ;  and  consequently  no  special  damage  can  be 
said  to  have  arisen  from  words  which  may  import  an  accusation 
that  the  Plaintiff  has  notdone  that  which  the  law  prohibits.  Ano* 
ther  doubt  has  arisen  in  the  mind  of  the  Court,  wbetherthe  spe* 
cial  damage  has  been  so  laid  as  to  support  the  action,  even  sup- 
)x>siDg  a  jobber  or  dealer  in  the  funds  to  be  a  known  trader.  A 
great  part  of  the  special  damage  consists  in  an  all^ation  that 
other  persons  did  not  perform  their  lawful  contracts  with  him. 
Now  if  the.Plaiiitiff  has  sustained  any  damage  in  consequence  o( 
the  refusal  of  any  persons  to  perform  their  lawful  contracts  with 
him,  it  is  damage  which  may  be  compensated  in  actions  brouglit 
bj  the  Plaintiff  against  those  persons ;  and  the'law  supposes  that 
in  Mich  actions  the  Plaintiff  would  receive  a  full  indemnity.  Per- 
haps indeed  thatpartof  thedeclaration  in  which  the  Plaintiff  coip^ 
plains,  that  he  httd  been  prevented  from  performing  his  contracts 
with  other  persons,  might  be  sufficient  to  support  the  action.  In- 
dependent however  of  this  latxeac  consideration  respecting  the 
ddSect  in  statiag  the  special  damage,  we  are  of  opinkm  that  the 
third  and. sixth  counts  of  the  declaration  are  bad. 
Zlii?  Couri  homtvet  gave  leave  Co.  amend* 


Doe  on  the  Defloisc  of  John  Planner  and  Catherinj;     ^^'  i^^- 

his  Wife  v^  Scupamore* 

fVVilS  was  ah  ejectment  to  recover  pc^ssesston  of  a  messuagf  Devise  toG.L. 
-*-  and  Junds  described  hi  thudedaratioii  which  ctmd  on  jt^&  hdr^Uwfor 
tried  at  the:  last  ^asstfces  for  Bedfordshire^  when  i  verdict  wap  He,  and  from 
found  for  the  Platntifis,  subject  toithe  opioio^  of  the  Court,  dsi  SLh  loV/?. 
a  case  in  substance  as  follows :  )^^^  *"^  T 

Tkmuu  Lane  on  the  9th  cK  March  1792,  by  his  will  duly  eliL^  SSiVur^and 
rented,  devised  as  follows :  **  I  give  and  devise  my  messuage  or  outlive  the  naid 

'  °  G,   L.  but  not 

oUierwise,  and  in  case  she  shall  die  in  the  life- time  of  the  said  G.  L,  then  to  G.  L,  his  heirs  and  assigns  for 
ever^-^Heid  that  the  devise  to  C.  B,  was  a  contiogetit  remainder  ;  and  barred  by  a  fine  levied  by  G.  X.  (a). 

(d)   Vide  Doe  v.  NowcOf  I  M.andS.  827,  8SS. 

VOL.  II.  u  tenement 
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tenement  and  farm  called  Buckingham-hallvf \ih  the  lands  and 
appurtenances  thereunto  belonging  and  all  other  my  real  estate 
whatsoever  situate  lying  and  being  in  the  parishes  of  Higham 
Gohiais  PulloxhiU  and  Barton  or  elsewhere  in  the  couDty  of 
Bedford  unto  and  to  the  use  of  my  brother  George  Leme  of  the 
city  o?  Canterbury  and  his  assigns  for  and  during  the  term  of  his 
natural  life  without  impeachment  of  waste,  and  from  and  imme- 
diately after  his  death  then  I  give  and  devise  the  same  nntoand 
to  the  use  of  my  amiable  friend  Catherine  Benger  (niece  to  Mrs. 
Mary  Shindler  of  Burgate  Street  Canterbury  and  who  at  this 
time  lives  with  me  and  sf^)erintends  the  management  of  my 
&mily)  her  heirs  and  assigns  for  ever  in  case  she  the  said  Cathe" 
rine  Benger  shall  survive  and  outlive  my  said  brother  but  not 
otherwise ;  and  in  case  the  said  Catherine  Benger  shall  die  in' 
the  life-time  of  my  said  brother  then  and  in  duch  case  I  give  and 
devise  my  said  messuage  farm  lands  and  real  estate  in  the  said 
county  of  Bedford  unto  and  to  the  use  of  my  brother  George 
Lane  his  heirs  and  assigns  for  ever.^    In  March  1798  the  said 
Thomas  Lane  died  without  having  altered  or  rev<dced  his  said 
will,  leaving  the  said  George  Lane^  his  brother,  and  heir  at  law, 
him  surviving,  who  thereupon  entered  on  the  estate  iso  devised, 
being  the  premises  in  question.    In  Trinity  term  1 793  the  said 
George  Lane  levied  a  fine  sur  conuzance  de  droit  come  ceo^  Sfc. 
with  proclamations  of  the  premises  in  question,  and  declared  the 
use  of  the  said  fine  to  himself  in  fee.     On  the  15th  Decewier 
1796  the  said  George  Lane^  by  his  will  duly  executed,  devised 
the  said  premises  to  Edward Scudamore  the  Defendant  in  fee ;  and 
in  November  1799  the  saiid  George  Lane  died  in  possession  of 
the  premises,  without  having  altered  or  revoked  his  said  will 
On  the  29th  May  1798  the  said  Catherine  Benger  made  an  ac- 
tual entry  upon  the  premises  in  question,  being  within  five  years 
after  the  levying  the  said  fine,  and  for  the  purpose  of  avoiding 
the  same.    Catherine  Better  afterwards  married  John  Fkamer^ 
and  on  the  17th  oKjammry  1800,  before  the  bringing  of  this 
ejectment,  the  said  John  and  Catherine  Planner^  the  lessors  of 
the  Plaintifi^,  made  an  actual  entry  on  the  said  premiaes. 

The  question  for  the  opinion  of  the  Court  was.  Whether 
the  lessors  of  the  Plaintiff  were  entitled  to  recover?  If  they 
were,  the  verdict  was  to  stand,  but  if  not,  a  verdict  to  be  en- 
tered for  the  Defendant. 

Williams  Serjt.  for  the  lessor  of  the  Plaintiff.  I  ccmtend  that 
the  fine  levied  by  George  Lane^  the  tenant  for  life,  did  not  bar 

the 
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the  estate  devised  to  Catherine  Baiger.    It  may  clearly  be  col- 
lected from  the  will,  that  it  was  the  intention  of  the  testator  to 
give  bis  estate  to  C  Benger  in  case  she  survived  his  brother ;  for 
it  is  not  to  be  supposed  that  in  limiting  an  estate  for  life  to  his 
brother,  he  could  have  intended  to  give  him  the  power  of  de- 
feating the  immediate  devise  over  to  C,  Benger.  If  therefore  this 
intention  be  clear  the  Court  will  give  it  effect,  provided  that  can 
be  done  without  militating  against  any  known  rule  of  law.  Now 
this  intent  may  be  effectuated  either  by  considering  the  devise 
to  C.  Benger  as  a  vested  remainder  subject  to  be  devested  upon  a 
condition  subsequent ;  or  by  considering  it  as  an  executory  de* 
vise.  lst,The  words, '^Incase  she  the  said  CB^ng^^  shall  survive 
and  out-live  my  said  brother  but  not  otherwise,''  may  be  con- 
sidered as  a  condition  subsequent     In  Sir  John  Robinson  v. 
Conyns^  Cos.  temp.  TaU>.l6^.  R.  Sheffield  devised  his  lands  to  the 
use  of  Defendant  and  his  heirs  in  trust  for  payment  of  his  debts, 
and  afterwards  in  trust  for  his  grand-daughter  Mary  (the  Plain- 
tiff's late  wife)  and  the  heirs  of  her  body,  remainder  to  the  De- 
fendant and  his  right  heirs,  upon  condition  that  he  should  marry 
the  testator's  grand-daughter.    The  grand-daughter  refused  to 
marry  the  defendant,  and  having  married  the  Plaintiff  joined 
with  her  husband  in  suffering  a  recovery  of  the  premises.  Lord 
Chancellor  Talbot  observed  that  one  question  was,  Whether 
the  condition  annexed  to  the  Defendant's  remainder  was  a  con- 
dition precedent  or  subsequent?  and  as  to  that  he  was  inclined 
to  think  it  a  condition  subsequent;  saying  '<  there  are  no  tech- 
nical words  to  distinguish  conditions  precedent  and  subsequent ; 
but  the  same  words  may  indifferendy  make  either,  according  to 
the  intent  of  the  person  who  creates  it«"     The  reasoning  of 
Lord  Talbot  applies  strongly  to  this  case,  and  he  collected  the 
intent  of  the  testator  from  the  whole  will.     Here  the  intent  of 
the  testator  to  make  the  dbndition  a  condition  subsequent  very 
plmnly  appears.   The  limitation  to  C.  Benger  is  immediate ;  and 
then  follow  the  words  by  which  the  condition  is  created.  Lord 
Cb.J.WillesinAcherleyv.  Vernon^  WY/to  156. observes,  "I know 
of  no  words  that  either  in  a  will  or  deed  necessarily  make  a  condi- 
tion precedent :  but  the  same  words  will  either  make  a  condition 
precedent  or  subsequent  according  to  the  nature  of  the  thing  and 
the  intent  of  the  parties."  Provided  the  intent  be  clear,  the  case  of 
Edwards  v.  Hammond,  3  Lev.  132.  may  be  cited  to  shew  that  a 
devise  like  the  present  may  be  construed  to  bea  vestedremainder^ 
subject  to  be  devested  by  a  condition  subsequent.  In  that  case  a 
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copyholder  surrendered  to  the  use  of  himself  for  life,  andafter* 
wards  to  the  use  of  his  eldest  son  and  his  heirs^  if  he  should  lire 
to  the  age  of  twenty-one  years,  provided  and  on  condition  that 
if  he  should  die  before  twenty-one,  that  then  it  shodld  remain  to 
the  surrenderor  and  his  heirs ;  and  the  Court  held  that  it  was  an 
immediate  surrender  to  the  eldest  son,  subject  to  be  defeated  by 
condition  subsequent,  if  he  did  not  attain  twehty-ofie  ;  and  com- 
pared the  case  to  Springe  v.  Ctesar^  Sir  W.  Jones  S89.  1  RaL 
Ab.  ^15,  pL  19.  where  a  fine  Mras  levied  to  the  use  of  A.  and  his 
heirs,  if  B.  did  not  pay  him  10^.  on  the  10th  of  September^  and 
i?B.  did  pay  it,  to  the  use  of  ^.  for  life,  remainder  tb  J3.  and  his 
heirs,  and  it  was  held  that  an  estate  in  fee  rested  immediateiy 
in  A,  subject  to  be  devested  by  the  payment  afterwards.  The 
Words  ^<  and  not  otherwise"  added  at  the  end  of  the  derise  to 
C,  BengeTf  can  scarcely  be  supposed  to  alter  the  nature  of  the 
condition,  since  they  import  nothing  more  than  what  inigfat 
have  been  implied  without  them.  It  may  be  said  that  if  this 
doctrine  be  well  founded  it  would  have  equally  applied  to  the 
case  ofPlunket  v.  Holmes j  I  Lev.  11.  Sir  7;  Ray.  «8.  S.  C.  (a) 
where  the  devise  was  to  Tkonms  the  eldest  son  ibr  life,  and  if  he 
died  without  issue  living  at  the  time  of  his  death,  to  I^eonard 
anotiier  son  and  his  heirs,  but  \f  Thomas  had  issue  living  at  bis 
death  that  then  the  fee  should  remain  to  the  right  heirs  of  Th^ 
mas  for  ever.  But  it  inay  be  observed  that  the  condition  upon 
which  the  estate  to  Leonard  depended  preceded  the  limitation 
of  that  estate,  which  estate  could  not  be  intended  to  vest  until 
the  death  of  Thomas  without  issue,  whereas  in  the  present  case 
an  immediate  estate  is  limited  in  terms  to  C.Benger^  which  estate 
is  made  by  subsequent  words  to  depend  on  a  contingency  thnt 
might  well  happen  after  the  vesting  of  the  estate.  2dly,  Suppos- 
ing that  this  devise  is  not  to  be  considered  as  a  rested  remainder 
with  a  condition  subsequent,  I  contend  that  it  may  be  construed 
to  be  an  executory  devise.  G.  Lane  the  tenant  for  life,  with  the 
ultimate  reversion  in  fee,  was  the  heir  at  law  of  the  devisor.  The 
devise  therefore  is  to  be  considered  in  the  same  light  as  if  the 
devisor  had  said,  '^  If  6.  Lane  my  heir  at  law  shall  die  in  the 
life  of  C  Bengery  then  I  give  an  estate  to  C  Benger  in  fee" ; 
which  would  unquestionably  hare  created  an  exiscdtory  derise 
in  fee  to  C  Benger.  It  was  a  rule  of  law  long  before  the  case 
of  Plunket  v.  Holmes^  that  a  devise  to  the  heir  At  law  is  void. 
Counden  r.  CJerkey  Hob.  SO.  indeed  it  was  so  held  at  common  law ; 


(a)  1  Si(L  47.  S.  C.    1  Xeb,  89,  1 19.  S.  C 
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for  Lord  Bacon  says,  <^  Claumlu  vel  dispositio  imUilis  are  said 
when  tlic  act  or  the  words  do  work  or  express  no  more  tlian  tlie 
law  by  intendment  would  have  supplied;  and  therefore  the  dou- 
bling or  iterating  of  that  and  no  more  which  the  conceit  of  the 
law  doth  in  a  sort  prevent  and  pre-occupate  is  reputed  nuga- 
tion."  Bacon^s  Maxims  of  the  LaWj  Reg.  21.  And  the  rule 
has  been  held  equally  to  apply  to  a  devise  of  a/eversion  as  of  an 
estate  in  possession.  Thus  wliere  a  man  devised  land  to  his  wife 
for  life,  remainder  to  J.  S.  his  next  heir  in  fee,  it^as  held  that 
the  heir  should  be  in  of  the  reversion  by  descent,  and  not  of  the 
remainder  by  devise.  Preston  v.  Holmes^  1  Rol.  Abr.  626.  (I) 
pi,  2,  Suppose  in  this  case  that  C  Berber  had  died  in  the  lifer 
time  of  G.  Laney  and  the  latter  had  been  sued  on  the  bond  of  his 
ancestor,  is  it  possible  to  contend  that  he  could  have  pleaded  ri^n^ 
per  descent  ?  It  is  true  that  in  this  case  there  is  a  devise  to  G.  Lane 
for  life :  but  since  the  estate  so  devised  is  nothing  more  than 
G.  Ijme  would  have  taken  had  no  devise  to  him  been  made,  the 
devise  to  him  mast  be  considered  in  law  as  void  altogether;  and 
the  devise  to  C.  Benger  n^ust  be  considered  as  if  the  preceding 
limitation  to  G.  Lane  were  struck  out  of  the  will.  In  this  view 
of  the  case  the  devise  to  C.  Benger  would  stand  as  a  devise  to  her 
in  fee  in  case  she  survived  the  testator's  heir  at  law,  which  would 
be  a  clear  executory  devise.  Wiiere  A.  devised  to  his  eldest  sou 
in  fee,  upon  condition  that  if  he  paid  not  20/.  to  the  second  son 
and  daughter,  the  land  should  be  to  the  second  son  and  daugh- 
ter and  their  heirs,  it  was  resolved  that  '*  the  first  devise  to  the 
eldest  son  and  his  heirs,  being  no  more  than  the  law  gives,  is  void^ 
and  it  is  but  a  future  devise  to  the  second  son  and  daughter  upon 
the  eldest  son's  default  of  payment:  and  the  case  is  no  other  but 
as  if  one  had  devised  that  if  his  eldest  son  did  not  pay  all  lega- 
cies that  his  lands  should  be  to  the  legatees."  Haynssoorth  v. 
Pretty^  Civ.  Eliz.  833. 919.  It  is  further  established  by  the  cases 
of  Kent  V.  Harpoole^  \  Vent.  806.  PcOexfeUy  92.  S.  C.  Sir 
T.  Jonesy  76.  S*  C.  (a)  exA  Hooker  v.  Hooker^  Cos.  temp.  Hard- 
mcke^  IS.  that  if  the  ultimate  reversion  in  fee  comes  upon  the 
tenant  for  life,  the  life  estate  is  merged,  and  an  estate  in  fee  is 
immediately  executed  in  him;  the  consequence  of  which  is  that 
all  contingent  remainders  depending  on  the  estate  for  life  are 
barred.  Now  as  the  reversion  in  fee  was  devised  to  G.  Lane  i|s 
well  as  an  estate  for  life,  an  estate  in  fee  was  executed  in  him  im«- 
mediately  on  the  death  of  the  devisor;  and  it  is  clear  that  if  Q. 
Lane  took  a  fee  immediately  on  the  death  of  the  devisor,  the 

(a)  8  KA.  600.  781.  &  C. 
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devise  to  C  Berber  must  have  been  an  executory  devise.  Ifl 
both  the  last-mentioned  cases  Lewis  Bmiei  case,  1 1  Co.  79. 
was  cited  to  shew  that  the  life-estate  and  the  reversion  in  fee 
though  united  to  certain  purposes,  might  open  upon  the  happen- 
ing of  the  contingency,  so  as  to  let  in  the  remainder;  but  the 
Court  was  of  a  contrary  opinion ;  and  indeed  the  doctrine  in 
Lewis  Bended  case  is  not  very  intelli^ble.  In  the  case  of  Phu- 
ket V.  Holme^hetore  referred  to,  it  is  true  the  devise  to  Leonard 
was  construed  to  be  a  contingent  remainder :  as  to  which  it 
must  be  observed,  that  this  case  stands  alone  opposed  to  all 
the  above  principles  and  authorities,  and  seems  to  have  pro- 
ceeded on  the  doctrine  in  Lewis  Bowles^  case  i  and  it  may  be 
added  that  the  decision  of  Plunket  v.  Holmes  has  been  much 
doubted  by  very  great  lawyers. 

Bayley^  Serjt.,  contra^  was  stopped  by  the  Court. 

Lord  Eldon,  Ch.  J.  There  can  be  no  doubt  that  if  thb  be 
a  contingent  remainder  it  will  have  been  destroyed  by  tbe  ope- 
ration of  the  fine,  but  if  it  be  a  vested  remainder  or  an  execu- 
tory devise  no  such  effect  will  have  taken  place.  In  my  opi- 
nion the  devise  of  the  fee  to  C  Benger  is  contingent,  and  the 
devise  of  the  fee  to  6.  Larie  is  contingent  also.  This  is  not 
like  the  cases  last  cited  by  my  Brother  Williams^  particuIaHj 
of  Hooker  v.  Hooker ;  there  the  estate  being  limited  to  JL  for 
life,  and  after  his  death  to  B.  the  heir  at  law  of  ^.  for  life^  and 
then  without  any  estate  to  preserve  contingent  remainders  to  the 
first  and  other  sons  of  B.  in  tail,  reversion  to  ^.  in  fee.  A,  died, 
in  consequence  of  which  the  reversion  in  fee,  which  was  parcel 
of  the  inheritance,  descended  on  B,  and  the  question  was, 
Whether  his  life  estate  was  thereby  merged?  The  Court  there 
lield  that  it  was  merged,  and  that  the  contingent  remainders 
never  came  into  existence,  the  particular  estate  on  which  they 
depended  having  determined  before  the  contingency  bad  taken 
place.  If  I  understand  the  reasoning  on  which  the  case  of 
Plunket  v.  Holmes  ptoceeds,  it  is  this,  that  a  particular  estate 
was  there  given  to  the  heir  at  law,  which  was  an  estate  of  firee^ 
hold  and  not  an  estate  in  fee ;  and  then  an  estate  in  fee  was 
given  upon  a  contingency  to  the  second  son  if  it  happened  oue 
way,  and  to  the  heir  at  law  if  it  happened  the  other,  which  was 
a  contingency  applying  to  two  separate  devises.  That  there- 
ibre  was  not  like  the  case  where  the  heir  at  law  takes  an  estate 
in  fee  by  express  devise  or  by  executory  devise  inferred  firom  a 
condition  of  which  no  one  but  himself  can  take  advantage.  In 
deterniinhig  what  was  the  intent  of  thb  testator  we  are  not  to 

take 
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take  intooonsideration  that  G.Lane  the  heir  at  law  had  an  estate 
indepeudent  of  the  eflect  of  the  will.  The  fee  devised  to  C.  Ben* 
ger^  and  that  devised  to  G.  Lane^  being  both  contingent,  there 
was  an  estate  somewhere  not  depending  on  a  contingency;  and 
that  estate  was  in  G.  Lane  as  heir  at  law.    In  the  case  of  Finn* 
ket  V.  Holmes  the  Court  would  not  hold  that  the  estate  for  life 
limited  to  the  heir  at  law  was  merged  by  the  subsequent  limita* 
tion  to  him  of  a  contingent  remainder  in  fee;  for  that  remainder 
was  not  executed.    They  held  therefore  that  the  eldest  son 
took  an  estate  for  life;  which  estate  for  life  being  sufficient  to 
support  the  remainder  in  fee  to  Uie  second  son,  and  also  the  re* 
mainder  in  fee  to  the  eldest  son  as  contingent  remainders,  they 
.determined  that  these  limitations  should  be  supported  as  contin- 
gent remainders.    The  estate  for  life  by  which  these  contingent 
remainders  were  supported  having  been  destroyed  by  the  reco- 
very before  the  contingency  had  taken  effect,  the  contingent  re- 
mainders were  destroyed  also;  and  the  heir  at  law  came  in  by 
▼irtue  of  that  reversion  which  descended  to  him  independent  of 
the  will.     With  respect  to  the  cases  which  have  been  cited  re- 
lative to  conditions,  I  take  it  to  be  fully  settled  that  a  condition 
18  to  be  construed  to  be  precedent  or  subsequent  as  the  intent  (^ 
the  testator  may  require.  But  there  is  a  wide  diflference  between 
those  cases  in  which  this  rule  of  law  is  to  be  applied  to  condi- 
tions, and  those  in  whicli  we  find  a  limitation  preceded  by  an 
estate  of  freehold  sufficient  to  support  it  as  a  contingent  remain- 
der. Lord  Keryon  has  laid  it  down,  that  where  a  limitation  may 
be  construed  asacontingentremainder,  it  shall  not  be  considei^ed 
as  an  executory  devise  {a):  and  that  on  principles  of  policy  the 
Court  is  rather  to  suppose  that  the  testator  intended  to  give  a 
contingent  estate,  than  an  estate  upon  condition.  With  respect 
to  the  case  before  Lord  Talbot  it  is  not  applicable  to  this,  for  as 
the  first  estate  was  an  equ  itable  estate  tail  in  possession,  a  r^overy 
suffered  would  have  barred  all  remainders  whatever,  and  conse- 
quently all  argument  respecting  the  policy  of  construing  the  sub^ 
sequent  limitation  to  be  a  vested  remainder  on  condition,  a  con- 
tingent remainder,  or  an  executory  devise  was  excluded.  It  was 
argued  that  the  second  estate  was  a  legal  estate,  and  consequently 
not  barrable  by  a  recovery  of  the  equitable  estate,  but  his  Lord- 
ship only  determined  them  both  to  be  equitable  estates,  and  the 
latter  to  be  as  well  bound  by  the  recovery  as  the  former.     In 
Edwards  v.  Hammond,  it  was  matter  of  neces^ry  implication 

(a)  See  Doe.  d.  Mussel  v.  Mordant  S  T,  R,  765.-^See  also  Pureufy  v.  Rogers 
2  Sound,  388^— And  Ives  v.  Legge^  S  7.  R.  i89.  in  notis, 

that 
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1800.        that  the  estate  should  vest  in  the  eldest  son  during  hU«mfiincf ; 

for  whatever  might  be  the  construction  of  the  prior  words,  it  was 

^Mm  clearly  expressed  that  unless  the  son  died  before  twenty-oee  tbe 
aftd  Wife  estates  shoukfnot  remain  to  tlie  surrenderor*  So  in  Haa^npsartk 
V.  Pretty^  the  proviso  to  pay  legacies  was  necessarily  boUen  to 
create  an  executory  devise  to  the  legatees  on  &ilure  of  pajrmeiH, 
because  if  it  had  not  been  so,  nobody  but  tbte  eldest  son  could 
have  taken  advantage  of  the  breach  of  the  condilion.  I  am  not 
sure  whether  there  is  not  a  das$  of  cases  which  deodes  that 
where  an  estate  is  given  to  a  man  for  life,  and  from  and  after 
his  death  to  another  for  life  in  case  he  navivesy  the  latter  is  not 
a  contingent  but  a  vested  remainder:  for  being  an  estate  lor  life 
the  enjoyment  of  that  estate  must  necessarily  depend  upon  die 
second  devisee  surviving  the  first,  and  therefore  tbe  words  '^in 
case  he  survives"  being  in  such  case  necessarily  indoded  in  (he 
preceding  words  '^  from  and  after  his  death,"  they  shdH  not 
convert  a  vested  into  a  contingent  remainder  (a).  But  helje  the 
second  estate  is  given  in  fee,  and  it  is  therefore  impo9si1S)e  to 
argue  from  the  duration  of  the  estate;  tl)at  in  the  present  cue 
the  words  ^^  in  case  she  the  said  C.  Benget*  shaU  survive  imd  out- 
live my  said  brother"  are  necessarily  included  in  the  piecediog 
Djrords  ^^  from  and  immediately  after  his  death."  With 
to  the  arguments  which  have  been  used  to  shew  that  the  lii 
tion  to  C  Benger  is  an  executory  devise,  I  take  this  distinctioa 
to  be  clearly  settled,  that  where  a  fee  is  given  to  the  first  take^ 
and  afterwards  an  estate  in  fee  is  limited  to  some  other  person, 
the  Court  will  construe  the  latter  to  be  an  executory  devise,  pro- 
vided it  be  limited  to  take  effect  within  the  time  prescribed  by 
the  rules  of  law :  but  where  a  freehold  only  is  given  to  the  first 
taker  and  afterwards  a  fee  is  limited  upon  a  contingency,  thesnb- 
sequent  devise  is  in  the  nature  of  a  i*emainder,  and  bel^g  capa- 
ble of  being  supported  by  the  precedent  freehold  dstate  as  a  con- 
tingent remainder,  it  shall  not  be  deemed  an  executory  devise. 
The  argument  of  my  Brother  WiUiamSy  if  admitted,  would  over- 
throw the  practice  of  every  day.  For  if  an  estate  be  devised  to 
the  eldest  son  for  life,  remainder  tonhe  first  and  other  sons  of 
such  son  in  tail,  without  the  interposition  of  trustees  to  support 
contingent  remainders,  remainder  to  the  heirsof  such  ddest  son; 
it  is  clear  that  such  eldest  son,  though  he  be  heir  at  law,  takes 
an  estate  for  his  life,  and  if  by  fine  or  any  other  act  he  destroys 
such  life  estate,  the  limitations  to  Ills  first  and  other  sons  w^ 
never  take  effect.  The  result  of  the  case  is  this;  the  testator  gives 

(a)  See  Webb  v.  Hearingf  Cro,  Joe,  415.  also  Feames  Contingent  Rcm(fimikrt,jf  tl6'> 

an 
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an  estate  for  life  to  his  brother,  and  if  C.  jBe»g^  survives  hij 
brother  he  gives  her  an  estate  in  fee ;  but  on  the  contraiy,  if 
C  Benger  does  not  survive  bb  brothei:  he  gives  his  brother  an 
estate  in  fee.  The  brother  being  tenant  for  life,  destroys  bis 
life  estate  before  the  contingency  of  survivorship  has  taken 
place;  consequently  the  remainders  depending  thereon  are 
destroyed,  and  the  brother  comes  in  as  heir  at  law. 

Heath,  J.  I  am  of  the  same  opinion.     Two  questions  have  i 
been  made  in  this  case;  first.  Whether  the  conditio^  be  prece- 
dent or  subsequent?  Secondly,  Whether  the  devise  to  C.  Benger 
be  a  contingent  remainder  or  executory  devise?    It  has  been 
truly  said,  that  there  are  no  technical  words  by  which  a  condi- 
tion precedent  is  distinguishable  from  a  condition  subsequent; 
but  that  each  case  is  to  receive  its  own  peculiar  construction 
according  to  the  intent  of  the  devisor.  The  question  always  is. 
Whether  the  thing  is  to  happen  before  or  after  the  estate  is  to 
vest?     If  before,  the  condition  is  precedent;   if  after,  it  is 
subsequent.    In  this  case  it  is  clear  that  the  event  is  to  happen 
before  the  estate  can  vest :  for  the  brother  is  to  die  before  C. 
Benger  can  be  entitled  to  the  estate,  the  words  being  ^^  in  case 
the  said  C.  Befiger  shall  survive  and  outlive  my  said  brother, 
and  not  otherwbe."     In  all  the  cases  which  have  been  dted  to 
prove  this  a  condition  subsequent,  the  intent  of  the  testator 
has  been  clear  that  the  (state  should  vest  immediately  in  pos- 
session.    Such  was  the  case  before  Lord  Talbot^  and  such 
was  the  case  oi  Edwards  v.  Hammond.    This  case  therefore  is 
distinguishable  from  the  cases  cited,  since  in  those  cases  the 
estate  was  not  intended  to  vest  in  possession  immediately.     As 
to  the  second  question,  it  has  been  decided  so  long  ago  that  it 
will  not  admit  of  discussion.    The  case  is  not  distinguishable 
from  Plunket  v.  Holmes.    Where  a  freehold  is  limited  to  the 
first  taker  and  afterwards  a  fee  is  given  on  a  condition,  if  it 
may  take  effect  as  a  contingent  remainder  it  shall  do  so ;  and 
it  is  not  material  that  a  fee  might  have  descended  to  the  first 
taker  independent  of  the  will. 

RooKE,  J.  I  am  of  opinion  that  this  is  a  contingent  remain- 
der, and  I  found  that  opinion  on  the  case  of  Plunket  v.  Holmes. 
It  was  the  mtent  of  the  testator  that  6.  Lane  should  take  for 
life,  and  that  after  his  deceas^  C.  Better  should  take  an  estate 
in  fee  if  she  survived  him,  but  if  she  did  not  survive  him  that 
G.  Lane^  who  was  the  heir  at  law,  should  take  an  estate  in 
fee.     Here  therefore  there  was  a  particular  estate  for  life,^ 

which 
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1800.        which  was  sufficient  to  support  the  devise  over  as  a  oontiiigent 
remainder:  and  it  is  a  settled  rule  of  law  that  where  the  Court 


PiLAinnA       ^^^  construe  a  devise  to  be  a  contingent  remainder,  they  will 
tnd  Wile       never  construe  it  to  be  an  executory  devise, 
g^j^g^^^         Chambre,  J.  I  am  of  the  same  opinion.     The  case  is  per- 
fectly clear  both  on  reason  and  authorities. 

Judgment  for  the  Defi^dant 


jvbv.  i8Uu  Garnham,  Exccutrlx,  V.  Hammond. 

Ift  Plttntiff  rpHE '  PlaiutifiP  having  held  die  Defendant  to  bail  upon  an 
^^dimt*to  *  affidavit,  which  stated  that  the  Defendant  was  indebted  to 

btii  upon  an  the  Plaindffin  his  character  of  executor,  "  as  appeared  by  the 
SJJ^^te^  testator's  books  f  a  rule  was  obtained  calling  on  the  Plainuff 
due,  **u  apprtrs  to  shew  cause  why  the  Defendant  should  not  be  dischariredon 

by  the  testator's         ^     •  - 

books,"  but        entermg  a  common  appearance. 

omitangtoadd,  Cockellf  Serjt.,  now  shewed  cause,  and  urged  that  although 
deponent  be-  ^  ^^  affidavit  which  had  been  made  must  be  considered  as  insuf- 
lieres  to  be  ficient  in  its  present  form,  for  want  of  the  words  **  and  which 
of  c!p.  wiU  "  ^c  deponent  believes  to  be  truej"(i)  yet  that,  consistendj 
dlow  the  Plain-  with  the  practice  of  this  Court,  a  supplemental  affidavit  might 
his  belief  in  a  ^  allowed  in  order  to  remove  this  objection;  and  cited  Roche 
supplemental       y.  Carej/j  2  Bl.  850.  as  precisely  in  point  (c). 

jj^^^j  Serjt.,  on  the  other  side  insisted  that  a  supplemental 
affidavit  could  never  be  allowed  except  for  the  purpose  of  ex- 
plaining an  ambiguity  in  the  original  affidavit  for  the  satisfac- 
tion of  the  Court:  and  referred  to  Green  v.  RedshaWy  aniCy 
vol.  I.  p.  227.  where  Eyrej  Ch.  J.,  said,  "  If  it  were  ^owed 
in  this  case,  it  would  be  making  that  right  which  was  wrong  at 
the  time  when  it  was  done,  and  would  be  in  the  nature  of  an 
amendment"  (d) 

Tie 

(a)  And   see   Mann   v.  Sheriff  jmsU  non  accfjitance ;  and  the  Court  bdd  thst 

355.  ttie  defect  might  be  r^ne^ed  fay  a  s«n^ 

(6)  See   Barday   v.   Hunt,   4  Burr,  mental  affidavit. 
199S.     ShMm  v.  Baker,  1  T.  R.  SS,         (d)  la  Rechr.  Grontman,  2  Wa$.92i. 

and  Swai/w  v.  Grammond,  4  T,  R,  176.  C,  B.  where  tlie  Plaintifi^s  affidavit  bad 

(c)  See  also  Hobson  v.  Cami)bdlj  I  H,  sUted  that  the  Defendant  ••  in  justly  in- 
Bl,  245.  where  the  PlaintifT  after  stating  debted,*'  instead  of  **  is  Justly  indebfed,** 
in  his  affidavit  to  hold  to  bail,  a  bond  of  and  a  supplemental  affidavit  was  produce^ 
the  Defendant  conditioned  for  payment  of  the  point  was  much  debated,  Loid  Ch.  J. 
bills  which  should  be  returned  from  India  Pratt  and  Bathurst,  J.,  at  first  incfizai^ 
protested  for  non  payment,  alleged  that  to  allow  it,  but  C&oe  and  Goutd,  Js.,  op- 
certain  bills  were  returned  protested  for  posing  it,  because  as  the  first  was  no  ozth 

St 
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The  Court  gave  leave  to  the  Plaintiff  to  file  a  supplemental        1800. 
affidavit.  ' 

OAmUHAll, 

at  an,  it  could  not  be  made  good  bj  any  "  bad  nerer  gone  to  far  as  toadmit  a  aa^        Bxecutrii^ 

•upplemental  affidavit.      Afterward*  the  plemental  affidavit,  vrbere  the  first  amount-  0. 

case  being  argued  a  second  time,  the  sup-  ed  to  no  oath  at  all,  but  had  only  sup-        HAXMomii. 

plemental  affidavit  was  refused,  Lord  Cb.  plied  small  defects  in  affidavits  which  had 

J.  PraU  adopting  the  opinion  of  CUoe  and  not  been  quite  fiill  enough."    Baikuni, 

C<tuUU  Jsn  and  saying  that  the  Court  J^  retained  his  former  opinion. 


Hosier  t;.  Searle.  Nmf.  istL 

T\EBT  on  bond.  Debt  on  bond 

-■^     The  Defendant  prayed  tn/er  on  the  bond,  which  appear-  S^rS!!^ 

ed  to  be  a  joint  and  several  bond  of  22.  Gildery  the  Defendant,  by  it.  G.  of  aU 

and  one  Robert  Kentj  the  condition  of  which  was,  "  that  if  the  ^n^^put^ea^ 

above  bounden  22.  Gilder  his  executors,  administrators  and  tioned  in  a  ccr- 

assigns  do  and  shall  well  and  truly  pay,  observe,  perform,  fulfil  ^eviog  erm 

and  keep  the  rent  and  all  and  singular  the  payments,  cove*  date  with  the 

Hants,  articles,  clauses  and  agreements  whatsoever  which  on  o^rened  to^be 

the  part  and  behalf  of  the  said  22.  Crilder  his  executors,  admi-  made  between 

•  I  1  1  •  1      1  J  the  Flaintiffaiid 

nistrators  or  assigns  are  and  ought  to  be  paid,  observed,  per-  the  said  it.  6w 

formed,  fulfilled  and  kept  comprised  or  mentioned  in  a  cer-  ^^  that  befiBiw 

tain  indenture,  bearing  even  date  with  the  said  obligation,  of  the  bond  it 

made  or  expressed  to  be  made  between  J,  Hosier^  J*  Carter^  a*pS^*^ 

&c.  thirteen  of  the  trustees  appointed  to  put  in  execution  an  ^louU  grant  to 

act  of  parliament  made,  4"^.  and  entitled,  4^.  of  the  one  part,  ^^' » ^^ 

and  the  said  IL  Gilder  of  the  other  part,  in  all  things  accord-  covenants,  and 

ing  to  the  true  intent  and  meaning  of  the  same ;  then  the  above  *•»•*  tiie  Defend- 

written  obligation  shalt  be  void,  otherwise  the  same  shall  re*  into  m  bond  as 

main  in  full  force."     He  then  pleaded,  first,  rum  est  factum  ,•  ^^{^^^ 

secondly,  ^<  that  before  the  making  of  the  said  writing  obli-  those  covenanu; 

gatory  in  the  said  declaration  mentioned,  to  wit,  on  the  day  ^^  ^^^*^|?" 

of  the  date  of  the  said  writing  obligatory  at,  8^c.  it  was  agreed  ingiy  enter  into 

by  and  between  the  said  Plaintiff*  as  one  of  the  trustees  for  ^.i®*?*  **^ 

"^     .        ,  .  wnicn  the  action 

putting  in  execution  the  said  several  acts  of  parliament  in  the  was  brought, 
said  condition  of  the  said  writinir  obli&ratory  mentioned,  and  ^^  **»«  "»- 

"  "         •'  denture  men- 

the  said  Robert  Gilder  in  the  said  condition  also  named,  that  tionid  in  the 
a  certain  indenture  of  lease  should  be  made  and  granted  to  ^^^^^JJ^*****^ 
the  said  Robert  Gilder  by  a  competent  number  of  the  said  agreed  upon  and 
trustees  of  certain  tolls  and  duties  in  the  said  acts  mentioned  J^J^jJ^T' 
for  a  certain  term  of  years,  at  and  under  a  certain  rent  and  lease  never  was 

executed.    Held 

.   on  demurrer  that 

the  Defendant  was  estopped  by  the  condition  of  the  bond  from  pkadiag  this  plea. 

upon 
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1800.       upon  and  subject  to  certain  covenants  to  be  respectively  re- 

served  and  contained  in  tlie  said  lease ;  and  that  the  said  Bih 

^^    ^  bert  Gilder  and  the  Defendant,  and  the  said  Robert  Kent  in 

SsAEu.  the  said  writing  obligatoiy  mentioned,  as  his  sureties  sbooM 
make  and  execute  the  said  writing  obligatory  in  the  sud  de- 
claration mentioned,  by  way  of  security  for  the  payment  of 
the  said  rent  and  the  performance  of  the  covenants  to  be  men- 
tioned in  the  said  intended  lease ;  and  the  said  Defendant  in 
fact  further  saith,  that  the  said  agreement  being  so  made  as 
aforesaid,  he  the  said  Defendant  and  the  said  Robert  Kent  as 
such  sureties  as  aforesaid,  of  and  for  the  said  Robert  Gilder  in 
pursuance  and  performance  of  tli^  said  agreement  and  on  no 
other  account  and  for  no  other  consideration  whatsoever,  after- 
wards to  wit,  on  the  same  day  and  year  in  the  said  declaration 
mentioned,  made  and  executed  the  said  writing  obligatory  in 
the  said  declaration  mentioned  with  such  condition  as  afore- 
said thereto  sutyoined ;  and  the  said  Defendant  in  &ct  further 
aaith,  that  the  said  indenture  in  the  said  condition  mentioned 
was  and  is  the  very  some  indenture  which  was  so  agreed  to  be 
made  and  granted  unto  the  said  Robert  Gilder  ffi,  aforesaid  and 
no  other  or  different  indenture;  and  that  although  such  in- 
denture was  and  is  in  manner  aforesaid  in  the  said  oondition 
allied  to  have  been  made,  yet  in  truth  and  in  &ct  no  sadi 
indenture  nor  any  other  lease  whatsoever  of  the  aforesaid  toUs 
and  duties  befpre  or  at  the  time  of  making  the  said  writing  ob- 
ligatory had  been  or  was  nor  hath  as  yet  been  made  or  exe- 
cuted by  and  between  the  said  several  trustees  in  the  said  oon- 
dition of  the  said  writing  obligatory  named,  or  any  other  of  die 
trustees  for  putting  in  execution  the  aforesaid  acts  of  parliap 
ment  of  the  one  part,  and  the  said  Robert  Gilder  of  the  other 
part;  nor  hath  the  said  Robert  Gilder  as  yet  executed  or  ac- 
cepted any  such  leas^,  or  entered  into  or  executed  the  said 
writing  obligatory,  and  this,  ^c.  wherefore,"  4^.  Sdly,  "That 
no  such  indenture  as  was  and  is  in  the  said  condition  of  the 
said  writing  obligatory  alleged  to  have  been  made,  was  or  hath 
been  as  yet  made  or  ^ecuted  as  was  and  is  by  the  said  condi^ 
tion  above  supposed,  and  this,  4*^.  wherefore,''  4^. 

The  Plaintiff  joined  issue  on  the  first  plea,  and  demurred 
generally  to  the  two  last. 

Shepkerdj  Serjt,  in  supportof  tiie  demurrer.  The  Defendant  is 
estopped  by  the  condition  of  his  bond^  from  averring  that  oo 
such  indenture  was  executed  as  that  referred  to  in  the  condition; 

the 
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the  distinction  established  by  the  course  of  mithoritied  being        ISOOi 

this,  viz.  that  where  the  condition  rerei*s  to  a  generality,  the      

party  itaay  aver  that  the  matter  referred  to  does  not  exists  but        Honst 

where  it  refers  to  a  precise  thbg  as  in  existence  at  the  time  of       Bemmmm. 

the  bond  given,  the  obligor  is  estopped  from  denying  its  ex* 

istence ;  dius  where  a  bond  was  conditioi^ed  to  pay  all  the  le* 

gacies  which  J.  &  had  devised  by  his  will,  the  Court  hdd  that 

the  Defendant  was  estopped  from  sa3ring  that  J.  &  made  no 

will,  bat  that  he  might  say  that  J,  S.  gave  no  l^cies  by  his 

will,  Paramoure  v.  During^  MooTy  420^  to  the  same  effect  is 

WiUoaghly  v.  Brooke  Cro.  Eliz.  756*  where  the  Court  say,  if  a 

roan  be  obliged  to  perform  the  covenants  in  an  indenture  on 

his  part  to  be  performed,  it  is  nbt  any  plea  tb  sliy  there  were 

not  any  covenants  therein  tp  be  perfortned ;  so  in  JeweVs  case, 

1  BoUe  Bep.  408.  1  Bol.  Abr.  872.  /.  SO.    Baifisjbrd  v.  Smithy 

Dy.  196.  and  Hart  v.  BuUcminsteri  Sty.  103.     But  in  King  v. 

Persevaly  1  BoUe  Bep.  480.  1  Bd.  Abr.  872.  /.  25.  the  coildi* 

tion  being  to  perform  all  the  agreements  already  set  down  by 

J.  S^  the  Defendant  was  allowed  to  plead  thdt  no  agreement 

was  made  because  it  was  in  the  genbralty ;  and  the  same  diSr 

tinction  was  recognized  in  Stroud  v.  JViUeSi  Cro.  Eliz.  862.  and 

Pmne  v.  SbeUroppey  AIL  13.    These  cases  were  reviewed  and 

the  doctrine  confirmed  in.  SkeUey  v.  Wr^kt^   WiUeS^  9.  and 

Cossens  v.  Cossensy  fVilles^  25. 

Marshall^  Serjt.,  contrd.  Admitting  the  proposition  that 
where  tlte  condition  of  a  bond  rediteft  an  actuallj^  otisting  mr 
dentare,  the  obligor  cannot  d^iiy  that  indbntnrei  ydt  Unless  it 
appear  on  the  face  of  the  condition  that  such  an  indenture  did 
actoally  exist,  the  CcNirt  will  not  support  this  demurrer  in  fii- 
voor  of4in  estoppel;  fi>r  ^^ estoppels  are  odious  in  law  and  ad- 
mitted merely  out  t>f  necessity,  because  they  are  concluding  to 
speak  the  truth,**  Skipwoth  v.  Greeny  8  Mod.  dli.  The  Words 
of  this  condition  only  import,  that  if  such  an  indenture  be  made 
and  the  Defendant  shaH  keep  the  covenants  therein,  the 
bond  shall  be  void ;  but  non  constat  that  the  lease  was  not  to 
have  been  executed  after  the  execution  of  the  bond  on  the 
same  day,  in  which  case  if  the  obligor  had  refused  to  execute 
the  lease  it  would  have  been  impossible  to  perlbrm.  the:  condi- 
tion of  the  bbnd.  Now  though  he  might  be  estopped  from 
saying  that  tb«re  wad  no  sudi  deed,  yet  it  appears  fh>m  Skip^- 
with  V.  Steed^  Cro.  Eliz.  769.  that  he  Mraa  at  liberty  to  plead 
that  he  had  never  executed  such  a  deed.    In  that  case  the 

Defendant 


HotuA 
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1800.  Defendant  to  debt  on  bond  conditioned  for  the  performance  of 
covenants  in  an  indenture  between  fV.  S.  and  Anne  his  wife  oo 
the  one  part,  and  the  Plaintiff  on  the  other  part,  pleaded  the 
indenture  as  an  indenture  of  W.  &  and  Anne  his  wife,  wheros 
the  feme  never  sealed  it ;  the  Plaintiff  therefore  rq>Ued  non 
Jhdt  facta  between  W.  S.  and  Anne  his  wife  on  the  one  part, 
and  himself  on  the  other,  and  it  was  found  for  him  by  the  juiy; 
and  the  Court  held  that  the  Plaintiff  was  not  estopped  from 
shewing  the  deed  not  to  be  the  deed  of  baron  and  feme,  bat 
that  he  was  estopped  to  say  there  was  not  any  such  indenture. 
2dly,  Since  the  8  and  9  of  fK  S.  c.  11.  i.  8.  is  compulsory  upon 
a  Plaintiff  in  a  case  like  this  to  suggest  breadies  upon  the 
roll  (a),  until  which  he  can  have  no  remedy  upon  the  bond, 
and  since  it  is  impossible  to  suggest  breaches  of  covenants 
never  entered  into,  the  Court  will  not  pronounce  a  judgment 
for  the  Plaintiff  from  which  he  can  derive  no  advantage. 

Lord  Eldon,  Ch.  J.,  said.  The  present  opinion  of  the  Ccrart 
is,  that  the  Defendant  is  estopped  by  the  condition  of  the  bond. 
In  addition  to  the  arguments  at  the  bar  it  may  be  observed, 
that  the  condition  of  the  bond  is  for  the  performance  of  cove- 
nants comprised  in  a  certain  indenture  made  or  expressed  to  be 
made  between  the  trustees  and  the  Defendant.  The  object  of 
introducing  the  words  *^  made  or  expressed  to  be  made**  seems 
to  have  been,  that  whether  the  execution  of  the  indenture 
could  be  proved  or  not,  the  covenants  contained  In  the  paper 
writing  which  purported  to  be  an  indenture  between  the  trus- 
tees and  the  Defendant  should  be  considered  as  the  covenants 
of  the  Defendant. 

T?ie  Court  having  taken  time  to  consider,  on  this  day,  gave 

Judgment  for  the  Plainti£ 

J  a)  Drage  ▼.  Brtmd,  8  WiU.  S77.     Goodmn  v.  CVowEr,  Cowp.  867.    Itokt  ▼.  Jbv- 
\  5  T.  Ji.5S8.tnd£rard^v.  Bem,6Lb  T.li.64Q. 


ivbu.  «d.  Tipping  v.  Johnson. 

rfntJ^^wS  T^HE  Defendant  in  this  case  having  pleaded  judgment  reco- 
and  day  given,  if  ''-  vered,  the  Plaintiff  replied  md  tiel  record  and  gave  a  day  to 
^w^Siwldn.  produce  the  record.  To  this  plea  the  Defendant  demurred; 
tiff  need  not  join  the  Plaintiff  did  not  join  in  demurrer,  but  finding  that  the  re- 
^v^m^^H^^  cord  was  not  produced  at  the  day,  signed  judgment, 
not  produced,  ^  rulc  having  been  obtained  by  Cockell^  Serjt.,  calling  ontbe 

malign  judg.  piflintiff 
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Plaintiff  to  shew  cause  why  this  judgment  should  not  be  set        1800. 
aside  for  irregularity,  "tw""" 

Shepherd^  Serjt.,  shewed  cause,,  and  insisted  that  where  the  ^ 

Plaintiff  replies  ntd  tiel  record  and  gives  a  day  {q)^  it  makes  a       Jomwow- 
complete  issue ;  and  that  the  demurrer  was  therefore  impro- 
perly put  in  by  the  Defendant 

Lord  Eldon,  Ch.  J.  (after  referring  to  the  officers),  said, 
that  the  replication  constituted  a  complete  issue  of  fact,  and 
that  the  judgment  was  therefore  regular* 
'  Per  Curiam^  Rule  discharged  (&)• 

(a)  This  seems  the  proper  method  of  pri,     Sandford  y.  Rogers,  2  WUt.  US. 

concluding  the  replicition  where  the  re-  Bamet  161.  ed.  1796.  and  Nevtberry  v« 

cord  is  of  the  same    court.     6remer  y.  Strudwickf  Bamet,  161.  and  SS6.     Omu 

WidteU^  1  LtU  Raym,  550.     Carth,  517.  533.  S.  Q  See  also  the  note  by  Mr.  Serjt. 

S.  C  Where  the  record  is  of  another  courts  WiUiams,  1  SavntL  898. 

it  has  been  hdd  correct  to  conclude  inth  a  (6)    See  Fox  and  others  v.  Lewmg, 

verification ;  though  it  appears  that  either  Choke,  Cos.  Pr.  56.  JFV.  lUg.  287.  and  the 

way  will  do.    Cremer  v,   W'ldtett,  ubi  su*  cases  cited  in  the  preceding  note.                                         > 


Thompson  v.  Lady  Lawley  and  Others.  *  ivbr.  «*a- 

THIS  was  a  case  sent  by  the  Lord  Chancellor  for  the  opi-  Under  a  gencnl 
r^t.*     /^        ^  devise  of  all  ma- 

•     mon  of  this  Court-  nors.  messuage^ 

Beilbu  Thompson.  Esq.,  beinff  seised  in  fee  of  the  m&nor  of  ^^  tenements 

wMTi   »,     f      .       1  n  ^r     ,  111  J    andheredita- 

Wkeldrakej  m  the  county  of  York^  and  other  real  estates,  and  ments,  leasehold 
also  possessed  of  a  considerable  personal  estate,   including  messuages  wffl 
among  other  things,  two  leasehold  hpuses,  one  situate  at  Put^  a  appear  to  have 
ney  in  Surryt  and  the  other  in  Mortimer  Street^   Cavendish  j^f^^^f^ 
Squarcy  holden  on  beneficial  leases  (in  each  of  which  about  70  visor  that  they 
years  were  unexpired  (6) ),  on  the  28th  May,  1794,  duly  made  Aouidpfss(a). 
his  will,  attested  so  as  to  pass  real  estates.    After  directing 
that  his  funeral  expences  debts  and  legacies  should  be  paid  out 
of  his  personal  estate,  but  if  his  personal  estate  should  riot  be 
sufficient  to  pay  the  same,  his  real  estate  should  be  charged 
with  the  deficiency,  he  gave  and  devised  his  manor  of  Whel- 
draie  and  all  other  his  manors  messuages  lands  tenements  and 
hereditaments  to  trustees  therein  named  and  their  heirs  to  the 
uses  upon  and  for  the  trusts  intents  and  purposes  therein  men- 
tioned, that  is  to  say,  as  to  his  said  manor  of  Wheldrakcy  and  all 
his  other  tenements  and  hereditaments  in  the  parish  of  Whel- 
drake  to  the  intent  that  his  wife  should  receive  thereout  during 

(a)  Vide  Doe  d.  Vernon  v.  Vernon,  7  stated  in  the  case^  and  indeed  as  the  whole 

Satt,  8.  21.    Doe  d.  Bdatyse  ▼.  Lucan,  will  was  taken  as  part  of  the  case,  though 

9  Easif  448.    Doe  d.  Jersey  v.  Smith,  I  many  parts  relied  upon   in  the  judgment 

B.  and  B,  97. 160.  were  not  introduced  at  first,  they  are  now 

r^>-This  fiwt  was  admitted  though  not  added. 
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1 600.       her  life  the  yearly  sum  of  200^.  in  addition  to  the  yearly  sum 

of  800/.  provided  for  her  by  his  marriage  settlement,  and  that 

Tuoarnmr      certain  Other  persons  therein  named  should  receive  the  annui- 
Latfy  Lawlky    tics  thereby  provided  for  them,  and  he  then  devised  aa  fiiUows^ 
an     t  en.      ^^^  .^  ^  ^^  ^^  ^  ^^^  ^^  j  Concerning  the  said  manors  and  mes- 
suages and  other  hereditaments  so  charged  wi A  the  said  an- 
nuities with  all  their  rights  members  and  appurtenances  and  as 
for  and  concerning  all  other  his  manors  messuages  lands  te- 
nements and  hereditaments  with  their  rights  members  and  ap- 
purtenances in  the  said  county  of  York  or  elsewhere  m  the 
kingdom  of  Great  Britain^  to  the  use  of  his  first  and  other 
sons  in  tail  male  and  for  want  of  such  issue  to  the  use  of  his 
first  aYid  other  sous  in  tail  general,  remainder  to  his  daughten 
in  tail  as  tenants  in  common  if  more  than  one,  with  cross  re- 
tnainders,  and  for  want  of  such  issue  to  the  use  of  his  broibtf 
r  Richard  Thompson  and  his  assigns  ibr  his  life  withont^impeadi- 

ment  of  waste,  remainder  to  the  said  trustees  to  preserve  con- 
tingent remainders,  remainder  to  the  use  of  the  first  and  other 
sons  of  the  said  Richard  Thompson  successively  in  tail  male, 
remainder  to  the  use  of  Patd  BeiUy  LaaHeyy  the  third  «on  of 
his  sister,  Lady  IxvtxiLey^  for  life,  remainder  to  his  first  and  other 
sons  id  tail  male,  remainder  to  the  use  o(  Francis  Lcmky^  the 
Second  son  of  his  said  sister  for  life,  remainder  to  his  first  and 
other  bons  in  tail  male,  remainder  to  the  use  of  Sir  Robert  Latt' 
Ujf9  the  eldest  son  of  his. said  sbter  for  liie,  remainder  to  hb 
fifdt  and  other  sons  in  tail  male,  with  the  ultimate  remainder 
to  his  own  right  heirs."  Then  followed  a  provibo,  that  if  H  A 
Laxfjky^ot  F.Ixrwley  should  succeed  to  the  premises  th&^ shooM 
take  tlie  name  and  arms  of  Than^fsony  and  other  provisoes  em- 
powering the  sevteral  devisees  to  jointure  and  to  rue  pottioQt 
hf  demise  or  mortgage,  redeemable  by  tlie  person  who  for  the 
time  b^ing  diould  be  intitled  to  the  freehold  and  inherituio& 
He  then  limited  lin  estate  itx  NottingkdTnshire  to  other  per- 
sons, and  after  having  declared  that  it  was  his  intentioQ  lo  have 
given  his  wife  the  choice  of  any  on<3  of  his  mansion-houses  in 
Yorkshire  or  London^  or  the  house  that  he  had  lately  porchssed 
at  Putney,  but  that  she  had  declined  the  acceptance  of  either 
of  them,  and  would  have  no  house  pf  her  own  to  go  to  after  hii 
decease,  gave  her  therefore  5000;^  He  then,  after  giving  se^ 
veral  legacies,  expressed  himself  as  follows,  ^^  Lastly,  I  give  and 
bequeath  all  my  monies,  securities  for  money,  goods,  chattels  add 
effects,  and  all  other  my  personal  estate  not  herein  befixre  by  me 
disposed  of^  or  to  be  disposed  of  by  any  oodicilor  ooditils  totbis 
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my  will  unto  my  said  brothec  Richard  Thompson  and  unto  my        ISOO. 
sister  Lady  Laidey  in  equal  shares  and  proportions  :"  and  he 
appointed  bis  said  brother  and  sister  executor  and  executrix  of  ^ 

his  will. — The  testator  died  on  the  10th  June  1799,  without   L^iyLAwuEVt 
having  revoked  his  wilL     The  c|uestion  for  the  opinion  of  the  ('»<'«> 

Court  was,  Whether  the  leasehold  houses  and  premises  late 
belonging  to  the  testator  in  MortimerJStreetf  Cavendish-Squarey 
and  at  Putney  in  Surrey^  passed  by  his  will  under  the  general 
devise  of  all  bis  manors,  messuages,  lands,  teoeoients  and  here- 
ditaments, with  tlieir  rights,  members  and  appurtenances  in  the 
county  of  York  or  elsewhere  in  the  kingdom  of  Great  Britain  ? 

Baylejf^  Seijt.,  for  the  Plaintiff.  In  tlie  first  place  the  lease- 
hold property  can  only  pass  by  way  of  executory  devise,  and 
being  limited  after  an  indefinite  failure  of  issue,  the  limitation 
as  an  executory  devise  is  too  remote*  Independent  of  this  con« 
sideration,  however,  it  may  be  stated  as  a  general  proposition,  ^ 

established  by  a  long  series  of  cases,  that  where  a  man  is  pos- 
sessed of  freehold  and  leasehold  property,  the  leasehold  will 
not  pass  by  a  general  devise  applicable  to  freehold,  unless  an 
intention  that  they  should  pass  can  be  collected  from  the  face 
of  the  will,  or  from  the  nature  of  the  leaseholds  themselves.  It 
was  resolved  m  Bjo$e  v.  Bartlett^  Cro.  Car^  292,  "  that  if  a  man 
hath  lands  in  fee,  and  lands  for  years,  and  deviseth  all  his  lands 
and  tenements,  the  fee-simple  lands  pass  only  and  not  the  lease 
for  years :  and  if  a  man  hath  a  lease  for  years  and  no  fee  sim- 
ple, and  deviseth  all  his  lands  and  tenements,  the  lease  for  years 
passeth :  for  otherwise  the  will  should  be  merely  void"  {a).  This 
case  is  a  leading  authority,  and  the  doctrine  has  been  recog- 
nized in  a  variety  of  subsequent  decisions.     The  case  of  Davis 
v.  Gibbsj  where  the  same  proposition  was  adopted,  was  first 
decided  at  the  Rolls,  as  appears  fron^  Fitzg.  1 16.,  and  that  de- 
cision was  afterwards  confirmed  by  the  Lord  Chancellor,  and 
on  an  appeal  from  him,  by  the  House  of  Lords,  3  P,  Wms.  26. 
The  words  used  in  tliat  case  were  particularly  strong,  being 
**  manors,  messuages,  lands,  tenements,  hereditaments,  and  real 
estates  whatsoever  of  which  the  testatrix  was  any  ways  seised  or 
entitled  to^  which  last  expression  might  seem  to  apply  to  lease- 
hold estate.    Lord  Hardwicke  in  Knotsford  v.  Gardiner^  2  Atk. 
450.  cites  the  case  of  Rose  v.  Bartlett,  and  adds,  that  although 
in  the  case  before  him  he  had  no  doubt  at  all  of  the  intention  of 
the  testator,  yet  the  rule  of  law  must  prevail,  and  directed  an 
issue  to  try  whether  the  testator  at  the  time  of  making  his  will 

(a)  Indeed  kuehold  komei  will  pen  under  t  derise  of  all  the  ttaUtor* BjreehoU 
houses  in  A.  if  be  had  no  freehold  houses.    J)ay  v  Trigg^  1  P,  Wnn,  2S0. 

VOL.  lu  X  had 
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1 800.  had  both  freehold  and  leasehold  estates.    The  opinion  of  Lord 

. Hardwicke  respecting  this  rule  of  law  is  shewn  still  more  strongly 

Thompson  .^^  Chapman  V.  Hart,  1  Vez.  271.  for  the  will  in  that  case  having 

Lady  Lawlet,  been  executed  in  the  presence  of  two  witnesses  only  could  not 

and  Others,  p^^  ^j^^  ^^^j  ^gj^j.^^  ^^^  y^^  l^ jg  Lordship  held  that  the  devise  of 

all  his  lands  and  tenements  must,  according  to  Itose  v.  BdrUeUj 
be  confined  to  the  freehold  estates,  and  that  therefore  the  lease- 
hold would  not  pass.  These  cases  are  confirmed  hy Pistcl  v.RiC' 
cardson,  K.  B.  Hil.MM.  2  Coa^s  P.  Wms.  459.  n.i.lH.  B1.2&.  in 
notis,  S.  C.  where  Lord  Mansfield  observed,  that  a  system  of  l^al 
construction  had  been  established  by  former  cases,  especially 
JRosc  V.  Bartlettf  and  Davis  v.  Gibbsj  which  precluded  the  Court 
from  considering  the  Intention  of  the  testator  on  the  words  of 
the  devise  as  they  otherwise  might  have  done,  and  bound  them 
in  their  decision  of  the  principal  case.  Yet  in  that  devise  the 
words  "  seised  of  interested  in  or  intitled  unto"  might  seem  ap- 
plicable to  leasehold  as  well  as  freehold  property.  It  was  indeed 
lamented  hyLx)rd  Kenyon  inLane  v.  Lord  StatihopCy  STermBep. 
S53.  that  the  case  of  Addis  v.  Clement^  2  P.  Wms.  456.  was  not 
cited  in  Pistol  v.  Biccardson,  since  his  Lordship  seemed  to  thinic 
that  Lord  Mansjield  might  have  been  induced  by  the  authori^ 
of  that  case  to  have  decided  otherwise.  But  it  appears  from  a 
manuscript  note  of  Pistol  v.  Biccardson,  that  the  case  of  Turner 
V.  Husler  (a),  which  proceeded  on  the  authority  ot Addis  v.  Qe- 
menty  was  noticed  by  Lord  Mansfield  in  his  judgment,  who  re- 
ceived his  account  of  it  from  Mr.  Baron  Eyre :  it  is  therefore  to 
be  inferred,  that  the  case  of  Addis  v.  Clement^  had  it  been  cited, 
would  not  have  altered  his  Lordship's  opinion.  It  is  to  be  ob- 
served, however,  that  the  case  of  Addis  v.  Clement  is  very  dis- 
tinguishable from  the  present.  Lord  Chancellor  King  observed, 
that  the  words  "  possessed  of  or  interested  in"  properly  referred 
to  a  leasehold,  and  expressly  distinguished  the  case  before  him 
from  Bose  v.  Bartlett  on  that  ground ;  and  his  ix>rdship  further 
relied  on  the  circumstance  of  the  leaseholds  being  perpetually 
renewable,  which  he  thought  might  have  induced  the  testator  to 
look  upon  himself  as  having  a  kind  of  inheritance.  This  last  cir- 
cumstance also  distinguishes  Turner  v.  Husler  from  the  present 
case ;  for  there  the  leasehold  tithes  were  perpetually  renewable 
without  fine,  and  Mr.  Baron  Eyre^s  opinion  appears  to  have  been 
founded  on  the  ground  of  the  testator's  intention  to  pass  the 
leasehold,  inferring  that  the  resemblance  which  tliose  particolar 
leaseholds  bore  to  an  inheritance  made  the  testator  forget  the 
distinction.  With  respect  to  Lane  v.  iM^Stanhcpe it  mi^jbiht 
sufficient  to  say,  that  the  word  ^*  farm*^  there  us^,  was  parti- 

(rt)  Reported  1  Bro,  Cha,  Cas^  78.  , 

'cularly 
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cularly  descriptive  of  leasehold  property,  if  it  was  not  clearly        1800. 

distinguished  from  the  present  case  by  another  circumstance,       ' 

namely,  that  the  freehold  and  leasehold  property  was  so  blended         ^^o^rsoK 
together  that  it  was  quite  impossible  to  suppose  that  the  testator    Lady  Lawlit, 
could  have  intended  to  separate  them.    The  case  of  Lawther  v.      *°        ^'*  . 
Cavendish^  Amb.  S56.  was  decided  simply  on  the  ground  of  in- 
tention  apparent  on  the  face  of  the  will  that  the  leaseholds  should 
pass.  In  the  present  case  it  is  impossible  to  discover  any  inten- 
tion of  the  testator  expressed  upon  the  face  of  his  will  to  pass 
the  leasehold.  All  the  limitations  are  applicable  to  freehold  pro- 
perty only :  and  the  words  **  executors  and  administrators"  ne- 
ver once  occur.  Besides,  as  the  lands,  Sfc.  are  limited  by  the  ge- 
neral devise  to  trustees  to  uses,  if  the  leaseholds  were  included 
in  this  devise,  the  legal  property  of  the  freehold  would  go  to  one 
person  and  of  the  leasehold  to  another ;  for  the  use  of  the  former 
would  be  executed  in  the  cestity  que  use  by  the  statute,  whereas 
the  legal  estate  in  the  latter  would  remain  in  the  trustees. 

Bunningtortf  Serjt,  for  the  Defendants.  The  general  terms 
used  in  the  clause  in  question  are  sufficient  to  pass  the  leasehold 
together  with  the  freehold  property.  Though  in  Rose  v.  Bart- 
lett  the  language  used  is  undoubtedly  very  strong  in  support  of 
the  argument  urged  on  the  other  side,  yet  subsequent  to  that 
case  the  rule  has  been  varied  in  many  instances,  and  the  Courts 
have  inclined  to  decide,  that  where  they  can  collect  from  the  ^ 

will  that  it  was  the  intent  of  the  testator  to  pass  bis  leasehold 
together  with  his  freehold  property  under  a  general  clause  of 
this  kind,  the  leasehold  is  passed  accordingly.  In  Turner  v.  /fu5- 
ler  Mr.  Baron  Eyre  observes,  that  the  determination  of  Rose  v, 
Bartlett  was  very  early,  and  that  he  was  led  to  think  it  arose 
from  the  old  idea  of  the  dignity  of  the  freehold,  and  the  small 
value  of  the  interesse  termini  /  but  that  from,  the  change  of  cir- 
cumstances the  rule  was  become  unsatisfactory.  Davis  v.  Gtbbs 
was  decided  on  the  intent  of  the  party  devising,  the  clause  in 
dispute  being  a  devise  of  all  <^  manors  messuages  lands  tene- 
ments hereditaments  and  real  estate'*  and  there  being  another 
clause  under  which  the  leasehold  evidently  passed.  Though 
the  general  rule  is  recognized  in  Knotsford  v.  Gardner^  and 
Chapman  v.  Hart,  yet  in  Pistol  v.  Riccardson  the  observation 
of  Lord  Mansfield^  that  nothing  appeared  in  the  will  indicat- 
ing an  intention  to  pass  the  leaseholds,  seems  to  shew,  tliat  if 
any  such  intention  could  have  been  discovered,  His  Lordship 
would  have  held  the  words  of  the  devise  sufficiently  compre- 
hensive. Certain  it  is  that  Addis  v.  Clement  was  not  referred 
to  in  that  case ;  and  in  Lane  v.  Lord  Stanhope  Lord  Kenyan 

X  2  observes, 
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1800.        observes,  that  in  Pistol  v.  Riccardson  Lord  Mansfield  seemed 

to  feel  himself  pressed  by  a  torrent  of  authorities,  and  that  if 

,;.  Addis  V.  Clement  had  tlieii  been   mentioned  the  Court  would 

^^^d  o*r"^*    have  decided  the  other  way  with  less  reluctance,  and  that  die 

ground  of  determination  was,  that  all  the  words  there  used  had 
received  in  other  cases  a  certain  technical  construction.  That 
case  of  Lane  v.*  Lord  Stanhope,  if  correct,  has  put  the  ques- 
tion at  rest,  inasmuch  as  the  word  "  farms"  was  there  held  to 
pass  the  leaseholds,  as  it  appeared  from  the  circumstances  of 
the  case,  that  the  testator  must  have  intended  them  to  pass. 
The  strict  rule  therefore  laid  down  in  Rose  v.  Bartlett  is  no 
longer  the  governing  principle,  but  the  intention  of  the  testator 
must  prevail,  and  if  the  words  of  the  will  arc  suflSciently  gene- 
ral to  include  leasehold,  the  Court  will  not  restrain  them.  Here 
.  the  words  are  as  general  as  possible,  being  his  ^^  manors  mei- 
suages  lands  tenements  and  hereditaments,"  and  if  in  Turner 
V.  //z^fcr  the' word  "  tithes,"  and  in  Lane  v.  Lord  Stanhope  tkt 
word  "  farms,"  were  held  to  carry  leasehold,  wliy  should  not 
the  word  "  messuages"  in  this  case  ?  Here  the  testator  had 
70  years  to  run  in  the  leaseholds,  which  amounting  to  the  value 
gf  the  whole  fee,  he  might  look  upon  them  in  the  light  of  free- 
hold property.  It  has  been  objected  that  the  strict  limitations 
in  this  will  not  being  applicable  to  leasehold  property,  shew 
that  the  testator  did  not  intend  the  leaseholds  to  pass  in  a  clause 
the  contents  of  which  are  made  subject  to  those  limitations: 
but  the  same  limitations  existed  in  those  Equity  cases  where 
due  weight  was  given  to  Intention.  Having  given  5006/.  to  his 
wife  in  lieu  of  these  very  leaseholds,  it  is  clear  that  he  had  them 
in  contemplation  at  the  time  of  making  his  will,  and  if  he  had 
not  supposed  them  to  pass  under  the  general  clause  tliey  would 
have  been  specifically  mentioned  in  the  residuary  clause. 

Lord  Eldon,  Ch.  J.  Though  the  Court  is  not  called  upoo 
in  this  case  to  state  the  reasons  for  the  certificate,  which  it  is 
disposed  to  return  to  the  Lord  Chancellor,  yet,  as  it  has  not 
been  unusual  upon  similar  occasions  to  mention  the  grounds 
upon  which  the  opinion  of  the  Court  has  proceeded,  I  shall 
follow  the  example  of  Lord  Kenyon  in  Lane  v.  L^rd  Stan- 
hope^  and  state  my  reasons  for  thinking  that  tlie  leaseholds 
do  not  pass  under  the  general  devise  of  the  testator^s  manors, 
messuages,  ^c.  I  ado]3t  the  words  of  his  Lordship  in  that 
case:  ^'  It  is  our  duty  in  construing  a  will  to  give  efiect  to 
,  the  devisor's  intention  as  far  as  we  can  consistently  with  the 
rules  of  law,  not  conjecturing  but  expomidlng  his  will  from 
the  words  used."    And  I  am  particularly  impressed  with  the 

latter 
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latter  expression  "  not  conjecturing,  Lut  expounding  his  will        1800. 

from  the  words  used."     I  will  first  consider  this  will,  as  if  the 

construction  was  unprejudiced  by  any  rule  of  law,  or  by  any  de-  Thommow 
cisions  in  which  distinctions  respecting  such  rules  may  have  been  Lady  Lawut, 
taken.  When  we  find  limitations  in  a  will,  inapplicable  to  per-  "^  ^^^ 
sonal  estate,  though  we  are  not  thereby  authorised  to  say  that 
the  personal  estate  shall  not  pass,  provided  the  testator  has  used 
wonis  clearly  sufficient  to  pass  it;  yet  the  acknowledged  inap- 
plicability of  those  limitations  to  personal  estate- is  a  circum- 
stance from  which  the  intent  may  be  collected  if  the  words  of 
devise  are  ambiguous.  In  an  accurate  sense  when  a  man  says 
**  my  lands  and  hereditaments"  he  means  those  which  are 
throughout  his  own.  When  therefore  we  see  limitations  which 
apply  to  real  estate  as  distinguished  from  personal  estate,  or 
even  when  we  find  that  by  holding  the  latter  to  be  included  in 
the  general  devise  the  wish  imputed  to  the  testator  to  give  it  to 
the  same  person  as  the  freehold  may  not,  by  virtue  of  such  limi- 
tations, be  gratified  for  above  one  moment;  we  may  consider 
the  nature  of  the  limitations  as  affording  strong  evidence  that 
the  testator  really  had  not  the  intention  that  the  personal  estate 
should  pass.  I  consider  the  whole  of  this  will  as  part  of  the  case 
referred.  I  find  no  circumstance  stated  which  goes  beyond  the 
mere  fact,  that  the  testator  was  possessed  of  two  leasehold 
houses  for  terms  of  about  70  years.  It  does  not  appear  that 
there  was  any  equitable  right  of  renewal,  nor  were  the  premises 
in  question  blended  in  enjoyment  or  otherwise,  with  any  freehold 
land;  there  is  nodifficulty  in  distinguishing  them  fromeach other; 
they  have  never  been  demised  together  at  one  rent  reserved  to 
heirs;  they  are  short  terms.  No  one  of  those  particular  circum- 
stances which  were  reljed  upon  in  former  cases  exists  in  tliis;  it 
is  the  simplecase  of  terms  for  years,  and  a  case  of  property,  pfima 
fade^  that  sort  of  property  which  a  disposition  of  personal  esta'te 
must  be  intended  to  pass.  In  this  will,  in  the  first  place,  the 
testator  directs  that  his  debts  and  funeral  expences  shall  be  paid 
out  of  his  personal  estate,  but  if  tliat  shall  not  be  sufficient,  he 
charges  his  real  estate  with  the  deficiency.  Here  in  the  begin- 
ning of  the  will  then  a  distinction  between  real  and  personal 
estate  is  introduced.  In  the  last  clause  of  the  will  he  devises  <<all 
his  money  securities  for  money  goods  chattels  effects  and  all  other 
his  personal  estate  not  therein  beforedisposedof  or  tobedisposed 
of  by  any  codocil."  It  has  been  observed,  that  by  the  words 
*<  personal  estate,"  in  this  last  clause,  must  be  meant  personalty 
ejusdem  generis  with  money,  Sfc.  But  am  I  conjecturing,  or  am  I 

expounding 
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Thompson 

V, 

Lady  Lawlet, 
and  Others. 


expounding  when  I  say  that  he  meant  one  thing  by  the  words 
"  personal  estate"  at  the  beginning  of  the  will,  and  another  by 
the  same  words  at  the  end?     Look  at  this  in  another  point  of 
view;  the  general  rule  respecting  the  application  of  assets  is 
very  much  like  that  which  the  testator  has  here  appointed. 
First,  the  personal  estate  is  to  be  applied,  and  then  the  real. 
But  the  personal  estate  so  to  be  applied  is  the  personal  estate 
not  specifically  disposed  of.    Now  if  the  leaseholds  in  question 
passed  with  the  freeholds,  then  those  leaseholds  are  specifically 
disposed  of;  and  if  the  personal  estate  not  specifically  dis- 
posed of  should  happen  to  be  insufficient  for  the  payment  of 
debts,  out  of  what  fund  and  in  what  manner  are  we  to  suppose 
that  the  testator  has  directed  them  to  be  paid?  He  has  settled 
his  different  freehold  estates  on  different  persons.    If  therefore 
it  be  necessary  to  resort  to  the  real  estates  for  pajnoaent  of  debts, 
a  valuation  of  them  must  be  taken,  and  they  must  contribute 
pro  rata;  but  personalty  specifically  disposed  of  must  also  coq« 
tributej  and  then  in  the  construction  of  a  will  which  says,  the 
personalty  is  first  to  be  applied,  we  are,  if  the  general  personal 
estate  is  insufiicient,  to  consider  it  as  agreeable  to  the  testator's 
intention,  though  he  has  not  bequeathed  his  leasehold  estates 
eo  nomitiej  that  they  should  be  preserved  as  anxiously  as  the 
freehold,  and  should  only  contribute  together  with  them,  ac- 
cording to  their  value.  With  respect  to  the  word  '*  messuages" 
as  used  in  this  will,  it  is  to  be  observed,  that  in  the  devise  of 
the  manor  of  Wheldrake  it  is  most  clearly  applied  to  freehold 
estate  only :  and  therefore  there  is  no  reason  to  suppose,  that 
when  he  used  the  same  word  in  the  general  clause,  under  whidi 
it  is  contended  that  the  leaseholds  pass  together  with  the  free- 
holds, he  meant  to  apply  it  in  both  those  species  of  proper^. 
The  estates  included  in  the  general  devise  are  limited  to  the 
issue  (if  he  should  have  any)  of  the  devisor  in  tail,  with  several 
remainders  over:  now  if  the  devisor  had  lefi  a  son  living  at  the 
time  of  his  death,  and  that  son  had  died  instantly  aflerw^ards, 
the  leasehold  property  would  have  been  necessarily  separated 
from  die  freehold,  since  the  former  would  have  gone  to  the  ad- 
ministrator of  such  son,  and  the  latter  would  have  vestedin  there- 
mainder-man.  Why  are  we  then  to  be  so  anxious  to  impute  intea- 
tions  to  testators,  tlie  gratification  of  which  they  use  means  and 
terms  solitde  calculated  to  secure?  It  was  observ^,  that  the  limita- 
tion being  after  failure  of  issueof  his  body  was  too  remote:  but  at- 
tending tohis  real  intention,  and  the  case  of  PelAamv.  Gr^ory{a) 


(fl)  6  Bro.  Pat^  Cat,  456, 
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It 

in  the  House  of  Lords,  we  might  hold,  that  if  he  had  issue,  the         1800, 

leasehold  would  vest  in  the  issue,  and  if  he  had  none  in  actual      

existence  at  his  death,  the  leasehold,  if  it  vested  in  the  after-      Thompsok 
takers,  would  be  subject  to  be  divested  as  soon  as  any  issue  of  Lady  Lawlet, 
his  should  come  into  actual  existence.    In  that  part  of  the  will  Otheri. 

where  a  power  is  given  to  charge  the  estates  devised  with  por- 
tions for  younger  children,  it  is  clear  he  meant  the  power  should 
extend  to  all  the  property  which  he  devised  under  the  general 
words ;  but  he  provides  that  if  such  portions  shall  be  raised  by 
demise  or  mortgage  the  same  shall  be  redeemable  by  the  person 
entitled  to  the  freehold  and  inheritance  of  the  demised  or  mort- 
gaged premises  :  he  thought  therefore  that  he  had  an  inherit- 
ance in  the  property  he  devises,  and  which  he  gives  a  power  of 
mortgaging.  Then  follows  the  only  clause  which  could  suggest 
any  doubt  to  an  unlettered  mind;  in  which  the  devisor  declares 
that  it  was  his  intention  to  give  his  wife  the  choice  of  one  of 
his  mansion-houses  in  Yorkshire  or  London^  or  the  house  that 
he  had  lately  purchased  at  PtUney^  but  that  she  had  declined 
it,  and  that  he  therefore  gave  her  5000/.  Now  although  the 
wife  might  have  chosen  the  Yorkshire  house,  which  was  a  free- 
hold ;  yet  it  is  observable  that,  as  his  will  finally  stands,  the 
compensation  is  taken  out  of  the  personal  estate :  and  it  seems 
not  unreasonable  therefore  that  the  residuary  legatees  who  are 
to  pay  that  5000/.  should  take  the  leasehold  in  lieu  of  it  By 
the  last  clause  the  testator  gives  ^^  «11  his  personal  estate  not 
herein  before  disposed  of,  or  to  be  disposed  of  by  any  codicil." 
Now  it  seems  impossible  to  say,  that  the  words  "  herein  before 
disposed  oP'  may  not  be  satisfied  by  the  legacies  before  given; 
but  this  testator  might  mean  by  a  codicil  to  dispose  of  those 
leaseholds,  suffering  them  to  pass  by  the  general  clause  if  he 
made  no  codicil.  As  to  the  argument  that  the  personal  estate 
must  mean  personalty  ejusdem  generis^  I  cannot  trust  my  mind 
with  an  argument  so  like  a  conjecture :  the  words  are  large 
enough  to  pass  personalty  of  any  sort;  and  I  do  not  understand 
how  that  mind  reasons,  which  deems  the  intention  of  a  testator 
satisfactorily  made  out  by  that  kind  of  argument.  I  was  struck 
with  the  observation,  that  as  the  property  is  limited  to  trustees 
to  uses,  the  statute  draws  the  legal  estate  in  the  freeholds  out  of 
.  the  trustees,  and  vests  it  in  the  cestuy  que  tae,  whereas  the  legal 
estate  in  the  leaseholds  remains  in  the  trustees.  As  to  the  supposed 
anxiety  of  the  testator,  that  the  two  species  of  property  should  go 
together,  it  is  more  usual  to  demonstrate  that  anxiety  either  by  ^ 
directing  that  the  leaseholds  shall  be  enjoyed  together  with  the 
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freeholds  as  long  as  the  rules  of  law  and  equity  will  admit,  or 
by  introducing  very  special  words  and  limitations  for  tliat  pur- 
pose, adapted  to  the  nature  of  the  leaseholds.  No  testator  who 
meant  that  they  should  go  together,  ever  made  a  will  under 
reasonably  good  advice  in  its  terms  so  little  calculated  to  pro- 
duce the  intended  effect  as  this  testator  has  done :  though  in 
truth  a  similar  observation  may  be  made  upon  tlie  ineflScacy  of 
the  terms  used  to  secure  such  a  supposed  intention  in  almost 
every  case,  where  upon  the  ground  of  intention  leaseholds 
have  been  held  to  pass  under  general  words.  An  to  the  cases; 
the  first  mentioned  is  Hose  v.  BarthiL  It  was  supposed  in 
Twner  v.  Huslcr  that  the  rule  there  laid  down  originally  ob- 
tained on  tlie  ground  of  the  small  value  formerly  attached  to 
leasehold  interest  as  opposed  to  tlie  dignity  of  the  freehold. 
.It  may  be  so,  though  I  doubt  whether  it  was  so :  but  where  I 
do  not  know  the  origin  of  the  rule  I  cannot  reason  from  the 
supposed  causes  of  the  rule,  without  knowing  them,  till  I 
allow  myself,  in  that  state  of  uncertainty,  to  deny  effect  to  the 
rule.  Finding  messuages  and  lands  limited  to  uses  inapplica- 
ble to  leasehold  interests,  I  think  I  may  move  safely  suppose 
that  the  testator  intended  to  pass  such  messuages  and  lands 
as  might  be  limited  to  such  uses.  Lord  Hardwicke  seems  to 
have  considered  the  rule  acknowledged  in  Rose  v.  BturtleU  to 
have  been  a  rule  proceeding  on  intention,  and  to  have  thoogbt 
that  where  a  testator  gives  his  lands  and  tenements  he  must, 
primd  facie^  be  taken  to  mean  those  Jands  and  tenements 
which  are  strictly  his,  viz.  those  in  which  he  has  an  inherit- 
Whether  the  rule  laid  down  in  Hoze  v.  Barllett  were 


ance. 


wisely  adopted  or  not,  it  is  unnecessary  for  us  to  determine; 
but  that  case  having  once  established  a  general  rule,  I  had 
rather  consent  pointedly  and  avowedly  to  contradict  that 
rule  in  terms  than  to  acknowledge  it  in  words  and  deny  it  ia 
effect,  by  raising  distinctions  which  in  fact  make  it  impossible 
for  any  man  to  decide  in  any  particular  case  what  is  the 
legal  construction  of  a  will  as  to  this  point,  til]  be  has 
obtained  the  authority  of  a  court  of  law,  kl  a  judgment 
upon  the  will,  for  the  opinion  which  he  gives.  I  observe 
that  the  rule  has  not  been  denied  in  any  of  the  cases  which 
have  followed  Bose  v.  BartletU  Lord  Hardwicke  in  Knob- 
ford  V.  Gardner  speaks  of  it  with  the  greatest  respect; 
and  indeed  Mr.  Atkyns  seems  to  make  him  speak  of  it  in 
stronger  terms  than  the  rule  itself  will  warrant,  since  be  re* 
ports  His  Lordship  to  have  said,  that  although  be  had  no  doubt 

of 
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of  the  intention  of  the  testator,  yet  the  rule  of  law  must  pre*        1800. 

vail.     In  Chapman  v.  Hart,  Lord  Hardwicke  again   recog-       

nized  the  rule,  and  even  carried  his  respect  for  it  so  far,  that        «o^"<^ 
although  the  will  was  executed  in  such  a  manner  as  to  carry    Ltdy  Lawiwt, 
personal  property  only,  y^t  as  the  words  of  the  devise  were      *"       *^ 
properly  applicable  to  freehold  only.  His  Lordship  would  not 
suppose  that  the  testator  by  those  words  intended  to  pass  that 
species  of  property  which  could  pass  by  a  will  so  executed. 
Both  in  Addis  v.  Clement^  and  Davis  v.  Gibbs^  the  rule  was 
expressly  acknowledged.     It  is  not  my  business  to  consider 
whether  the  distinction  raised  on  the  former  of  those  cases  was 
fairly  sufficient,  consistently  with  the  safety  of  property  and 
titles,  to  exempt  it  from  the  application  of  the  general  rule : 
but  when  the  rule  is  once  admitted,  I  must  decide  upon  my 
own  conviction  respecting  its  applicability  to  the  particular 
case  which  comes  before  me.     Mo  doubt,  those  who  decided 
the  cases  in  which  the  general  rule  has  been  hekl  not  to  ap- 
ply, were  satisfied  that  the  circumstances  before  them  were  suf- 
ficient to  warrant  the  exception,  and  that  the  exception  could 
be  taken  with  safety  to  the  rules  of  property :  but  it  is  enough 
(or  me  to  say,  that  none  of  the  circumstances  relied  on  in 
those  cases  are  to  be  found  in  this.     I  cannot  help  adding, 
that  if  the  principle  be  just  that  we  are  not  to  conjecture,  but 
to  expound,  it  does  appear  to  me  that  we  do  not  strictly  abide 
by  the  rule,  that  we  indulge  in  what  is  ratHer  conjecture  than 
exposition,  if  we  are .  to  proceed  on  suppositions  of  what  the 
testator  may  be  imagined  to  have  understood  as  to  the  nature 
of  his  own  property,  of  what  he  forgot  and  of  what  he  re- 
membered concerning  it ;  suppositions  not  founded  in  his  acts 
or  expressions.     It  is  not  very  easy,  in  my  judgment,  to  find 
a  sound  distinction,  sound  as  obviously  consistent  with  the 
safety  of  titles,  between  the  case  of  Addis  v.  Clement^  and  Davis 
T.  Gibbsj  if  the  distinction  is  to  rest  only  upon  such  words  as 
**  possessed  of  or  interested  in,''  and  yet  the  former  of  those 
cases  does  a£ford  a  distinction  between  that  and  Pistol  v.  Ric^ 
eardsorij  aimed  at  by  Mr.  Justice  Lceaorence  in  Lane  v.  Lord 
Stanhope^  viz.  that  the  words  ^^  possessed  of"  occurred  in  that 
case,  and^not  in  Pistol  v.  Riccardson ;  and  authority  has  cer- 
tainly laid  stress  upon  the  distinction.    Yet  it  cannot  be  de- 
nied that  these  words  are  very  frequently,  if  improperly,  used 
as  to  freehold  as  well  as  leasehold :  and  if  those  words  follow 
expressions  which,  according  to  the  rule,  are  prima  Jade  to 
be  taken  to  signify  freehold,  as  <<  lands,  tenements^  and  he^ 

reditaments,'' 
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1800.        reditatnents,"  are  we  sure  that  we  are  expounding  and  not 

coniecturinir  when  we  say  that  the  testator  intended  to  ap- 

^  ply  them  both  to  freehold  and  leasehold,  though  his  limita- 

Lidy  Lawlkt,   tions  are  ill  adapted  to  leasehold  property;  and  very  ill  adapted 
^^^      to  it  if  meant  to  secure,  as  far  as  may  be,  the  enjoyment  of  it  to- 
gether with  freehold*  And  yet  the  case  of  Addis  v.  Clement  must 
be  understood  to  proceed  upon  the  word  '^possessed;"  at  least 
the  most  material  reasoning  in  the  judgment  proceeds  upon  it. 
But  the  distinction  between  that  case  and  Davis  v.  Gibbsj  and 
between  that  case  and  Pistol  v.  Riccardsoriy  does    not  rest 
merely  upon  such  words.     The  nature  of  the  testator^s  iu* 
terest  in  leaseholds  and  in  renewable  leaseholds  is  very  dif- 
ferent, and  something  is  due  to  the  consideration,  whether 
the  property  is  or  is  not  blended  in  enjoyment.     It  was  ar- 
gued in  Davis  v.  Gibbs,  that  as  the  testatrix  had  no  freehold 
interests   except  in, Kent^  and  the  general  devise   related  to 
Kentj  Essexy  and  Bucks,  the  chattel  interests  in  the  two  latter 
counties  must  pass  in  order  to  satisfy  the  will :  on  the  other 
band  it  was  said,  that  this  clause  might  be  satisfied  by  the 
fee-simple  in  Kent,  and  that  if  the  chattel  interests  passed  un- 
der it,  there  would  be  nothing  to  satisfy  the  word   ^*  mort- 
gages "  in  the  last  clause  relative  to  the  personal  estate  ;  and 
the  judgment  seems  to  have  turned  upon  this.     It  must  how- 
ever be  observed,  that  though  when  a  will  speaks  of  lands,  it 
means  lands  which  the  testator  has  at  the  time  of  making  the 
will,  and  it  will  pass  those  and  those  only ;  yet  when  it  speab 
of  personalty,  it  will  pass  such  as  the  testator  shall  have  at  the 
time  of  his  deatli,  though  he  had  it  not  at  the  time  he  made 
his  will.     It  seems  singular  to  insist  that  the  words  ^*  mort- 
gages and  credits  "  in  that  residuary  clause  as  to  the  personal 
estate,  necessarily  meant  the  mortgage  for  years,  and  the  ex- 
tended interest  which  the  testator  had  at  the  time  of  making 
his  will;  when  it  must  be  admitted  that  if  before  his  death  be 
had  parted  with  them  and  acquired  others,  the  words  would 
have  passed  such  others  though  he  had  acquired  them  after 
he  made  his  will.     And  it  is  difficult  to  admit  the  consistency 
of  that  reasoning,  which  says  that  the  terms  <^  lands  in  Kentj 
Essex  and  Bucks^*'  are  all  satisfied  by  lands  in  Kent  only, 
though  he  had  a  mortgage  in  Essex  and  an  extended  interest 
in  lands  in  Bucks,  and  yet  at  the  same  time  insists  that  mort- 
gage and  extended  interest  are  necessary  to  satisfy  the  words 
<*  mortgages  and  credits"  in  the  residuary  clause,  which  would 
have  their  operation  if  the  testator  bad  before  his  death  any 
i  other, 
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other,  and  had  not  at  his  death  that  very  mortgage  or  that  very        1800* 

extended  interest.     The  arcrument  seems  to  treat  a  ireneral       

residuary  clause  containing  an  enumeration  of  particulars,  as         ^\ 
if  it  operated  only  as  a  specific  bequest  of  such  particulars  of  Luiy  Lawlo^ 
personalty  as  the  testator  had  at  the  time  of  making  the  will,      andothew. 
answering  in  description  to  the  particulars  enumerated;  though 
it  would  operate  upon  those  also  which  he  should  afterwards 
acquire  and  have  atjiis  death.     In  fact  it  must  often  happen 
that  where  all  personal  estate  is  given,  and  an  enumeration  of 
particulars  unnecessary,  because  all  personal  estate  is  given, 
.    is  added,  the  testator  enumerates  some  particulars  which  he 
has,  and  many  which  he  has  not,  and  arguments  drawn  from 
intention  founded  upon  the  terms  occurring  in  such  enumera- 
tions are  not  perhaps  of  all  arguments  the  most  satis&ctory,  if 
in  tnith  they  are  not  the  least  so.     In  the  cases  of  Knotsford  v. 
Gitrdner^  and  Chapman  v.  Hart,  Lord  Hardwicke  came  to 
very  strong  decisions  in  favour  of  the  rule  in  Rose  v.  Bartlett, 
and  considered  it  at  least  as  a  rule  not  to  be  departed  from 
without  demonstration  plain  of  the  intent  of  the  testator; 
and  when  we  recollect  how  thoroughly  Lord  Hardwicke  was 
versed  both  in  law  and  equity,  it  is  not  to  be  supposed  that 
he  was  ignorant  either  of  Addis  v.  Clement^  or  Davis  v.  Gibbs. 
Next  came  the  case  of  Loniother  v.  Cavendish,  which  appears  to 
me  to  be  very  loosely  reported  by  Ambler  ;  and  I  am  not  dis- 
posed to  believe  that  Lord  Northington  ever  made  use  of  the 
expressions  respecting  Rose^y.  Bartlett,  which  are  thereat- 
tributed  to  him.     We  all  know  that  he  was  possessed  of  great 
law  learning  and  a  very  manly  mind ;  and  I  cannot  but  think 
that-  he  would  rather  '  have  denied  the  rule  altogether,  than 
have  set  it  afloat  by  treating  it  with  a  degree  of  scorn,  and  by 
introducing  distinctions  calculated  to  disturb  the  judgments  cS 
his  predecessors  and  remove  the  landmarks  of  the  law.     But 
be  diat  as  it  may,  the  point  on  which  Lord  Northington  put 
the  case  was,  that  it  was  the  obvious  intention  of  the  testator 
that  one  of  his  name  should  take  all  his  estates  in  one  county 
and  another  in  another  county ;  that  his  general  primary  inr. 
tention  was  to  make  one  great  Cumberland  man,  and  one  great 
Yorkshire  man,  and  that  the  property  in  each  county,  with  ex- 
ertions, ought  to  go  accordingly.     That  case  therefore  is  to  be 
considered  as  a  case  of  exception  from  the  general  rule.     la 
Turner  v.  Husler,  Mr.  Baron  Eyre,  then  sitting  for  Lord  ThuT" 
law,  was  of  opinion,  that  by  the  word  ^Hithes,"  attending  to  the 
nature  of  the  testator's  interest  in  them,  and  conjecturing  what 
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1800.        he  might  think  about  them,  both  the  freehold  and  leasehold 
titlies  of  the  testator  might  pass.     In  coming  to  that  decision, 

*"».'**"'      however,  he  lays  hold  of  particular  circumstances  in  the  case, 
I^dy  Lawlst,   such  as  the  perpetual  interest  in  the  renewal,  but  he  does  not 

at  all  deny  the  general  rule  in  Bjose  v.  Dartletty  or  say  that  it  is 
to  be  no  longer  considered  as  an  authority  in  the  law.     Whe- 
ther that  decision  be  altogether  satisfactory  I  will  not  presume 
to  say;  but  thus  much  I  may  observe,  that  I  should  have  had 
considerable  difficulties  in  the  case ;  and  sitting  as  a  Judge  in  a 
court  of  equity,  I  should  have  felt  myself  much  relieved  in  being 
able,  in  conformity  to  its  practice,  and  out  of  respect  to  the  de- 
cision of  Judges  and  Courts  in  former  times,  to  have  asked  the 
opinion  of  a  modern  court  of  law  on  the  subject.     This  was 
followed  by  the  case  of  Pistol  v.  Riccatxlson^  which  appears  to 
me  to  be  a  case  of  great  authority.  Lord  Mansfield  was  very 
unwilling  to  come  to  the  decision  which  he  ultimately  made; 
the  case,  was  twice  argued  before  him.     It  has  been  supposed 
indeed  that  His  Lordship  was  not  aware  of  the  cose  of  Addis  v. 
Clement.     Wliether  His  Lordship  would  have  come  to  a  di(> 
ferent  determination  had  the  case  of  Addis  v.  Clement  been 
cited,  or  whether  any  distinction  so  satisfactory  as  to  be  coih 
fidently  acted  upon  is  to  be  found  between  the  two  cases,  I 
do  not  feel  myself  bound  to  examine :  but  it  does  not  appear  to 
me  that  any  very  useful  purpose  would  have  been  served  by  a 
contrary  decision,  considering  how  short  a  time  even  in  that  case 
the  freehold  and  leasehold  estates  would  probably  have  gooe 
together.  In  all  the  q^es,  or  almost  all  of  them,  the  testator  has 
had  an  intention  imputed  to  him  that  his  freehold  and  leasehold 
estates  should  be  kept  together,  and  this  has  been  imputed  in 
cases  where  the  will  appears  to  have  been  skilfully  and  artifi- 
cially drawn.     Is  it  possible  if  a  testator  had  disclosed  such  ao 
intention  to  his  man  of  business,  that  he  would  have  so  inade- 
quately expressed  that  intention  as  to  use  the  terms  occumngii^ 
this  case,  and  in  many  of  the  other  decided  cases  ?  I  can  hardly 
say  that  in  anyone  of  them  there  is  an  attempt  by  wordsor  limita- 
tions to  make  the  leasehold  go  together  with  the  freehold  as  far  as 
tlie  rules  of  law  and  equity  will  admit,  that  is,  to  render  the  lease- 
hold inalienable  till  about  the  same  time  at  which  a  recovery  can 
be  suffered  of  the  freehold.     Why  are  we  to  be  anxious  to  ino- 
pute  an  intention  which,  the  testator,  if  he  entertained,  has  ex- 
>    pressed  in  terms  so  little  calculated  to  give  it  effect,  that  the  doc- 
trines of  law,  operating  upon  the  words  which  he  has  actually 
used,  will  not  permit  any  court  to  effectuate  ii  bat  in  adegrst*^ 

together 
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togetlier  short  of  the  extent  to  which  it  is  imputed  to  him  ?  1800. 
The  mode  of  limiting  them  so  that  they  may  go  together  isfa- 
mihar  to  every  man  of  business ;  that  mode  is  not  pursued  .in 
any  of  the  cases  I  have  met  with ;  yet  in  all  those  cases  the  Lady  Lawlit, 
wills  are  ably  and  artificially  drawn :  the  inference  may  be  •n^^>*«»« 
thought  to  be  that  the  intention  had  not  occurred  either  to  tb^ 
testators  or  their  men  of  business.  The  case  of  Lane  v.  Lord 
Stanhope,  however,  furnishes  a  principle  upon  which  I  am  dis- 
posed to  decide  the  present,  because  it  professes  to  proceed 
upon  the  intent.  In  tliat  case  the  freehold  and  leasehold  parts 
were  so  blended  that  they  were  incapable  of  being  distinguished, 
and  they  had  been  enjoyed  together  from  time  immemorial. 
They  had  been  demised  as  one  term  under  a  rent  reserved  to 
the  lessor  and  his  heirs.  This  reservation  is  ia  fact  from  which 
we  may  infer  that  the  testator  thought  the  whole  his  inherit- 
ance :  it  is  not  a  case  in  which  we  are  conjecturing  about  his 
thoughts  without  acts  upon  his  part  to  serve  as  the  grounds  of 
conjecture.  The  premises  were  also  held  with  a  right  of  re- 
newal. The  first  taker  of  the  real  estate  was  also  the  residuary 
legatee  of  the  leasehold  estate :  if  therefore  the  testator  did  not 
intend  that  the  freehold  and  leasehold  should  go  together,  he 
roust  have  had  this  special  intent,  namely,  that  the  first  taker 
should  have  an  estate  for  life  in  the  freehold  part,  and  under 
the  residuary  clause  an  absolute  interest  in  the  leasehold  part; 
from  which  circumstance  this  consequence  might  have  arisen, 
that  when  the  first-taker  died  there  would  have  been  a  separa- 
tion of  the  different  parts  of  a  farm  stated  to  be  incapable  of 
being  distinguished.  That  difficulty  must  have  been  got  over ; 
and  if  it  could  not  be  done  in  any  other  way,  so  many  acres 
must  have  been  set  apart  (according  to  the  rule  of  equity)  for 
the  freehold  interest,  and  so  many  for  the  leasehold.  The  dif- 
ficulty however  was  thought  to  afford  a  strong  ground  for  in«  ^ 
.ferring  the  intention  of  the  testator  that  the  whole  should  pass 
together,  in  a  case  where  he  had  devised  the  farm  as  a  ^rm^ 
In  truth  the  devise  of  a  farm  as  one  entire  thing,  where  the 
testator  had  a  farm  composed  of  these  different  parts,  is  per«- 
haps  as  sound  a  ground  for  the  judgment  as  any  in  the  case. 
With  respect  to  the  supposed  intent  of  the  testator  that  the 
freehold  and  leasehold  should  go  together,  how  imperfecdy  was 
that  secured  in  this  very  case  !  If  the  first-taker  for  life  of  the 
freehold,  and  who  was  intided  to  the  leasehold  either  for  life  by 
virtue  of  the  limitations,  or  absolutely  as  residuary  legatee,  had 
a  son  who  had  come  into  existence,  and  continu^  in  it  but  for 

a  moment, 
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1800.        a  moment,  the  intended  union  of  enjoyment  would  hare  been 
>  ■       instantly  severed  between  his  administrator  and  the  remainder 

Thomwon      jjj^^^  jf  ^i^^  testator  had  any  intention  upon  the  subject,  the  care- 
Lady  Lawlkt,   lessness  of  the  person  who  framed  his  will  had  left  it  exposed  to 

and  Others  immediate  disappointment,  and  yet  the  general  tenor  of  the 
will  bespeaks  legal  skill  in  the  person  who  penned  it,  and  skill 
abundantly  competent  to  secure  the  execution  of  the  testator's 
purpose,  if  he  really  meant  to  keep  the  freehold  and  leasdiold 
together  as  long  as  the  law  would  allow.  It  is  utterly  impos- 
sible to  assert  that  such  an  intention  is  in  any  reasonable  de- 
gree effected  by  the  terms  of  that  will.  The  case  of  Hose  t. 
Bartlett,  however,  was  thought  not  to  apply,  because  it  was 
conceived  that  it  manifestly  appeared  not  to  be  the  intention  of 
the  testator  to  pass  the  freeholds  only :  but  it  was  admitted 
that  if  the  case  had  been  similar  in  terms  to  Rose  v.  BarUeUi 
the  same  intention  would  have  been  inferred  upon  the  mle  of 
law.  The  case  of  Lane  v.  Lord  Stanhope  was  decided  on  its  own 
circumstances ;  but  this  case  not  only  has  none  of  those  cir- 
cumstaApes,  but  is  as  different  in  circumstances  of  fact  from 
Lane  v.  Lord  Stanhope  as  any  which  ingenuity  could  state. 
The  rule  in  Rose  v.  Bartlett  is  a  rule  which  has  been  acknow- 
ledged for  ages,  and  upon  which  I  shall  act  until  I  am  informed 
by  the  highest  authority  that  I  am  no  longer  to  regard  it  Till 
I  shall  be  so  informed  I  shall  substantially  regard  it  in  judg- 
ment, for  I  think  it  better  to  overrule  it  altogether,  which  I 
must  not  do,  than  to  deny  to  it  its  effect  upon  founds  which 
do  not  completely  satisfy  my  mind  as  solid  and  safe  grounds  of 
distinction. 

Heath,  J.  The  case  has  been  so  fully  discussed  by  my 
Lord,  that  I  shall  state  my  reason  very  shortly.  I  have  always 
understood  the  rule  of  law  laid  down  in  Rose  v.  Bartlett  to  be 
a  rule  of  property  not  to  be  shaken ;  and  I  have  oflen  heard  it 
cited  and  reoognised.  It  is  a  rule  founded  on  intention ;  and 
tiierefore  in  the  cases  cited  the  Judges  have  proceeded  on  in- 
tention, and  where  they  could  collect  that  the  intention  of  the 
testator  was  that  both  freehold  and  leasehold  should  pass,  they 
have  so  determined.  Thus  the  cases  of  Addis  v.  Clement^  Tur^ 
ner  v.  Husler,  and  Lane  v.  Lord  Stanhope,  whether  well  or  ill 
decided,  have  all  proceeded  on  special  circumstances  from 
whence  the  intention  was  collected.  It  is  sufficient  to  say  that 
no  such  circumstances  occur  in  this  case.  Besides,  the  testator 
used  the  words  "  messuages"  and  "  hereditaments'*  in  the  same 
sense ;  and  it  is  therefore  to  be  inferred,  that  by  the  word 

*•  messuages" 


Thompson 

V. 
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*'  messuages"  he  could  mean  those  messuages  only  which  were        1800. 
hereditaments.     In  some  places  he  says  **  messuages  lands  te- 
nements and  hereditaments/'  but  in  others  he  says  *^  messuages 
and  other  hereditaments."  L«dy  Lawut, 

RooKE,  J.     My  opinion  is  founded  on  the  case  ofBose  v.  '  *^ 

Bartleti ;  which  I  consider  as  a  rule  of  property  not  to  be 
shaken.  The  cases  cit^d  in  opposition  to  the  rule  have  all  ad- 
mitted it,  but  have  proceeded  on  special  circumstances.  With 
respect  to  the  rule  itself,  Lord  Hardwicke  expressly  said  that  it 
was  not  to  be  departed  from,  and  Lord  Mar^field  held  the  same 
doctrine.  1  cannot  agree  that  the  rule  has  been  so  &r  shaken 
that  the  cnus  is  to  be  thrown  on  the  personal  representative  of 
shewing  that  the  leaseholds  are  not  intended  to  pass :  on  the 
contrary  I  think  that  the  leaseholds  must  be  taken  not  to-pass 
unless  special  circumstances  can  be  shewn  clearly  demonstrar 
tive  of  a  contrary  intent;  and  no  such  circumstances  are  to  be 
found  in  this  case. 

Chambre,  J.  Whether  we  argue  this  case  upon  the  rule  in 
Hose  V.  Bartlett^  or  upon  the  intention  of  the  testator,  we  must 
come  to  the  same  conclusion.  The  rule  laid  down  in  Rose  v. 
BarUett  is  now  so  fully  established  that  all  the  courts  of  justice 
are  bound  to  conform  to  it :  it  has  been  considered  as  in  force 
from  the  time  of  Charles  the  First  to  the  present  period,  and 
has  been  recognised  by  the  highest  authority.  With  respect 
to  the  intent  of  the  testator,  this  case  abounds  with  preflrnant 
circumstances  to  shew  that  he  did  not  mean  to  include  the  lease- 
holds in  the  general  devise. 

The  following  certificate  was  sent  to  the  Lord  Chancellor ; 

We  have  heard  this  case  argued  by  counsel,  and  attending 
to  the  whole  of  the  will  of  the  testator  BeiUy  Thompson^  We 
are  of  opinion  that  the  leasehold  houses  and  premises  in  Mid- 
dlesex and  Surrey  did  not  pass  by  the  general  devise  stated  in 
ibis  question. 

Eldon. 
J.  Heath. 

G.  ROOKE. 

A.  Chambre. 


Wilson 
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1800. 
jv^gith.  Wilson  v.  Harris. 

Ttkbgouta  fllHE  Defendant  in  this  case  took  out  a  sammons  for  a 
mmnoM  for        X    month's  time  to  plead  on  the  I4th  otNaoember,  and  served 

further  time  to      ^  «      -tm   •     '^w.  «  ••        •  j 

plead,  is  do  It  on  the  Plamtilrs  attorney ;  on  the  next  day  it  was  returned 
toto?.rigfc?i^  indorsed  with  the  Plaintiff's  consent  for  a  week's  further  Umc, 
move  to  change  on  the  terms  of  the  Defendant  pleading  issuably,  rejoining 
thcTenuc.         gratis^  and  taking  short  notice  of  trial  for  the  adjournment  day 

at  the  sittings  in  London  after  this  term.  The  Ddendant  not 
liking  the  terms  offered  pleaded  within  the  time  he  originally 
had  to  plead  in,  and  did  not  accept  the  consent  for  fartfaer 
time  or  go  before  a  judge  upon  the  summons.  On  the  15th  be 
obtained  a  rule  nisi  for  changing  the  venue;  and  Lens,  Serjt, 
in  support  of  that  rule  now  referred  to  TidiTs  Pr,  864.  ed.  1. 
528.  ed.  2.  to  shew  that  merely  taking  out  a  summons  for  fur- 
ther time  to  plead  is  no  waver  of  the  Defendant's  right  to  apply 
to  change  the  venue,  inasmuch  as  an  order  for  time  to  plead  is 
no  waver  of  that  right,  except  in  cases  where  the  order  being 
obtained  on  the  terms  of  pleading  issuably  and  taking  short 
notice  of  trial  for  London  or  Middlesex  by  changing  the  venue 
a  trial  would  be  lost  (a). 

Shepherd,  Serjt,  contra^  insisted,  that  the  party  who  moves  to 
change  the  venue  ought  to  apply  before  he  does  any  thing  to 
shew  that  he  means  to  proceed  in  the  county  whftre  it  is  hkl, 
and  that  the  Defendant  by  taking  out  a  summons  had  accepted 
the  venue  as  laid. 

Chambr£,  J.  observed,  that  this  kind  of  case  had  oftenoc- 
curred  within  his  recollection  in  practice,  and  that  parties  were 
never  held  to  wave  their  right  to  change  the  venue  unless  where 
they  expressly  accepted  the  terms  ofiered.  He  added,  that  the 
point  had  lately  been  so  decided  in  the  Court  of  £x<^eqQer. 
The  rest  of  the  Court  were  of  the  same  opinion* 

Rule  absolole. 

(a)  In  support  of  this  position  tee  Shipley  t.  Cooper^  7  T,  R,  698.  and  the 
there  cited  in  the  note. 
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1800. 


Blakky  v.  DixoNand  Others. 


Nov.  2ith. 

ASSUMPSIT,  The  first  count  of  the  declaration  stated,  "that  DeciaraUon 
"^^  on  ^c.  at  SfC,  in  consideration  that  the  Plaintiff  at  the  special  "  ^*f '"  ^"^ 
instance  and  request  of  the  Defendants  had  received  and  taken  Haintiffhad 
on  board  a  certain  ship  or  vessel  of  him  the  Plaintiff  divers  goods  **^®."  ^^'^^ 
wares  and  merchandise  to  wit  a  two-wheeled  carriage  and  har-  board  his  ahip  to 
ness  to  be  carried  on  board  the  said  ship  or  vessel  from  the  port  ^  *^/^  j°  ^^ 
o^  London  to  parts  beyond  the  seas  to  wit  to  Suiinam  they  the  promiwd  'to 
Defendants  undertook  and  then  and  there  faithfully  promised  the  P*y  ^^emon^ 

¥-*!••/»»  1-1  I  t  .       /*      i»    •    1  1  due  for  freight 

Flamtiti  to  pay  him  the  money  due  to  him  for  treightand  car-  and  carriage  of 

riage  of  the  same  on  the  delivery  of  the  billof  lading  thereof  to  j^'k  """*  T'th** 

them;  that  the  bill  of  lading  thereof  was  afterwards,  to  wit  on  bill  of  lading;' 

the  same  day  and  year  aforesaid  delivered  to  them,  to  wit  vX8fC.  ^  '***  ^^aI- 

and  by  reason  thereof  the  Defendants  then  and  there  became  vcred,  by  reason 

liable  to  pay  to  the  Plaintiff  a  larrre  sum  of  money,  to  wit  the  Y'**c«o/ ^he  De- 

*■    J  ^  ^  o/^  ^       J  ^  fendant  became 

sum  of  20/.  for  the  said  freight  and  carriage  of  the  said  goods  liable  to  pay  a 
wares  and  merchandise  whereof  they  the  Defendants  had  no-  2^or'frei^hT^^ 
tice."     There  were  other  counts  in  indebifatiis  assumpsit  and  carriage  of 

The  Defendants  demurred  specially  to  the  first  count,  and  Hel^Ud^il 
assigned  for  causes  **  that  the  Plaintiff  had  not  in  and  by  his  murrer,  because 
said  first  count  averred  nor  doth  it  thereby  appear  that  any  sum  Jhat  any  AfnlT' 
of  money  was  at  any  time  due  to  the  Plaintiff  for  freight  or  became  due  for 
carriage  of  the  said  goods  wares  or  merchandise  in  that  count  11*^2^  of"the\in" 
mentioned,  and  that  it  does  not  appear  in  or  by  the  said  first  of  lading. 
count  of  tlie  said  declaration  that  tlie  said  Plaintiff  ever  carried  alleging  the  plro^ 
the  said  goods  wares  and  merchandise  from  the  port  of  London  misctopay,  the 
aforesaid,  and  that  the  said  first  count  of  the  declaration  afore-  no^  have  suted  a 
said  is  in  various  other  respects  insufficient  uncertain  incon-  »pecific  »um,  or 

1      •  1  •    r>  1  }»      rr«i_  1  11  ^      said  so  much  as 

clasive  and  informal.       Ihere  was  also  a  general  demurrer  to  should  be  reason- 

tlie  other  counts.  ably  due  (a)  ? 

Baylei/y  Serjt.,  in  support  of  the  demurier.  The  promise  on 
the  face  of  this  first  count  is  to  pay  on  the  delivery  of  the  bill  of 
lading  the  money  due  for  freight  and  carriage ;  unless  therefore 
something  was  due  for  freight  and  carriage  at  the  time  of  the 
delivery  of  the  bill  of  lading,  the  Defendants  have  made  no  pro- 
mise to  pay  any  thing.  Now  according  to  the  general  rule  of 
law  nothing  is  due  for  freight  until  the  ship  has  arrived,  and  it 
does  not  appear  from  this  first  count  that  the* ship  had  ever 
quitted  the  port  of  lading.     If  there  was  any  stipulation  taking 

(a)  And  see  MashiUr  v.  BuUevt  1  Camjib.  84.  Andrews  v.  H'hiiehead,  IS  East, 
106.  Dobrte  v.  E,  L  Comjxtny,  13  Easty  290.  SOO.  PiUUips  v.  Hodie,  16  East,  647. 
Dttddson  v.  WiUaaey,  1  M.  and  S.  313.  Birlei/  v.  Gladstotie,  3  M,  and  S,  206.  211. 
JDe  Sihate  v.  Kendall,  4  M.  and  S»  37.     Andrew  v.  Moorhoase,  6  Taunt,  436. 

VOL.  II.  Y  thts 
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1800.         tills  case  out  of  llic  general  rule  it  should  have  l>een  specially 

slated.  It  is  iniixxssihle  fur  the  Plaintiff  to  contend  that  the  con- 

'*^"*  eluding  words  ''and  by  reason  thereof  the  Defendauts  became 
Dixon  and  liable  to  pay  a  large  sum  ol'  money,  to  wit  20/.  for  the  said  freight 
and  carriage,"  ^r.  can  amount  to  an  averment  of  any  such  stipu- 
lation, for  these  words  only  state  a  conclusion  of  law,  and  un- 
less that  conclusion  be  warranted  by  the  premises  it  must  fall  to 
the  ground.  Thus  in  Rmhton  v.  Asphiall^  Doug.  679.  where  no 
demand  on  the  acceptor  was  alleged  in  an  action  against  the 
indorser  of  a  bill  of  exchange,  Lord  Mansfield  said,  **the  pro- 
mise alleged  to  have  been  made  by  the  Defendant  is  an  infer- 
ence of  law  and  the  declaration  ilocs  not  contain  premises 
from  which ^uch  an  inference  can  be  drawn."  With  respect 
to  the  demurrer  to  the  other  counts  it  cannot  be  supported. 

Shepherd^  Serjt.,  coiitrd.  I  admit  tliat  the  concluding  aver- 
ment will  not  cure  the  defect  in  the  declaration*  if  there  beany. 
But  although  freight  is  not  in  general  payable  until  the  arrival 
of  the  goods,  yet  by  special  contract  it  may  be  made  payable  at 
any  other  period.  In  point  of  fact  it  is  always  customary  io  the 
carriage  of  goods  to  India  to  contract  for  payment  of  the  freight 
previous  to  the  sailing  of  the  ship.  Here  the  Defendants  have 
promised  to  pay  the  money  due  for  freight  at  the  time  of  the 
delivery  of  the  bill  of  lading,  and  it  is  matter  of  evidence  whether 
any  thing  were  due  for  freight  at  that  time  or  not.  If  the 
Plaintiff  prove  at  the  trial  that  the  Defendants  contracted  to 
pay  the  freight  on  the  delivery  of  the  bill  of  lading,  that  will 
suflRciently  establish  that  the  freight  was  then  due. 

Lord  Eldon,  Ch.  J.  It  is  very  clear  what  the  parties  meant 
to  state  on  this  record.  The  Plaintiff  was  to  convey  a  carriage 
of  the  Defendants  to  Surinam ;  at  which  place,  according  to 
the  general  rule  of  law,  the  freight  would  become  due.  But  as 
it  might  happen  that  the  Plaintiff  might  find  no  one  at  Surinam 
to  pay  the  freight,  he  contracts  to  have  it  paid  ab  atUe.  What 
difficulty  there  could  have  been  in  stating  this  contract  upon 
the  record  I  cannot  conceive;  but  the  strong  inclinatioQ  of  my 
opinion  is,  that  it  is  not  stated  upon  the  first  count  of  thb  de- 
claration. If  the  Plaintiff  meant  to  say  that  the  Defendants 
undertook  to  pay  for  freight  and  carriage  of  the  goods  on  the 
delivery  of  the  bill  of  lading,  though  no  money  should  be  tbea 
due  for  freight,  he  ought,  not  to  have  laid  the  promise  to  paj 
the  money  due  for  freight;  if  on  the  other  hand  he  meant  to 
say  that  the  Defendants  undertook  to  pay  such  sum  of  money 
as  should  be  due  for  freight  and  carriage  on  the  delivery  of  ti^ 

bin 
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bill  of  lading,  another  objection  occurs,  namely,  that  he  has 
not  averred  tliat  anv  thinnr  was  due  for  frciiiht  and  carriage  on 
the  delivery  of  the  bill  of  lading.  Nothing  could  be  due  on  the 
delivery  of  the  bill  of  lading  but  by  special  contract,  for  primd 
Jacie  the  freight  is  not  due  until  the  arrival  of  the  goods  (a). 
Though  it  be  true  that  the  Plaintiff  is  not  bound  to  state  all  this 
evidence  on  the  face  of  his  declaration,  yet  he  cannot  be  per- 
mitted to  explain  one  contract  by  another :  having  declared  on 
a  promise  to  pay  the  money  due  for  freight  on  the  delivery  of 
die  bill  of  lading,  he  cannot  give  in  evidence  another  promise  to 
pay  the  freight  when  the  bill  of  lading  should  be  delivered. 

Heath  and  Rooke,  Js.,  expressed  themselves  of  the  same 
opinion.  .* . 

Chambre,  J.  There  could  have  been  no  difficulty  in  adapt- 
ing the  declaration  to  the  PlaintifTs  case.  By  the  general  rule 
of  law  both  freight  and  mariner's  wages  are  lost  unless  the 
goods  are  carried  to.  the  port  of  delivery.  But  where  a  party 
demands  freight  under  any  other  circumstances  he  must  de- 
clare specially.  He  must  so  state  his  facts  that  the  Court  may 
see  on  tbie  record  that  he  is  clearly  entitled.  The  receiving 
goods  on  board  to  be  carried  to  a  foreign  port  is  a  good  consi- 
deration to  found  a  promise  to  pay  the  freight  immediately. 
But  in  this  case  the  Plaintifi'  states  a  promise  by  the  Defend- 
ant to  pay  the  money  due  for  freight  on  the  delivery  of  the  bill 
of  lading.  Two  circumstances  therefore  must  concur.  Firet, 
there  must  be  something  due  for  freight ;  secondly,  there  must 
be  a  delivery  of  the  bill  of  lading :  but  witli  respect  to  the  for- 
mer of  these,  the  Plaintiff  has  not  stated  any  special  manner  in 
which  an}thing  has  become  due  for  freight.  I  am  therefore  clear- 
ly of  opinion  that  the  first  count  of  this  declaration  is  bad. 
Perhaps  the  count  is  informal  in  other  respects ;  though  it  is 
not  necessary  to  pursue  the  objections.  In  stating  a  promis-e  to 
pay  the  money  due  for  freight,  the  Plaintiff  has  not  specified 
any  particular  sum,  or  averred  that  the  Defendants  promised 
to  pay  what  was  reasonably  due ;  but  has  merely  inserted  the 
sum  in  his  statement  of  the  general  inference  of  law  at  the  con- 
diusion  of  his  declaration. 

Judgment  for  the  Defendants  on  the  first  count, 
and  for  the  Plaintiff  on  the  other  counts  (i). 

(o)  Eren  an  inchoate  right  to  freight  tifl5,  to   pay  unto  them  84^  out  of  the 

does  not  attach,  until  the  ship  has  broken  freight  of  a  ship."     On  non  assumpsU  and 

ground.     Curling  ▼.  Long,  ante,  VoL  I.  verdict  for  the  Plaintiffs,  the  Defendant 

p.  634.  moved  in  arrest  of  judgment  for  that  it 

{b)  In  <%ue  and  Ano^er  v.  Lovering,  did  not  appear  that  any  freight  was  due  out 

Siy.  220.  the  Plaintifis  deckred  "  upon  a  of  which  the  money  was  to  be  paid ;   and 

promise  made  by  Defendant  to  the  Plain-  the  objection  was  held  good. 

y  2  Doe 
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Nov.  24th. 
DeTi»e"to5.& 
her  heirs  and  as- 
sign* for  ever ; 
but  if  the  shall 
happen  to  die 
leaving  no  child 
or  children  law- 
ful issue  of  her 
body  living  at  tlie 
time  of  her  death, 
then  to  JP.  B,  and 
hU  heirs."  Held 
that  the  devise  in 
fee  to  &  «SL  was 
not  restrained  by 
the  subsequent 
words  to  an 
estate-tail:  and 
that  the  devise 
over  to  JP.  B. 
was  a  good  ex&- 
ecutory  de- 
vise (a). 


Doe  ex  dem.  Baunheld  and  Others  r.  Wltton. 


A 


T  the  trial  of  this  action  before  Lord  Eldon,  Ch.  J.,  at  the 
Sittings  after  hist  Trimfy  term,  a  verdict  was  found  for  the 
Plaintiff,  subject  to  the  opinion  of  the  Court,  upon  a  case  which 
stated  in  substance  as  follows : 

G,  Taylor  being  seised  in  fee  of  the  premises  in  question, 
which  were  copyhold,  and  having  previously  surrendered  the 
same  to  the  uses  of  his  will,  on  the  18th  oi  May  1761  devised 
as  follows :  "  I  give  devise  and  bequeath  unto  my  wife  Phebe 
Taylor  all  my  freehold  copyhold  and  leasehold  messuages  te- 
nements  hereditaments  and  premises  with  their  appurtenances 
wheresoever  situate  for  and  during  her  natural  life."   After  se- 
veral bequests  of  personal  property,  and  charging  the  said  pre- 
mises with  an  annuity  secured  by  bond  he  proceeded  as  fol- 
lows :  "  And  from  and  after  the  decease  of  my  said  wife  I  give 
devise  and  bequeath  all  my  said  freehold  premises  together  with 
my  said  leasehold  premises  (charged  and  chargeable  neverthe- 
less as  aforesaid)  unto  my  friend  Francis  Barnfield  his  heirs 
executors  and  administrators,  upon  trust  nevertheless  from  and 
after  payment  and  satisfaction  of  the  said  bond  debt  to  permit 
and  suffer  my  said  son  John  Taylor  to  have  receive  and  take  the 
rents  issues  and  profits  thereof -to  and  for  his  own  use  and  be- 
nefit for  and  during  his  natural  life,  and  from  and  immediately 
after  his  decease  then  upon  trust  to  and  for  all  and  every  the 
sons  and  daughters  of  the  body  of  my  said  son  John  Tcnjiar 
lawfully  issuing  and  their  heirs,  and  from  and  after  the  decease 
of  my  said  wife  as  aforesaid  I  give  devise  and  bequeath  all  my 
said  copyhold  messuages  and  premises  (charged  and  charge- 
able nevertheless  as  aforesaid)  unto  my  Daughter    Susannah 
Saunders  her  heirs  and  assigns  for  ever,  but  if  my  said  daughter 
shall  happen  to  die  leaving  no  child  or  children  Urvcful  issue  ^ker 
body  living  at  the  time  of  her  death  then  I  give  devise  and  bequeath 
nil  the  said  copyhold  premises  chargeable  as  aforesaid  unto  the 
said  Francis  Barnfield  and  his  heirs  upon  trust  nevertheless  by 
and  out  of  the  rents  and  profits  thereof  to  keep  the  said  premises 
in  good  and  substantial  repair  as  occasion  shall  be  or  require  and 
to  pay  or  permit  and  suffer  my  said  son  John  Taylorto  have  recciTC 
and  take  the  rest  and  residue  of  the  rents  issues  and  profits  of  the 
said  copyhold  premises  to  and  for  his  own  use  and  benefit  for  and 
during  his  natural  life  and  from  and  after  his  decease  then  upon 

(a)  Vide  Daruey  ▼.  GiiffUhs,  4,  M.andS,  61.65.    Doe  d.  Smiih  ▼.  ir<Mrr,  1  B^ 
and  A,  71 S.  TSS.     Clayton  v.  Lotoe,  5  B,  and  A,  696. 
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trust  to  and  For  all  and  every  the  sons  and  daughters  of  the  body 
of  my  said  son  lawfully  issuing  and  their  heirs  and  for  want  of 
such  issue  then  upon  trust  for  my  right  heirs  for  ever."     The 
testator  George  Taylor^  afterwards  died  seised  of  the  premises, 
without  altering  his  will,  and  upon  the  21st  May  1770  his 
daughter  Susannah  5am/e/fr5  was  admitted  to  the  premises  to  hold 
to  her  and  the  issue  of  her  body  lawfully  begotten  in  reversion 
expectant  upon  the  death  of  the  said  Phebe  Taylor^  and  at  the 
same  court  at  which  the  said  Susannah  Saunders  was  so  admitted 
in  reversion,  the  said  Phebe  Taylor  and  Susannah  Saunders  to- 
gether with  her  husbaud  Constable  Saunders  duiy  suSereA  a  re- 
covery according  to  the  custom  of  the  said  manor,  to  the  use  of 
the  said  Phebe  Taylor  for  life,  with  remainder  in  fee  to  the  said 
Susannah  Saunders ;  who  were  severally  admitted  accordingly. 
The  said  Phebe  Taylor  died  in  March  1786  in  the  lifetime  of 
Susannah  SaundcrSy  who  survived  her  husband  the  said  Constable 
SaunderSj  and  afterwards  intermarried  with  the  Defendant //iitti- 
phrey  Wetton,     The  said  Susannah  Wetton  (formerly  Saunders) 
died  about  11th  December  1799,  leaving  no  lawful  issue  of  her 
body  then  living,  having  first  surrendered  the  premises  to  the 
uses  of  her  will,  and  having  also  afterwards  made  her  will  or  tes- 
tamentary writing  of  appointment  and  thereby  given  the  premises 
to  her  husband  the  Defendant  and  Henry  TayUn'  in  trust  as  men- 
tioned in  her  will ;  and  the  Defendant  and  the  said  Henry  Taylor 
were  afterwards  admitted  to  the  same  accordingly.  2^rancisJ5am- 
^Id  the  devisee  in  trust  in  the  will  of  the  said  George  Taylor 
died  on  the  18th  April  1763,  leaving  the  lessors  of  the  Plaintiff 
his  only  sons  and  heirs  at  law  according  to  the  custom  of  the 
manor  him  surviving,  who  were  thereupon  admitted  to  the  pre- 
mises in  question  in  fee  at  the  will  of  the  lord.     The  question 
for  the  opinion  of  the  Court  was,  Whether  the  Plaintiff  under 
the  circumstances  stated  was  entitled  to  recover  ? 

Bestj  Serjt.,  for  the  Plaintiffs.  The  question  is.  Whether  the 
d  evise  over  to  Francis  Barnfield  be  a  good  executory  devise  ?  and 
this  will  depend  upon  another  question.  Whether  the  previous 
devise  to  Susannah  be  an  estate  in  fee?  for  if  that  be  an  estate  in 
fee,  the  devise  over  is  an  executory  devise  or  nothing.  The  limit- 
ation "  to  Susannah  Saunders^  her  heirs  and  assigns  for  ever," 
prtTndfacie  imports  a  fee,  and  if  it  had  been  intended  by  the  tes- 
tator that  the  words  immediately  following  should  restrain  that 
estate  to  an  estate  tail,  he  would  not  have  confined  the  failure  of 
issue  to  the  time  of  her  death.  In  Pelis  v.  Braimt^  Cro.  Jac.  590. 
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the  devise  was  to  Thomas  and  his  heirs  in  jpeiyetuum^  and  if 
Thomas  died  without  issue  living  William  his  brother^  tliat  then 
William  should  have  the  lands  to  him  his  heirs  and  assigns  for 
ever ;  and  it  was  resolved  that  Tliomas  took  an  estate  in  fee  and 
not  in  Xx\\\ ;  for  the  limitation  respecting  issue  was  not  absolute 
and  indeflnite  whensoever  he  di^d  without  issue,  but  with  a  coo- 
tingency,  if  he  died  without  issue  living  WUliam.  So  in  1  BdL 
Abr.  835.  j)l.  4.  where  there  was  a  devise  of  lands  to  B.  mSo^ 
and  of  other  lands  to  C  in  fee,  subject  to  a  proviso,  that  if  either 
died  before  they  were  married  or  before  twenty-one  and  with- 
out issue,  then  the  estate  of  him  so  dying  should  go  to  the  sur- 
vivor, it  was  held  that  each  took  an  estate  in  fee,  with  an  exe- 
cutory devise  over  to  the  survivor  for  life.  To  the  same  efiect 
is  Gulliver  v.  Wicket^  1  Wilsofiy  105.;  and  the  cases  of  PorUr 
V.  Bradley^  3  T  Rep.  143.  and  Roe  d.  S/iears  v.  Jefiry^ 
7  T.  Rep.  589.  are  in  point.  Besides,  the  word  **  assigns" 
would  never  have  been  iuiserted  in  the  former  part  of  this 
devise,  if  the  testator  had  intended  that  the  word  ^  heirs" 
should  denote  special  heirs ;  an  estate-tail  not  being  m  its  nature 
assignable. 

Claytouy  Seijt.,  contra.  Though  the  first  words  of  this  limit- 
ation import  a  fee,  they  are  so  controlled  by  those  which  follow 
that  &  Saunders  could  only  take  an  estate-tail.  It  appears  to 
have  been  the  general  intent  of  the  testator  to  provide  for  his 
two  children  and  their  issue.  Plaving  limitted  au  estate  to  the 
son  and  his  children,  he  proceeds  to  give  the  estate  in  questioo 
to  his  daughter  and  her  children.  Now  if  the  devise  be  con- 
strued strictly,  the  consequence  must  be,  that  if  all  the  childreo 
of  &  Saunders  should  die  before  her,  the  estate  would  go  over, 
though  such  children  may  have  left  children  living  at  the  death 
of  S.  Saunders.  In  order  therefore  to  eifectuate  the  intent  of 
the  testator,  the  Court  must  hold  that  the  estate  would  descend 
to  such  grandchildren;  and  this  cannot  be  done  without  giving 
&  Saunders  an  estate-tail.  This  circumstance  distinguishes  the 
case  from  Porter  v.  Bradley  and  Doe  v.  Jeffery^  in  which  the  in- 
tent of  the  testator  seems  to  have  been  in  favour  of  r.  fee.  In 
Clatch's  case,  Dyer^  330.  b.  1  BoL  Air.  S39. pi.  3.  S.C.  "  onede^ 
vised  a  messuage^to^'c^  his  daughter  and  herheirs^and  aaotber 
messuage  to  Thojnasin  his  daughter,  then  eight  years  old  and  her 
heirs,  and  if  she  died  before  she  attained  the  age  of  sixteen  years 
living  Alicej  then  he  willed  that  Alice  sliould  have  Thoauisvii 
share  to  her  and  her  heirs;  and  if  Alice  died  havhig  no  issue, 

livii^ 
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living  Tkomasinj  that  Thomasin  should  have  and  eu]oy  Alice* s 
share  to  her  and  her  heirs ;  and  if  both  daughters  should  die 
having  no  issue,  devise  over  to  J.  S.  and  his  heirs  :  and  it  was 
held  (a)  that  the  daughter  took  an  estate-tail,  and  not  a  fee  on 
a  contingent  subsequent."  This  case  comes  very  near  the  pre- 
sent, and  though  Pemherton^  Ch.  X,  in  Holmes  v.  Meynell^  Sir 
T.  Jones^  173.  observes  that  "  he  had  heard  great  opinions  that 
it  was  not  law,  yet  it  has  never  been  expressly  denied.  A  very 
strong  authority  for  the  construction  for  which  I  am  contend- 
ing is  Morgan  v.  Griffith^  Conjop.  234.  where  the  testator  having 
devised  to  T.  G,  for  and  during  his  natural  life  and  after  his 
decease  to  his  right  and  lawful  heirs  and  assigns  for  ever,  and 
for  want  of  such  lawful  heirs  to  T.  E.  his  heirs  and  assigns  for 
ever,  T.  G,  was  held  to  take  only  an  estate-tail.  It  has  been  a 
general  rule  ever  since  the  case  of  Luddington  v.  Kime^  1  Salk. 
224-.  1  Ld,  Ray.  203.  S.  C.  that  the  Court  will  not  construe  a 
limitation  to  be  an  executory  devise,  if  they  can  construe  it  to 
be  a  contingent  remainder. 

Lord  Eldon,  Ch.  J.  This  case  has  on  the  part  of  the  De- 
fendant been  put  upon  the  only  ground  on  which  it  was  capable 
of  being  put,  viz.  that  it  was  the  manifest  intention  of  the  testa- 
tor, that  the  property  in  question  should  go  to  the  issue  of  S. 
Saunders.  Some  principles  may  be  taken  as  quite  clear.  If 
this  be  a  good  executory  devise  a  recovery  will  not  bar  it,  and 
it  is  equally  true  that  the  courts  always  endeavour  to  construe  a 
limitation  a  contingent  remainder  rather  than  an  executory  de- 
vise. The  policy  of  the  latter  rule  is  founded  on  the  very  cir- 
cnimstance  that  an  executory  devise  cannot  be  barred.  After 
giving  the  estate  to  5.  Saunders  her  heirs  and  assigns  for  ever^ 
the  testator  proceeds  to  limit  it  over  to  J.  Taylor  in  the  follow- 
ing terms:  "  But  if  my  said  daughter  shall  happen  to  die  leav- 
ing no  child  or  children  lawful  issue  of  her  body  living  at  the 
time  of  her  death  then  <5r."  -Now  Jl  Taylor  to  whom  the  estate 
is  here  given  ccrtiiiuly  was  a  relation  of  S,  Saunders^  and  if  the 
devise  had  been  "  if  my  daughter  shall  die  without  heirs,"  as  J. 
Tetylor  was  the  next  heir  to  S.  Saunders  after  her  own  children, 
it  would  have  shewnthat  the  testator  by  the  word  "  heirs"  meartt 
heirs  of  the  bodyj  because  J.  Saunders  could  not  d\^  without 
heirs  so  long  as  J.  Taylm-  existed.  On  similar  grounds  CldlcKs 
case  may  have  been  decided.  It  was  impossible  that  the  secofld 
limitation  to  Thomasin  should  ever  take  place  if  Alice  tobk  an 

(a)  By  three  Judges  against  l>i/cr. 
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estate  in  fee  by  the  first  limitation.  For  the  estate  being  limited 
to  Alice  and  her  heirs,  xi  Alice  died  without  children,  hving  Tho- 
masin^  Thomasin  the  sister  would  take  as  heir  general  of  Alice: 
when  therefore  the  testator  says,  "  if  Alice  die  without  issue, 
living  Thomadn^^  the  latter  words  circumscribe  the  former,  and 
shew  that  by  the  word  "  heirs"  must  l)e  intended  **  issue."  It 
is  probable  however  that  tliis  case  was  determined  upon  the  last 
limitation,  ^^  if  botti  daaghters  shall  die  having  no  issue  devise 
over  to  «7.  5."  It  has  been -argued  in  this  case  that  it  was  ma- 
nifestly the  testator's  intention  that  the  children  and  grandchil- 
dren of  S.  Saunders  should  be  benefitted.  But  however  that 
may  be,  the  question  is,  Whether  the  testator  intended  that  the 
children  and  grandchildren  should  be  benefitted  by  this  will  or 
by  some  disposition  to  be  made  by  5.  Saunders  ?  If  she  had 
any  children  living  at  the  time  of  her  death,  the  estate  being 
given  to  her  in  fee,  she  would  have  abundant  power  to  provide 
both  for  children  and  grandchildren.  Nothing  however  is 
given  to  them  by  this  will ;  they  are  merely  named  in  the  de- 
scription of  the  contingency  on  which  the  estate  is  to  go  over. 
It  only  remains  to  be  considered,  whether  this  limitation  be 
within  the  time  allowed  to  executory  devises ;  and  that  it  is, 
there  can  be  no  doubt.  With  every  inclination  to  make  this  a 
contingent  remainder,  yet  unless  we  can  construe  the  devise  to 
be  to  Phebe  Taylor  for  life,  and  in  case  <S.  Saunders  shall  leave 
children  living  at  her  death,  then  to  S.  Saunders  in  fee,  but  if 
not,  then  to  her  for  life,  remainder  over  in  fee,  we  must  hold 
it  to  be  an  executory  devise.  But  by  the  mode  of  construction 
to  which  I  have  alluded  &  Saunders  would  not  know  at  the  time 
when  her  interest  commenced,  whether  she  was  to  have  a  life- 
estate  or  a  fee.  We  are  bound  to  hold  that  the  whole  fee  being 
given  to  5.  Saunders  her  heirs  and  assigns  in  remainder,  no  fur- 
ther remainder  over  can  be  limited  upon  that  fee,  and  that  the 
estate  given  to  the  lessor  of  the  Plaintiff  is  a  new  fee  limited 
upon  a  contingency. 

Heath,  J«  I  think  this  case  clearly  falls  within  the  princi- 
ples laid  down  in  Pells  v.  lirawti,  and  has  not  been  taken  out 
of  those  principles  by  the  arguments  which  have  been  employed. 
A  fee  having  been  given  to  S.  Saunders^  the  rule  that  a  limitation 
shall  be  construed  a  contingent  remainder  rather  tlian  an  exe- 
cutory devise  cannot  apply  to  the  limitation  over  in  this  case. 

RooKE,  J.     I  am  of  the  same  opinion. 

Chambre,  J.     I  am  of  the  same  opinion. 

Judgment  for  the  Plaintiff. 

Miller 
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npHE  PlaintiflFin  this  case  having  signed  judgment  for  want  If  Defendaht'i 

of  a  plea,  the  Defendant  sued  out  a  writ  of  error  thereon  ;  *"2^*SwLh 
and  the  Plaintiff  brought  an  action  on  the  judgment.  The  De-  not  in  terms, 
fendant  then  applied  to  the  Court  and  obtained  a  rule  Nisi  to  t»»ttwritrf«r- 
stay  the  Plamtifrs  proceedmgs  in  the  second  action,  pending  him  hu  been 
tlie  writ  of  error,  he  giving  judgment  in  that  action,  with  stay  J|**^*Hiawdff 
of  execution,  and  undertaking  not  to  bring  a  writ  of  error  u  at  liberty  to  * 

Bayleyy  Serjt.,  in  answer  to  the  application,  produced  an 
affidavit  to  shew  that  the  writ  of  error  was  merely  for  delay, 
which  stated  that  the  Defendant's  attorney  had  applied  to  the 
PlaintifTs  attorney  for  six  months'  time  to  pay  the  money  due, 
and  for  which  the  action  on  the  judgment  was  brought,  alleging 
**  that  unless  that  request  was  granted  the  Defendant  must  put 
himself  to  great  expence  to  obtain  that  time  and  in  the  end 
must  go  to  gaol  and  thus  the  Plaintiff  would  lose  his  money," 
but  never  intimated  that  there  was  any  error  in  the  judgment. 
He  cited  IjOW  v.  Smith  4  T.  R.  436.  n.  (a),  where  on  account 
of  a  similar  declaration  of  the  Defendant's  attorney  the  Court 
of  King's  Bejich  refused  to  stay  proceedings  on  the  PlaintifTs 
judgment,  pending  a  writ  of  error  brought  by  tlie  Defendant. 

Shepherd^  Serjt.,  contra^  insisted,  that  it  was  not  a  necessary 
inference  from  this  declaration  of  the  Defendant's  attorney, 
that  the  writ  of  error  was  brought  for  delay,  and  that  the  Court 
iiad  always  held  a  writ  of  error  a  stay  of  proceedings,  except 
in  cases  where  there  has  been  an  unequivocal  declaration  of 
its  being  merely  for  delay. 

But  The  Court  held  the  rule  to  be,  that  where  the  Defend- 
ant's attorney  has  in  effect,  though  not  in  terms,  admitted  the 
writ  of  error  to  be  brought  for  delay,  there  the  Plaintiff  is  not- 
withstanding at  liberty  to  proceed  on  the  judgment  {b). 

Rule  discharged. 

(a)  Vide  RawUnt  y.  Perry^  I  N.  R.  807.    Savelby  v.  Moor,  S  Taunt.  51. . 
(6)  EnhmsOe  y.  Shepherd,  2.7.  jR.  78.  and  Masterman  v.   GrarUj  5  T.  R,  7U. 
See  also  1  SeUons  Pract.  644.  ed.  2,  where  the  authorities  on  thia  point  are  collected. 
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Penson  t\  Lee. 

ASSUMPSIT  on  a  policy  of  insurance,  with  a  count  for  mo- 
ney had  and  received.  The  Defendant  paid  no  money  into 
Court. 

At  the  trial  before  Lord  Eldmi^  Ch.  J.,  at  the  Guildhall  sit- 
tings after  last  Easter  term,  the  case  was  oj^ned  for  the  Plain- 
tiff merely  on  his  right  to  recover  upon  the  policy.  The  defence 
set  up  was,  that  the  ship  was  not  sea-worthy ;  and  upon  diis 
pouit,  without  any  direct  evidence  of  fraud,  the  case  went  to 
the  jury.  While  they  were  deliberating  upon  their  verdict, 
the  counsel  for  the  Plaintiff  observed  to  His  Lordship,  that  in 
case  the  jury,  should  be  of  opinion  that  the  ship  was  not  sea- 
worthy, the  Plaintiff  would  be  entitled  to  a  verdict  for  a  return 
of  premium.  The  jury  having  no  intimation  of  this  claim 
brought  in  their  verdict  generally  for  the  Defendant. 

A  rule  Nisi  having  been  ob^incd  upon  a  former  day,  to  en- 
ter a  verdict  for  the  premium  upon  the  count  for  money  bad 
and  received, 

Cockell  and  Vaughan^  Serjts.,  shewed  cause,  and  admitted 
that  upon  enquiry  the  practice  had  been  found  to  vary,  widi  re- 
spect to  allowing  the  Plainciff  to  take  a  verdict  for  the  premium 
in  cases  of  this  kind,  contending  that  as  no  mention  had  been 
made  by  the  Plaintiff  in  the  opening  of  his  case  respecting  the 
return  of  premium,  under  the  apprehension  that  such  a  claim 
might  prejudice  the  jury  against  him  on  the  principal  pouit,  he 
ought  not  now  to  be  permitted  to  set  it  up ;  that  the  Defendant 
had  been  deprived  of  the  opportunity  of  contesting  the  claim, 
by  cross-examining  the  Plaintiff's  witnesses,  or  producing  evi- 
dence on  his  own  part  to  establish  fraud,  and  that  therefore  if 
the  Plaintiff  were  now  permitted  to  insist  upon  it,  he  would  take 
advantage  of  his  own  wrong.  They  cited  the  case  of  Nesbitt  v. 
Whitmore^  B.  R,  JE.  40  Geo.  3.(6)  where  a  case  having  been  re- 
served for  the  opinion  of  the  Court,  in  which  no  mention  was 
made  respecting  a  return  of  premium,  the  Court  being  of  opi- 
nion with  the  Defendant  upon  the  principal  point,  did  not  think 
proper  to  direct  a  verdict  to  be  entered  for  the  Plaintiff  for  the 
premium,  though  to  prevent  another  action  being  brought  tbey 
subjected  the  Defendant  to  the  terms  of  paying  the  premium 
to  the  Plaintiff  on  having  judgment  entered  for  himself  without 
costs.  They  also  referred  to  Mackaizie  v.  Ditffy  Park.  Irisur.  377. 

(a)  Vide  VoUum  v.  Simpson^  ]}Ost,  S68.     Skarratt  v.    Vaughant  2   TaunL  266. 
Morgan  v.  EdvoardSy  6  Taunt,  394.     Loi)€$  v.  De  Tastei,  3  D.  and  B,  299. 
(6)  S«e  this  case  mentioned  with  some  slight  diflerence^  I  Easly  p.  97.  m  ntids. 

Shepherd^ 
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Shepherd,  Lensy  and  Bayley,  Serjts.,  in  support  of  the  rule  1800. 
observed,  that  had  they  not  considered  it  as  the  consUmt  prac- 
tice for  the  Plaintiff  in  such  cases  to  have  a  verdict  on  the  count 
for  money  had  and  received,  they  should  have  made  the  claim 
at  an  earlier  period  of  the  cause ;  that  whenever  the  defence  set 
up  imports  that  the  risk  never  has  commenced,  it  is  a  conse- 
quence of  law  that  the  Plaintiff  is  entitled  to  a  verdict  for  the 
return  of  premium ;  that  if  the  facts  of  this  case  had  been  stated 
on  a  special  verdict,  the  Court  would  have  been  bound  to  en- 
ter judgment  for  tlie  PlauitifT.  They  cited  Bumian  v.  Wood^ 
bridge,  DougU  'tSl/andBothwell  v.  Cooke,  ante.  Vol.  I.  p.  172, 
and  Hogg  v.  Homer,  Park.  Insur,  377.  ed.  4.  to  shew-  that  the 
Plaintifi'  is  entitled  to  a  verdict,  though  the  right  to  a  return  of 
premium  were  never  mentioned  during  the  progress  of  the 
cause;  and  relied  on  Nesbitt  v.  Whitmore,  where,  although 
judgment  was  entered  for  the  Defendant,  he  had  been  com- 
pelled to  pay  the  premium  to  the  Plaintiff. 

Lord  Eldon,  Ch.  J.  I  will  state  the  present  inclination  of 
my  opinion  upon  this  subject :  but  before  the  case  is  ultimate- 
ly decided  I  should  wish  to  have  some  conversation  with  Lord 
Ketyon,  and  learn  whether  any  or  what  practice  has  hitherto 
prevailed.  If  any  practice  has  prevailed  it  will  be  unnecessary 
to  enter  into  the  theory  of  the  subject.  The  Plaintiff's  lain 
guage  upon  the  record  is  tliis ;  I  am  entitled  to  recover  as  for 
a  total  loss,  and  if  I  fail  in  that  I  am  entitled  to  recover  so  much 
money  as  the  Defendant  withholds  from  me  contrary  to  g(X)d 
fiiith.  The  language  of  the  Defendant  is,  that  he  owes  nothing 
upon  either  demand.  K  the  nature  of  the  defence  be  such  thai 
the  Plaintiff  must  necessarily  recover  back  the  premium  if  be 
fail  in  his  demand  upon  the  underwriters  as  for  a  total  loss,  his 
counsel  need  not  state  a  single  word  to  the  jury  respecting  the 
return  of  premium.  But  if  the  fidlure  on  the  greater  demand 
does  not  necessarily  infer  a  right  to  recover  upon  the  lesser  ds- 
mand,  the  question  will  be.  Whether  if  the  Plaintiff's  counseif 
confine  himsdf  to  tlie  former,  the  Defendant's  counsel  will  not 
have  a  right  to  conclude  that  the  latter  has  been  abandoned.. 
The  Plaintiff  has  his  choice ;  he  has  stated  two  demands  upon 
the  record,  and  he  may  insist  upon  both,  or  upon  one  only ;  if 
he  be  apprehensive  that  setting  up  a  claim  for  the  return  o£ 
premium  will  prejudice  the  jury  against  him  as  to  his  claim  for 
the  total  loss,  and  therefore  suffers  the  cause  to  proceed  to  its 
conclusion  without  saying  one  word  about  the  premium,  how 

IS 
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1800.  is  the  Defendant's  counsel  to  act?  If  there  be  any  settled  prac- 
tice upon  the  subject,  they  may  conduct  themselves  according- 
ly; but  supposing  no  settled  practice  to  exist,  they  will  have 
lost  the  opportunity  of  cross-examining  the  PlaintifPs  witness- 
es, as  well  as  of  producing  evidence  on  their  own  part,  to  re- 
but the  demand  for  a  return  of  premium.  Does  the  defence 
established  in  this  case  necessarily  infer  a  right  to  a  return  of 
premium  ?  Certainly  not,  if  gross  frand  would  have  been  an 
answer  (a).  Prima  Jacie  the  PlaintifPs  counsel  had  nothing  to 
do  but  to  make  the  demand ;  but  if  gross  fraud  had  been  shewn 
it  will  not  be  admitted  that  they  could  ha^e  succeeded  upon 
tliat  demand :  and  the  question  is,  Whether  it  was  necessary 
for  the  Defendant  to  combat  a  claim  which  had  never  been 
made  ?  If  it  was  my  duty  to  have  stated  to  the  jury,  tliat  if  they 
found  the  ship  not  sea-worthy  they  must  give  the  Plaintiff  a 
verdict  for  the  premium,  on  the  count  for  money  had  and  re- 
ceived, I  do  not  think  that  the  mere  circumstance  of  this  ver- 
dict being  found  generally  for  the  Defendant  ought  to  conclude 
the  Plaintiff.  But  if  gross  fraud  be  a  material  ingredient  in 
summing  up  where  a  return  of  premium  is  demanded,  though 
I  will  not  take  upon  me  to  say  that  actual  fraud  was  proved  in 
this  case,  yet  I  shall  not  have  done  my  duty  in  not  stating  to 
the  jury  that  there  were  circumstances  very  material  for  their 
consideration,  and  that  if  they  amounted  on  their  judgment  to 
gross  fraud,  that  would  overthrow  the  claim  for  a  return  of  pre- 
mium. Suppose  the  Defendant's  counsel,  upon  the  demand 
being  set  up  at  the  conclusion  of  the  trial,  had  then  desired 
leave  to  go  into  evidence  of  fraud ;  could  it  have  been  refused? 
The  inconvenience  will  be  extreme  if  the  Plwntiflfs  counsel 
can  be  permitted  to  open  as  many  cases  as  they  please  grada- 
tint  et  seriatim,  I  do  not  conceive  that  this  case  can  be  decided 
merely  with  reference  to  actions  on  policies  of  insurance ;  it 
must  be  decided  with  reference  to  all  other  cases  in  which  se- 
veral demands  can  be  made  under  the  different  counts  in  the 
declaration.  If  the  practice  is  already  settled  it  must  prevail : 
but  if  it  be  yet  unsettled,  I  think  the  Plaintiff  ought  to  be 
bound  by  his  opening. 

Heath,  J.  If  the  practice  upon  this  subject  be  settled,  I  see 
no  reason  why  the  Defendant  should  complain  of  surprise,  for 
the  common  and  ordinary  practice  is  sufficient  notice  to  him. 

(a)  See  this  point  discussed,  Park,  Insur,  215 — 216.  and  finally  wtUed  in  Chapmofi 
and  othen  v.  Frtuer,  B,  R,  Trin,  S3  Geo,  3,  Park,  Insur.  218. 

RooU) 


Pevsow 
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RooKE,  J.     I  shall  yield  to  the  practice  whatever  it  may        1800. 
turn  out  to  be.     But  on  principle,  it  appears  to  me,  that  it 
would  be  attended  with  great  inconvenience,  if  the  Plaintiff  ^ 

were  suffered  to  take  a  verdict  in  cases  of  this  kind.     I  think  Lu. 

that  the  Plaintiff  ought  to  make  a  full  disclosure  of  his  case  to 
the  jury :  the  jury  only  have  power  to  give  a  verdict  for  the 
return  of  premium;  the  Court  cannot  order  it.  Suppose  the 
Plaintiff  were  to  admit  that  the  ship  was  not  sea-worthy,  the 
Court  could  not  refer  the  case  to  the  prothonotary  to  ascer- 
tain the  premium.  The  Defendant  may  go  into  evidence  of 
fraud ;  and  if  the  demand  be  capable  of  being  rebutted,  it 
should  have  been  stated  to  the  jury. 

Chambre,  J.  In  practice  great  indulgence  is  allowed  to 
the  counsel  in  cases  of  this  sort.  Some  inconvenience  may 
perhaps  arise  from  not, stating  the  whole  case  to  the  jury  in  the 
opening;  but  justice  is  often  better  obtained  by  not  holding 
die  counsel  too  strictly  to  the  statement  in  the  opening.  On 
the  part  of  the  Plaintiff  all  that  was  necessary  was  prov^; 
and  if  the  Defendant  intended  to  prevent  the  Plaintiff  from 
recovering  the  premium  he  should  have  proved  fraud.  The 
Court  indeed  ought  not  to  sufier  the  Defendant  to  be  sur- 
prised, or  to  preclude  him  from  entering  into  evidence  if  he 
has  it  in  bis  power.  In  general,  every  thing  is  taken  to  be 
proved  which  is  not  objected  to.  In  drawing  up  a  demurrer 
to  evidence,  many  facts  are  stated  which  never  were  actually 
given  in  evidence.  If  it  were  not  so,  the  business  of  the  sit- 
tings would  be  protracted  to  an  intolerable  length.  The  dete^- 
mination  of  this  case  must  depend  entirely  on  the  practice. 

Lord  Eldon,  Ch,  J.  On  this  day  said — We  have  made 
inquiries  respecting  the  practice  on  this  subject,  and  find  that 
Lord  Kenyon  is  of  opinion  that  in  cases  of  this  kind,  the 
Plaintiff  is  intided  to  a  verdict  for  the  premium.  Without 
entering  hito  any  reasoning  upon  the  subject,  we  have  only  to 
say,  that  the  verdict  in  this  case  must  be  entered  for  the  Plain- 
tiff on  the  count  for  money  had  and  received ;  but  as  there 
may  be  cases  in  which  the  application  of  this  practice  may 
work  injustice,  we  hope  that  the  Plaintiff's  counsel  will  in  fu- 
ture demand  the  premium  in  his  opening  where  he  means  to 
insist  upon  it  on  failure  of  his  claim  for  the  loss. 

Per  Curiam^  ^  Rule  absolute. 

Afterwards  on  the  taxation  of  costs  the  prothonotary  allowed 
to  the  Plaintiff  the  costs  of  the  count  for  money  had  and  re- 
ceived 
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1800. ,      ceivecl  on  which  he  had  succeeded,  in  doing  which  he  incloded 

all  the  expences  attending  the  trial,  but  allowed  no  costs  to 

PEvsosf        either  party  on  the  counts  uiM)n  which  the  Plaintiff  had  failed. 
Lfc.  In  consequence  of  this  a  rule  nisi  was  obtained  calling  on  the 

Plaintiff  to  shew  cause  why  the  prothonotary  should  not  re- 
view his  taxation  and  allow  costs  to  the  Defendant  on  all  the 
counts  except  that  for  money  had  and  received. 

Shepherd,  Lens,  and  Bayley,  Serjts.,  now  shewed  cause,  and 
argued,  1st,  that  the  Plaintiff  was  eniitled  to  all  the  costs  of 
the  trial  since  he  could  not  have  recovered  upon  the  count  for 
money  had  and  received  without  going  into  all  the  circom- 
stances  oF  the  case,  and  that  it  was  no  hardship  upon  the  De- 
fendant, inasmuch  as  he  might  have  saved  that  expence  and 
trouble  by  paying  the  premium  into  court;  2dly,  that  accord- 
ing to  the  case  of  Spicer  v.  Teasdale,  ante,  p.  49.  where  the 
Plaintiff  in  this  court  recovers  upon  one  count  he  is  entitled 
to  the  costs  of  all  the  counts ;  but  even  supposing  that  practice 
to  have  l>een  since  altered  and  the  rule  of  the  King's  Bench 
to  have  been  adopted  {a\  yet  the  Defendant  could  not  be  en- 
titled to  any  costs  in  a  case  where  the  Plaintiff  has  succeeded 
upon  one  count  on  the  trial  of  the  general  issue;  tboi^ 
where  different  issues  were  tried  it  might  be  otherwise. 

CoekeU  and  Vaughan,  Serjts.,  in  support  of  the  rnle  con- 
tended, 1st,  that  the  PlaintifPs  success  upon  the  last  count  did 
not  arise  out  of  the  evidence  adduced  by  the  witnesses  on  the 
part  of  the  Plaintiff,  but  out  of  the  total  failure  of  the  Plain- 
tiff on  that  part  of  the  case  which  it  was  brought  to  support 
and  out  of  tlie  case  established  by  the  Defendant ;  2dly,  that 
where  the  Court  see  two  separate  causes  of  acdon  on  record, 
if  the  Plaintiff  succeed  on  one  and  the  Defendant  on  the  other, 
they  will  allow  costs  to  each  party,  and  that  no  two  causes  of 
action  could  be  more  distinct  than  those  upon  which  issue  was 
taken  in  this  case.  They  referred  to  Day  v.  Hank,  3  7\  R 
654.  Braithwaite  v.  Bradford,  6  T.R,  699.  and  to  the  case  in 
this  court,  T.  32  G.  3.,  cited  by  Le  Bkinc,  J.,  S  T.  IL  467. 

Lord  Eldon,  Ch.  J.  Subsequent  to  the  case  of  Spiter  v. 
Teasdxde  the  Court  declared^  though  whether  in  soefa  a  man- 
ner as  to  be  heard  by  alt  the  bar  I  will  not  take  upon  me  to 
say,  that  the  practice  of  this  Court  should  in  future  be  con- 
formable to  that  of  the  King^s  Bench.  On  this  record  there 
are  manifestly  distinct  causes  of  action ;  and  if  consistently 

(a)  Which  th«  Court  intimated  to  have  been  the  caie^  whei  the  nik  nbi  was  ob- 
tained. 

whb 
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with  the  practice  of  the  Kifig's  Bericky  the  Court  could  order        1800. 
the  prothonctary   to  allow  costs  to  the   Plaintiff  upon  that 
count  only  on  which  he  has  succeeded,  and  to  the  Defendant  ,;. 

upon  the  others,  I  think  that  we  should  promote  the  justice  of  ^^^ 

the  case ;  but  as  it  appears  that  the  Defendant  in  a  case  like 
this  would  not  be  allow.ed  his  costs  in  die  King's  Bench^  I  am 
to  presume  that  the  practice  of  that  Court  is  founded  on  equity 
and  reason.  In  the  present  instance,  however,  as  the  protho- 
notary  has  taxed  the  costs  under  the  supposition  that  he  was  . 
bound  to  allow  all  the  costs  of  the  trial  to  the  PlaintiiF,  the  taxa- 
tion must  be  reviewed.  In  making  his  review  he  will  consider 
whether  the  witnesses  adduced  by  the  Plaintiff  were  bond  Jide 
brought  forward  to  support  the  count  upon  which  the  Plaintiff 
has  recovered  either  wholly  or  in  part,  and  will  allow  for  them 
accordingly;  if  he  shall  be  of  opinion  that  they  were  not 
-brought  forward  with  the  intention  of  supporting  that  count, 
either  wholly  or  in  part,  he  will  disallow  the  costs  respecting 
them  altogether. 

Heath,  J.,  observed,  that  in  the  case  of  Day  v.  HankSy  the 
judgment  entered  for  the  Plaintiff  had  been  suffered  by  the 
Defendant  to  go  by  default  {a) ;  and  that  the  Plantiff  who 
carried  down  the  record  to  trial  failed  there  altogether. 

Roore,  J.,  concurred. 

Chambre,  J.  The  case  of  Day  v.  Hanks  does  not  apply  to 
this ;  for  in  that  case  the  Plaintiff  had  judgment  upon  an  in- 
quest of  office  only,  whereas  the  Defendant  had  judgment 
upon  the  only  issue  that  went  down  to  trial.  It  seems  to  me 
to  be  the  settled  practice  of  the  King's  Benchy  that  if  a  trial 
takes  place,  and  any  one  issue  be  found  for  the  Plaintiff,  he 
must  have  the  general  costs ;  though  on  the  taxation  of  those 
costs,  the  officers  are  authorized  to  deduct  the  costs  of  all 
such  parts  of  the  pleadings,  of  such  parts  of  the  briefs,  and 
of  such  witnesses  as  are  not  applicable  to  the  points  on  which 
the  verdict  proceeds. 

The  prothonotary  was  ordered  to  review  his  taxation  on  the 
above  principles  (6). 

(a)  In  Brakhwaiie  v.  Bradford,  6T.1L  preient,  is  jBWcAer  ▼.  Green,  Doug,  678. 

602.  howiever,  Grote,  J.,  thought  that  **  if  cited  ante,  p.  50.  note  (b).     In  that  note 

that   case  were   considered  as  so  many  an  observation   is  made  on   Butcher  v. 

ngbts  claimed  in  difierent  counts,    and  Green,  which  observation,  aLwdl  as  tbtf 

separate  issues  taken  on  each,  it  would  general  inference  there  drawn  from  Z>qy, 

fkn  witliin  the  rea5on  of  the  determination  v.  HanH,  must,  after  the  present  decision, 

in  Day  v.  Hanks**  be  abandoned. 

{b)  The  case  most  analagous   to   the 

Brooker 
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Nov.  25th. 


*A  joiiider  in  de- 


Brooker  v.  Simpson. 


murrer  must  be    T^HE  Defendant,  a  prisoner,  having  demurred  and  given  a 


signed  by  a  Ser- 
jeant, 


rule  to  join  in  demurrer,  the  Plaintiff  filed  a  joinder  in 
demurrer  in  the  office  which  was  not  signed  by  a  Serjeant; 
whereupon  the  Defendant  signed  judgment  of  nonpros ;  and 
then  obtained  a  rule  to  shew  cause  why  he  should  not  be  dis- 
charged out  of  custody. 

Bayley^  Serjt.,  on  shewing  cause  cited  Hubert  v.  Lord  /Ky- 
mouthy  2  BU  816.  where  the  Court  held  that  the  replication  of 
nvl  tiel  record  does  not  require  a  Serjeant's  hand,  and  over- 
ruled the  case  of  Simson  v.  Neale^^^  Wils.  T*.  in  which  the 
contrary  had  been  decided ;  he  also  referred  to  Ellis  v.  Gooey^ 
antej  vol.  I.  p.  469.  where  the  Court  said  that  a  similiter  was 
an  exception  to  the  rule,  ^'  that  where  the  plea  is  signed  by 
counsel  the  replication  must  be  signed  also,''  and  urg^  that  a 
joinder  in  demurrer  was  a  mere  similiter. 

Marshall^  Serjt.,  contra^  cited  Douglas  v.  Childy  E,  S3  Geo.  3. 
C.  B.  (a) 

The  Court  (after  conferring  with  the  officers)  said,  that  a 
joinder  in  demurrer  ought  to  have  a  Serjeant's  band;  for  that 
a  Serjeant  ought  to  be  met  by  a  Serjeant. 

Rule  absolute. 


(rt)  Douglas  V.  Child,  E,  S3  Geo.  S. 
C,  B.  The  Defendant  delivered  a  de- 
murrer without  being  signed  by  a  Serjeant ; 
whereupon  the  Plaintiff  signed  judgtnent. 

The  Court  after  hearing  Bond  and 
Runnmgtoit,  Serjts.,  and  having  consi- 
dered the  point,  declared  that  it  would  be 
extremely  improper  to  allow  an  attorney 
to  sanction  so  important  a  step  in  the 


cause,  as  that  which  adnnils  all  the  facts 
to  be  well  pleaded  on  the  other  side.  And 
Eyre,  Ch.  J^  said,  that  it  would  be  great 
presumption  in  an  attorney  to  take  upoa 
bimsdf  to  decide  when  a  party  m^t 
demur  or  join  in  demurrer ;  and  that  this 
could  in  no  case  be  such  a  matter  of 
course  that  the  attorney  murfat  do  it  biio- 
self.  * 


Atkinson  v.  Newton. 

rilHE  writ  dijieri  facias  in  this  case  Iiaving  been  made  return- 

able  "  on  the  Thursday  after  the  morrow  of  All  Souls^" 

whicli  is  the  return  day  in  the  King's  Bench,  instead  of  <<  on  the 

morrow  of  ^//  Souls j*  the  return  day  in  this  Court,  cross  motions 


Nov.  25tb. 

Fi.fa,  being 

made  returnable 

on  a  Iiing*i 

Bench  return 

day,  instead  of  a 

Common  IHeas 

return  day,  was 

amended  by  the  award  of  execution  on  the  roll  (a). 


(a)  Vide  Shmm  v.  Guniey,  5  Tauni.  605.  &  P. 


were 
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were  made,  viz.  on  the  part  of  the  Plaintiff'  to  amend,  and  on        1 800. 

the  part  of  the  Defendant  to  set  aside  the  proceedings  on  the 

execution  for  irregularity.   Both  these  applications  now  coming       ATKiwioif 
on  to  be  considered,  Niwiok. 

Shepherd^  Serjt.,  in  support  of  the  former  motion,  cited 
Browne  v.  Hammond^  Barnes^  10.  Newnham  v.  Law^  5  T.  R. 
577.  Shaw  v.  MarweUy  6  T.  R.  450.  Bourchier  v.  Whittle^ 
1  H.  Bl.  291.  Carr  v.  Shaw^  7  T.  R.  «99.  and  Stevenson  v. 
JDanverSf  ante^  p.  109. 

Best  and  Onslow^  Serjts.,  contra,  insisted  that  the  Court 
would  not  give  leave  to  amend  unless  with  a  view  to  further 
the  justice  of  the  case,  which  in  this  instanqe  would  be  defeated 
by  the  amendment  proposed.  They  also  contended  that  there 
was  nothing  to  amend  by,  and  cited  La  Roche  v.  Wasbrough, 
2T.  R.  737-,  where  the  Court  in  granting  leave  to  amend  laid 
stress  on  the  circumstance  of  there  being  something  by  which 
the  mistake  might  be  amended. 

But  the  other  side  observing,  that  on  a  reference  to  the  record 
as  now  made  up,  it  would  appear  by  the  award  of  execution  that 
the  writ  was  awarded  ^^  returnable  here  on  the  morrow  of  All 
Sotds,  4*^."  and  this  being  proved  by  production  of  the  record, 

T^e  Court  made  the  rule  for  amending  absolute,  and  dis- 
charged the  rule  for  setting  aside  the  proceedings. 


MOUNTFORD   V.    WiLLES. 


Kov.  S7Ui. 


/k  CTION  for  goods  bargained  and  sold.  In  support  of  the  in  a  contract  for 
'^^  Plaintiff's  demand,  a  note  of  the  Defendant's  was  given  in  the saicof  good*, 
evidence  at  the  trial,  requesting  the  Plaintiff*  to  furnish  one  W.  time^be  limited^ 
Julien  with  timber  to  the  value  of  30/.  or  thereabouts,  for  which  ^^^^^^  ^^u?' 
the  Plaintiff^  undertook  to  be  answerable.  At  the  bottom  of  rendor is  entitled 
the  note  was  written,  "  Credit  till  Christmas."  A  verdict  was  to.>rttef«i onthe 
found  for  the  Plaintiff*  which  included  interest  on  the  sum  de-  time  (a), 
manded  from  the  Christmas  referred  to  in  the  note. 

Marshall^  Serjt.,  having  obtained  a  rule  nisi  to  set  aside  the 
verdict  and  have  a  new  trial  on  some  other  points  which  were 
overruled,  now  objected  that  the  Plaintiff*  could  not  retain  the 
verdict  as  it  included  interest,  which  ought  not  to  be  given  for 
goods  sold.     He  cited  Blaney  v.  Hendrick,  3  JVils.  205.  where 

(a)  And  see  Tapenden  v.  Randally  post,  472.  De  HaviUatid  v.  Bowerhank,  1  Camjib, 
50.  52.  and  the  cases  there  cited.  Contrtt,  Chrdm  v.  Swan,  19  Eatt^  419.  Stadt  r; 
LotMO,  8  Taunt.  157. 

VOL.  II.  z  though 
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1800.        though  it  was  ruled  that  interest  might  be  given  on  an  accoant 

"- stated  from  the  day  on  which  it  was  stated,  yet  Gaiddy  Blackstone, 

MouxTiroRD     ^^^j  j^^^^^^  j^^  {absente  De  Grey,  Ch.  J.,)  said,  that  «  for  money 

"Wjllxs.        owing  for  goods  sold  and  delivered  no  interest  shall  be  allowed." 

But  The  Cofirt  held  that  the  Plaintiff  was  entided  to  interest 
from  the  period  mentioned  in  the  note. 

Rule  discharged. 


Ncv.  27th. 


Elliot  and  Others  r.  Davis. 


j1.  executed  a  Tr|EBT  on  bond.  Plea  non  est  factum. 
and  Berena  bond  "^  At  the  trial  before  Lord  Eldon,  Ch.  J.,  it  appeared  that 
of  himself  and  the  boud  in  question  was  given  to  the  Plaintiffs  by  the  De- 
"!^°and^A"  fendant  as  surety  for  a  third  person;  that  previous  to  its  exe- 
havingnoautho-  cution,  the  Defendant  havinir  brought  the  bond  to  the  Plain- 
to  do.  Held  that  tifiTs  counting-house  filled  up  with  his  own  name  only  as  surety, 
the  bond  was  Jt  was  objected  OH  the  part  of  the  PlaintiflFs  that  they  meant  to 
filbond  of  X^  hdiwe  the  joint  security  of  the  Defendant  and  his  partner,  one 

Marsh ;  that  upon  this  objection  being  made  the  bond  was, 
with  the  consent  of  the  Defendant,  but  in  the  absence  of 
Marsh,  altered  into  a  joint  and  several  bond  in  the  names  of 
the  Defendant  and  Marsh,  and  being  signed  by  the  Defendant 
"  Davis  and  Marsh^^  was  by  the  former  regiilarly  sealed  and 
delivered  as  his  deed;  and  that  Marsh,  on  being  informed  of 
the  transaction,  expressed  his  disapprobation  of  what  the  De- 
fendant had  done.  Upon  this  evidence  it  was  insisted  on  the 
part  of  the  Defendant  that  there  was  no  regular  single  execu- 
tion of  the  bond,  there  being  but  one  seal,  against  which  were 
set  the  names  of  <<  Davis  and  Marsh,*'  and  that  the  execution 
therefore  being  insufficient  as  against  both,  was  insufficient  also 
as  against  the  Defendant.  A  verdict  was  found  for  the  Plain- 
tiffs, with  leave  to  the  Defendant  to  move  to  have  that  verdict 
set  aside  and  a  nonsuit  entered.  Accordingly  a  rule  nisi  having 
been  obtained  for  that  purpose  on  a  former  day, 

Cockell,  Serjt.,  new  shewed  cause,  and  contended  that  the 
bond  was  well  executed  as  against  the  Defendant,  the  signing 
being  immaterial,  as  appears  from  the  form  of  pleading,  where 
the  sealing  and  delivery  only  are  averred,  both  which  latter 
acts  the  Defendant  alone  performed.  He  cited  Cromweil  v. 
Grunsden,  2  Salk.  462.  1  Lord  Raymond,  335.  S.  C,  where 
the  Plaiutifi^  having  declared  on  a  bond  of  the  Defendant's 
testator  Robert  Erli?i,  and  it  appearing  to  have  been  signed 

«    Rohert 
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**  Robert  ErlmrC^  the  Court  on  an  objection  taken,  said,  "  the 
variance  between  the  name  signed  which  is  Erlwin  and  the  name 
in  the  obligation  which  is  Erltn,  is  not  material,  because  sub- 
scribing is  no  essential  part  of  the  deed,  sealing  is  sufficient." 

SelloHy  Serjt,  in  support  of  the  rule,  insisted,  that  though  signa- 
ture might  not  be  necessary  to  the  validity  of  a  bond,  still  if  any 
signature  be  actually  put  to  it,  the  parties  to  the  bond  must  abide 
by  that  signature ;  that  in  this  case  the  alteration  in  the  bond 
was  made  at  the  instance  of  the  Plaintiffs,  who  having  at  the  time 
the  Defendant  entered  into  this  engagement  refused  to  take  his 
single  security,  ought  not  now  to  be  allowed  to  resort  to  him 
alone,  since  if  it  had  been  a  good  joint  and  several  bond,  he  would 
have  been  entitled  to  contribution  from  his  co-surety  {a). 

Lord  Eldon,  Ch.  J.  The  alteration  which  was  made  in  the 
bond  appears  to  have  been  as  much  the  act  of  the  Defendant  as 
of  the  Plaintiff*,  so  that  no  argument  in  his  favour  can  be  drawn 
from  that  circumstance.  His  single  security  being  objected  to, 
he  offered  to  execute  a  bond  for  himself  and  his  partner  Marshy 
having  no  authority  from  the  latter  to  bind  him.  The  way  iu 
which  this  obligation  begins  is  this,  '^  Know  all  men  by  these 
presents  I  7*.  Davis  and  G,  Marskj"  &c.  The  Defendant 
meant  it  to  be  his  several  bond,  and  the  joint  and  several  bond 
of  himself  and  Marsh.  Having  had  no  authority  to  bind 
Marshy  the  bond  becomes  the  several  bond  of  the  Defendant, 
but  not  the  joint  and  several  bond  of  himself  and  Marsh.  The 
bond  being  sealed  and  delivered  is  sufficient,  and  we  would,  if 
it  were  necessary,  hold  him  to  have  described  himself  by  the 
name  of  "  T.  Davis  and  G.  Marshy*  and  to  be  estopped  from 
shewing  that  his  name  is  T.  Davis  only. 

The  other  Judges  concurring  in  opinion.     Rule  discharged. 

(a)  See  Cowett  v.  jidams,  ante^  268.,  and  Deering  v.  Lord  JfmcheUea^  ante,  270. 


i8oa 

Elliot 

and  Other! 

v. 

Davis. 


Smith  v.  Tyson. 


Nov,  27th. 


rW^HE  Defendant  in  this  case  was  holden  to  bail  on  an  affi-  I^""  afMarHto 

davit  made  by  the  PJaintiff''s  clerk,  who  swore  positively  bythe^PWmora 

to  the  debt,  "  and  that  no  offer  or  tender  had  been, made  to  clerk  exprc«^ 

the  said  Plaintiff"  to  pay  the  same  or  any  part  thereof  in  notes  rn*£nk*uot«,  it 

is  bad :  for  a 

clerk  cannot  have  certain  knowledge  of  a  mere  negative  (o). 


(a)  ruk ^„ 

V.  iliUer,  jtost,  420 


Knight  V.  Xeyte,  1  Eattj  415.     Hammertie^  v.  MitcML  post.  899. 
ost,  420.     Smith  v.  Barclay,  3  /?.  and  P.  219. 

Z    2 


BoU 

of 
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1800. 

Smith 

V. 

Tysok. 


of  the  governor  and  company  of  the  Bank  of  England  ex- 
pressed to  be  payable  on  demand." 

OnsloWj  Seijt.,  having  obtained  a  rule  nisi  for  discharging 
the  Defendant  on  a  common  appearance  on  the  ground  of  the 
tender  in  bank-notes  having  been  expressly  n^atived  by  a 
clerk,  ivhereas  that  fact  could  not  be  sufficiently  within  his 
knowledge  to  warrant  the  affidavit; 

Bayley^  Serjt,  contrdj  insisted  that  the  affidavit  being  posi- 
tive was  sufficient,  for  that  if  it  was  fidse  the  clerk  was  indict- 
able for  perjury,  and  that  a  positive  affidavit  of  tlie  ddt  by  a 
clerk  had  been  held  good. 

Chambrey  J.,  observed  that  a  clerk  may  have  knowledge  oft 
debt  being  due  to  his  master,  that  being  a  certain  fact,  and  if 
that  debt  has  been  discharged  it  is  matter  of  defence;  but  that 
in  this  case  the  clerk  had  also  sworn  to  a  mere  negative,  of 
which  he  could  have  no  certain  knowledge  (a). 

The  Court  were  of  opinion  that  the  affidavit  was  bad,  and 
refused  to  allow  a  supplemental  affidavit. 

Rule  absolute. 


(a)  If  the  clerk  had  negatived  the  tender 
according  to  the  hat  of  hit  knowledge  and 
beUef  it  would  have  been  equally  bad  in 
this  case.  Cats  v.  Levi,  8  T.  S.  520. 
Though  if  the  Plaintiif  had  been  abroad 
it  should  seem  that  such  an  affidavit  by 


the  clerk  would  have  been  sufBcienL  See 
Munro  v.  Spinks,  8  T.  'R.  S84.  where  tbc 
agent  of  a  PlainttflT  abroad  swore  paa- 
tively  to  the  debt,  and  negatived  the 
tender  in  banlc-notes  acording  to  tbe  bat 
of  his  knowledge  and  beUeL 


Nov.  28th. 


RusHTON  V.  Chapman. 


The  day  inserted  fllHE  defendant  in  this  case  was  served  with  a  commoa 
appear  to  a  com-  capias,  returnable  in  fifteen  days  of  the  Hofy    Trtnihf, 

moncajnatmnui  ^^{jg  22d  of  Jtitie^)  to  which  a  notice  was  subjoined  to  "  ap- 
day  of  the  writ,    pear  in  His  Majesty's  Court  of  Common  Pleas  at  the  return 

thereof  being  the  25th  day  of  JuJie^  which  was  the  quarto  dU 
post.  A  rule  was  obtained  calling  on  the  PlaintiiF  to  shew 
cause  why  the  proceedings  should  not  be  set  aside  for  irregn- 
larity ;  and  the  case  was  mentioned  several  times  in  this  term. 
.  Besty  Seijt ,  in  support  of  the  rule,  relied  upon  the  words  of  the 
5  Geo.  2.  c.  27.  s.  4.  and  the  constant  practice  of  the  Court  ante- 
cedent to  the  case  oi  Sumner  x.  Brady  in  1791,  1  H.  Bl.  630.; 
with  respect  to  which  case  he  observed,  that  as  the  proceedings 
there  appeared  by  the  report  to  have  been  founded  upon  an  origi- 

rail 
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nal  clausumfregiti  the  statute  did  not  apply,  and  added,  that         1800. 

as  the  Defendant,  after  having  received  notice  to  appear  at  the        

return,  could  not  be  in  contempt  until  the  quarto  die  post^  he        R«^*^>' 
would  be  deprived  of  the  latitude  which  the  law  allows,  if  the       Chjitjuk. 
Plaintiff  were  permitted  to  give  notice  for  him  to  appear  on 
that  very  day  upon  which  if  he  does  not  come  in  he  will  be  in 
contempt. 

The  officers  reported  to  the  Court,  that  upon  search  made  itap- 
peared  that  the  process  mSuginerv.Bradyv/BSHConwckoiicapiiis. 

Bunnington^  Serjt.,  in  shewing  cause,  relied  on  the  authority 
oi Sumner  v.  Brady^  and  adopted  the  reasoning  there  made  use 
of)  that  the  quarto  die  post  is  to  be  considered  as  the  effectual 
retam  day,  and  that  the  notice  would  be  equally  good  whether 
the  return  day  or  the  quarto  die  post  were  inserted. 

Lord  Eldon,  Ch.  J.,  upon  the  argument  inclined  to  think  that 
it  was  impossible  for  the  Court  to  hold  that  the  notice  would  be 
equally  good  either  way,  for  that  the  words  of  the  act  of  parlia- 
ment must  bt  taken  to  mean  one  day  or  the  other;  and  if  the  sum- 
mons in  this  case  was  good,  a  notice  in  which  the  words  of  the 
act  were  strictly  followed  and  the  return  day  inserted  must  be  bad. 

On  this  day  his  Lordship  said  : — We  understand  that  the 
practice  of  the  Court  has  been  to  support  notices  similar  to  the 
present.  If  that  had  not  been  the  practice,  I  should  have  enter- 
tained doubts  upon  the  case.  My  Brotliers  however  are  disposed 
to  think  that  in  future  at  least  that  practice  ought  to  be  altered, 
and  that  those  notices  will  be  more  conformable  to  the  act  of 
parliament  if  they  are  drawn  up  according  to  the  practice  which 
existed  previous  to  the  case  of  Sumner  v.  Brady.  We  desire 
therefore  it  may  be  understood  that  the  Court  now  orders  tliat 
in  future  the  return  day  be  inserted  in  the  notice. 

Per  Curiam^  Rule  discharged. 


I 


Holland  v.  White.  iv<w.88iii. 

N  this  case  the  son  of  the  Plaintiff's  attorney  was  present  in  If  the  rule  of 

Court  when  the  bail  justified,  but  the  Plaintiff's  attorney,  S'SS';^"^ 

not  havinfir  been  served  in  time  with  a  rule  allowinir  the  justifi-  the  Fiamtiff*i 

cation,  took  an  assignment  of  the  bail-bond,  and  proceeded  take  an  osiot^ 

thereon.     To  set  aside  this  assignment  and  the  proceedings  mentofthebaii- 

^v  1        •  •  L^  •      J  bond,  thouffh  be 

thereon  a  rule  ntst  was  obtamed  ;  knowa  of  t& 

justificttioa(a), 
(a)  Vide  Q!um  v.  Reynolds,  S  M.  and  S,  144. 

Against 
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Against  which  Runnington^  Serjt.,  now  shewed  cause,  and 
cited  The  King  v.  The  S/ien'fof  Middlesex,  4  T.  R.  493.  and 
Roberts  v.  Gilbert,  E.  34  Geo.  3.  C.  D.  to  shew  that  the  rule  al- 
lowing the  justification  must  be  actually  served  although  tlie 
PlaintifTs  attorney  be  present  at  the  justification. 

Clayton,  Serjt,  was  proceeding  to  support  the  rule  nisi^  and 
observed  that  no  fraud  had  been  practised  on  the  revenue  {a\ 
inasmuch  as  the  rule  had  been  actually  drawn  up,  though  not 
served  in  time. 

But  The  Court,  on  reference  to  the  officers  finding  the  prac- 
tice to  be  as  stated  on  the  part  of  the  Plaintiff,  and  that  it  pro- 
ceeded not  only  on  the  ground  of  protecting  the  revenue,  but 
also  on  the  notion  tliat  the  Defendant  must  be  taken  to  have 
waved  his  justification  unless  he  served  the  rule  for  the  al- 
lowance. 

Discharged  the  rule. 


(a)  In  The  King  v.  The  Sheriff"  if  Middlesex  the  Court  laid  they  were  bound  to  take 
care  tbat  the  revenue  was  not  defraiided. 
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Hill,  one,  &c.  v.  Humphreys.  /an.  27th. 

rilHE  Plaintiff  in  this  case  having  brought  an  action  to  re-  Delivery  of  an 
cover  the  amount  of  a  bill  for  business  done  by  him  as  at-  the*compting-* 
torney  to  the  Defendant,  the  cause  came  on  to  be  tried  before  '^©"•c  <>»*»>• 
Lord  EldoHj  Ch.  J.,  at  the  Westminster  Sittings  after  last  Mi*  before °he  com- 
chaelmas  term.     On  the  part  of  the  Plaintiff  it  was  proved,  mencemcnt  of 
that  a  month  before  the  commencement  of  the  action,  a  copy  thebiDii  noTa 
of  the  bill  signed  according  to  the  statute  had  been  left  at  the  8?°^  delivery 
Defendant's  compting-house.     Upon  this  his  Lordship  non-  sgm.  s.  c.S3. 
suited  the  Plaintiff,  observing,  that  as  the  Stat  2  Geo.  2.  c.  23.  If  «» attorney 
requires  that  the  bill  should  either  be  delivered  to  the  party  hU  bui  certain 
personally,  **  or  left  at  his  dwelling:  or  last  place  of  abode"  a  «'f»", connected 

,1    ,     c        *u  .      r     i_  •  t  -  with  hit  profe«- 

montn  belore  tne  commencement  01  the  action,  the  terms  of  nonai  capacity 
that  act  had  not  been  complied  with  by  a  delivery  at  the  compt^   ^!jS**  i"°*  — 
ing-house  of  the  Defendant.     Liberty  however  was  given  to  the  terms  of  the 
the  Plaintiff  to  move  that  the  nonsuit  mif^ht  be  set  aside.  *  ^*  *•  ^'  ^'* 

°  and  in  an  action 

upon  the  bill 
fiul  because  it  was  not  properly  delivered  according  to  the  directions  of  the  statute  he  must  fail  altogether, 
and  will  not  be  allowed  to  recover  for  such  Uemt  only.— 'Qu/vw,  Whether  the  same  rule  would  not  pre- 
vail if  such  itemt  were  not  at  all  connected  with  his  professional  capacity  (a). 

(a)  Vide  Crowder  v.  Shee^  1  Camp,  437.  Mowbray  v,  Flenung^  11  Eatt^  285.  Vin- 
cerU  V.  Staymaitr,  12  jBojt,  372.  Howard  ▼.  BanuboUomf  S  Taunt.  526.  620.  Lux- 
nuare  Y.  LethMdge.  5  JB.  unA  A.  b98. 

The 
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1801.  The  counsel  for  the  Plaintiff  did  not  think  it  worthwhile  to 

controvert  the  above  decision ;  but  having  afterwards  discovered 

^^^^  that  the  bill  contained  two  items  which  could  not  be  considered 
HuM.rH»zTs.  as  "  fees,  charges,  or  disbursements  at  law,  or  in  equity,**  within 
the  meaning  of  the  statute,  viz.  91.  for  costs  paid  upon  a  discon- 
tinuance, and  21.  ISs.  4fd.  for  pre}>aring  a  case  and  laying  it  be- 
fore a  special  pleader ;  they  obtained  a  rule  to  shew  crause  why 
a  verdict  should  not  be  entered  for  the  Plaintiff  for  those  two 
sums. 

Shepherd,  Marshall^  and  Vaughan^  Seijts.,  in  support  of  tbe 
rule  contended  that  the  items  in  question  not  being  taxable,  tbe 
Plaintiff  was  therefore  entitled  to  recover  upon  them  without 
the  previous  delivery  of  a  bill ;  that  although  they  might  hare 
become  the  subject  of  taxation  if  inserted  togetlier  with  taxable 
items  in  a  bill  which  had  been  regularly  delivered,  yet  as  the 
ground  of  the  defence  in  this  case  was,  that  no  delivery  had 
been  made,  it  was  not  competent  to  the  Defendant  to  say,  that 
the  bill  had  been  delivered  for  the  purpose  of  rendering  thesd 
items  subject  to  taxation,  but  that  it  had  not  been  delivered  for 
the  purpose  of  defeating  the  Plaintiff's  right  to  recover  upon  it 
They  cited  a  case  oi Lloyd  v.  Mead,  car.  BuUer^  J.,  Ecuter  1787, 
which  was  an  action  by  the  solicitor  to  a  commission  of  bank- 
rupt for  the  amount  of  his  bill ;  the  defence  was,  that  no  bill 
had  been  delivered,  but  it  appearing  that  the  bill  among  other 
iterns  contained  one  of  7/.  105.  for  money  paid  to  the  messenger, 
Buller^  J.,  held,  that  the  Plaintiff  was  entitled  to  recover  upoD 
that  item :  for  although  the  money  was  expended  because  he  was 
attorney,  yet  he  did  not  expend  it  as  attorney.  They  also  re- 
lied on  Miller  v.  TowerSy  Peake^  N.  P.  Cases,  102.  where  Lord 
Kenyon  allowed  the  Plaintiff  to  give  evidence  of  conveyancing 
business,  though  he  was  precluded  from  recovering  upon  the 
rest  of  his  demand,  on  account  of  having  omitted  to  deKver  a 
bill  according  to  the  statute. 

Gx:^^//and  Best,  Serjts.,  after  insisting  that  as  the  point  wasnot 
made  at  the  trial  it  could  not  now  affect  the  nonsuit,  urged  that  it 
was  not  competent  to  the  Plaintiff  to  sever  his  demand ;  that  as 
one  part  of  it  consisted  of  taxable  matter,  the  whole  became  sub- 
ject to  the  jurisdiction  of  the  prothonotary,  and  that  the  Plaintiff 
therefore  could  not  recover  upon  any  part  without  a  previous 
delivery  of  a  bill  under  the  statute.  They  cited  Winter  y.Paynt, 
6  Term  Rep.  64i5.  in  which  it  was  admitted,  that  if  any  one  item 
of  the  bill  was  taxable  the  Plaintiff  must  &il  in  taio^  since  no  bill 
had  been  deUvered  according  to  t^e  statute;  and  also  a  case  of 

Benion 


Hill 

V. 
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Befitonv.  Garcia^  cor.  Heathy  J. j'Sprincr  assizes  for  Kingston  1 800.        1801. 

ivhere  the  Plaintiff  having  delivered  a  bill  containing  some  items 

which  were  taxable,  and  some  which  were  not,  brought  bis  action 

before  a  month  had  expired  from  the  delivery,  but  the  learned     HoMTHairi. 

Judge  held  that  the  Plaintiff  could  not  recover  for  any  part 

Lord  Eldon,  Ch.  J. — In  this  case  the  question  does  not  arise 
on  the  payment  of  money  for  the  Defendant's  use  respecting 
i^hich  the  Plaintiff  was  not  called  upon  to  exercise  his  skill  and 
knowledge  as  attorney ;  but  it  arises  upon  the  payment  of  certain 
sums  respecting  which  the  Plaintiff  was  Called  upon  as  attorney 
ill  a  cause  to  exercise  his  judgment  and  advise  his  client.  The 
rule  which  has  been  adopted  concerning  charges  for  convey- 
ancing either  stands  upon  no  principle,  or  it  decides  this  case. 
The  expences  of  conveyancing  as  such  are  not  taxable :  they 
are  not  to  be  considered  as  '*  fees,  charges,  or  disbursements 
at  law  or  in  equity ;"  but  if  one  single  item  which  may  be  so 
considered,  though  to  the  amount  of  3s.  ^d.  only,  is  to  be  found 
in  the  bill,  the  Plaintiff  cannot  recover  for  the  conveyancing 
without  a  delivery  of  such  bill ;  for  in  such  case  the  charges 
for  conveyancing  fall  within  the  rule  of  the  statute.  And  oo 
tliese  principles ;  namely,  that  what  is  paid  for  conveyancing  is 
paid  in  the  character,  and  in  the  exercise  of  the  duties  of  an 
attorney ;  that  a  person  shall  not  split  the  demand  which  he 
has  in  the  character  of  an  attorney;  and  that  the  statute  attaches 
npon  the  whole  demand  which  he  has  in  that  chamcter.  If 
that  be  so,  how  are  the  charges  of  conveyancing  to  be  distin- 
guished from  the  two  items  in  the  present  case  ?  In  the  case  of 
Miller  v.  Tamers^  as  no  bill  had  been  delivered  the  Plaintiff  was 
not  allowed  to  recover  the  costs  out  of  pocket;  but  as  no  bill 
had  been  delivered  Lord  Kenyon  felt  himself  at  liberty  to  con- 
sider the  demand  for  conveyancing  in  the  nature  of  a  demand 
made  in  an  action  for  conveyancing  only.  Had  any  bill  been 
delivered,  the  costs  out  of  pocket  would  have  appeared  upon 
the  face  of  that  bill,  and  these  costs  being  taxable,  the  expences 
of  conveyancing  contained  in  the  same  bill,  must,  accordmg  to 
all  the  authorities,  have  followed  the  same  fsXQ.  I  do  not  epter 
into  the  question,  whether  if  any  items  not  connected  with  the 
profession  of  an  attorney  had  been  included  in  this  bill,  the 
Plaintiff  would  have  been  precluded  from  recovering  upon 
them.  Perhaps  however  we  should  not  feel  great  difficulty  in 
holding,  that  an  attorney  who  inserts  his  whole  demand  upon  his 
client  in  a  bill  containing  taxable  items^  shall  be  taken  to  agree 
that  he  will  not  bring  an  action  upon  any  part  of  such  demand 

until 
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1801*        until  the  bill  has  been  delivered  a  month.    Had  the  point  now 

made  been  taken  nt  the  trial,  I  should  have  thought  myself 

"'^         bound  to  hold  that  these  were  items  fit  to  be  inserted  in  a  tax- 
HuurHKKTs.    able  bill,  and  that  as  the  bill  was  not  properly  delivered  they 
must  be  nonsuited  upon  the  whole  contents. 

Heath,  Rooke,  and  Chambre,  Justices,  concurring. 

Rule  discharged. 


Jan,  87th.  AsTLEY    V.    FRANCES    WeLDON. 


By  artickt  of        /ASSUMPSIT.  The  declaration  stated  an  agreement  between 
J5IST  Hdn.  ^^®  PlaintiflF  and  the  Defendant,  whereby  the  Plainuff  in 

tiff  and  Defend-  Consideration  of  the  services  of  the  Defendant  therein  after 
^ihe^n^!^  mentioned,  agreed  to  pay  her  during  the  terra  of  three  years 
the  former  that    the  sum  of  1/.  11 5.  6d.  per  week,  and  to  pay  her.  travelling  ex- 
Ae^^r  TO^      pences  in  her  removal  at  the  usual  seasons  of  the  year  from  the 
much  jter  week     PlaintifTs  Theatres  in  London^  Liverpool^  and  Lhiblin^  or  else- 
thaiSe8,"with***'  where,  save  and  except  her  extra  luggage,  which  was  to  be 
her  travelling      paid  for  by  herself;  and  the  Defendant  in  consideration  of  sodi 
^^^JJ°^°  J*"    weekly  salary  agreed,  that  she  would  during  the  said  term  of 
one  theatre  xo      three  years,  ^  at  the  usual  and  accustomed  time  or  times  in  each 
^S^l     day  and  at  all  other  times  when  required  by  the  Plaintiff  or  his 
and  on  the  part    assigns  to  the  best  of  her  judgment  power  and  ability  do  and 
an^that  si^^"    perform  on  the  respective  theatres  of  the  said  Plaintiff  all  and 
should  perform    every  such  matters  and  things  as  might  from  time  to  time  be 
gictthb^T*     required  of  her  as  a  performer  or  otherwise  by  the  said  Plaintiff 
she  should  be  re-  or  his  assigns  in  the  several  public  performances  to  be  from 
2aainii^"'and*at-  ^®  ^  ^^^^  exhibited  on  the  several  stages  of  the  respective 
tend  at  the  the.    theatres  of  the  said  Plaintiff  either  in  Eiiglatid  Ireland  or  Scot- 
uiludhourt  on*    ^^  when  and  as  often  as  need  or  occasion  should  be  or  require 
any  emergency    and  when  directed  or  requested  thereto  by  the  said  Plaintiff  or 
Mdsorte  wbl     ^  assigns;  he  the  said  Plaintiff  thereby  agreeing  to  find  fit 
ject  to  such        and  proper  theatrical  dresses  for  the  occasion ;  And  likewise  it 
es^Uh^at       ^^s  thereby  further  covenanted  and  agreed  on  between  the 
the  theatres,  and  parties  aforesaid  that  she  the  said  Defendant  should  and  would 
half  an  hourbe!  during  the  said  term  thereby  agreed  on  over  and  above  the 
fore  the  per-       usual  and  customary  hours  of  attendance  and  on  any  emenrent 

formances  begin,  . 

and  abide  by  the 

regulations  of  the  theatres  and  pay  all  fines ;  and  it  was  agreed  by  both  parties  that  "  other  of  tfaoa 

neglecting  to  perform  that  agreement  should  pay  to  the  other  SCO/.**     Astumimt  apoo  rt%ia  agieenest 

stating  several  breaches,  and  concluding  to  the  PlaintiflTs  damage  of  800^ — Held  that  the  sum  aeo- 

tioned  in  the  agreement  was  in  the  nature  of  a  penally,  not  of  liquidated  damages  (a),  * 

(a)  And  see  Barim  v.  Glover,  HoU,  NL  Pri,  43.  fFUbean  v.  AskUm^  1  Qu^k  79. 
Harriton  v.  JVrigfU,  IS  East,  343.  Edxcardi  v.  WUBanu,  5  TauM,  247.  BaS^^. 
Jtmes;  1  JBing.  303. 

OCCaSiOD 
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occasion  attend  as  well  a^  assist  at  either  of  the  said  theatres        1801. 

of  the  said  PlaintiS*  in  forwarding  the  several  performances  as      

well  as  attend  all  rehearsals  at  the  respective  theatres  of  the  Awlkt 
said  Plaintiff  or  subject  herself  to  the  payment  of  the  fines  Wsldov. 
and  forfeitures  established  in  the  respective  theatres;  And  also 
that  the  said  Defendant  should  and'  would  on  every  night's 
public  performance  at  the  respective  theatres  and  before  the 
performance  attend  and  be  there  at  least  one  half  hour  before 
such  public  performance  should  begin  unless  permission  should 
be  had  and  obtained  from  the  said  Plaintiff  or  his  assigns  in 
writing  to  the  contrary;  And  also  that  the  said  Defendant 
should  in  all  things  conform  to  and  duly  comply  with  and 
abide  by  the  several  rules  and  regulations  of  the  respective 
theatres  in  every  respect  in  common  with  the  several  per- 
formers employed  therein ;  and  likewise  pay  all  fine  or  fines 
that  might  become  due  and  payable  by  means  of  any  forfeiture 
or  other  matter  cause  or  thing  whatsoever;  Provided  that  the 
Plaintiff  should  have  power  to  determine  the  agreement  by 
notice  in  writing,  and  that  if  any  of  his  theatres  should  be 
shut  on  particular  occasions  therein  specified  or  the  Defendant 
should  be  prevented  from  attending,  the  Plaintiff  should  be  at 
liberty  to  deduct  a  proportionable  part  of  her  salary,  and  that 
if  the  Plaintiff  should  be  minded  to  shut  up  his  theatres  sooner 
than  the  usual  season,  for  a  period  not  exceeding  a  month,  he 
should  be  at  liberty  to  stop  the  Defendant's  salary,  she  being 
at  liberty  to  perform  elsewhere ;  but  that  if  either  of  his  the- 
atres should  remain  shut  for  more  than  a  month  during  the 
usual  season,  then  the  agreement  should  be  at  an  end ;  And 
lastly  it  was  thereby  agreed  on  by  and  between  the  said  parties 
that  either  of  them  neglecting  to  perform  that  agreement  ac- 
cording to  the  tenor  and  efiect  and  the  true  intent  and  mean- 
ing thereof  should  pay  to  the  other  of  them  the  full  sum  of 
200/.  of  lawful  money  of  (jreat  Britain  to  be  recovered  in 
any  of  his  Majesty's  CQurts  of  record  at  Westminster^^  The 
declaration  then  stated,  that  in  consideration  that  the  Plaintiff 
had  undertaken  to  perform  all  things  in  the  said  agreement  on 
his  part  to  be  performed -the  Defendant  undertook  to  perform 
all  Uiings  therein  on  her  part  to  be  performed,  by  virtue  of 
which  agreement  the  Defendant  was  afterwards  received  into 
the  Plaintiff's  service  on  the  terms  therein  mentioned.  It 
then  averred,  that  although  the  Plaintiff  was  willing  that  the 
Defendant  should  remain  in  his^  service  during  the  whole  term 
and  had  performed  every  thing  on  his  part  to  be  performed 

yet 
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( 

1801.        yet  (protesting  that  the  Defendant  had  performed  nothing  on 

— her  part  to  be  performed)  the  Defendant  did  not  during  such 

^^  part  of  the  said  term  of  three  years  as  was  tlien  elapsed,  at 
WsLDoir.  the  usual  and  accustomed  times,  &c.  (in  the  words  of  her 
agreement)  perform  at  the  PlaintiiT's  theatres,  bnt  on  the  con- 
trary thereof  on  &c.  at  &c.  refused  to  perform  such  things  as 
were  exhibited  on  the  stage  of  one  of  the  theatres  in  the  said 
agreement  mentioned^  to  wit,  &c.  notwitlistanding  the  Plaintiff 
bad  provided  proper  theatrical  dresses,  contrary  to  tlie  fiirm 
and  effect  of  the  said  articles  of  agreement  and  the  promise 
and  undertaking  of  the  said  Defendant  so  by  her  made  as 
aforesaid '  and  in  breach  and  violation  thereof;  And  further 
tliat  the  Defendant  did  not  attend  at  the  respective  theatres 
half  an  hour  before  the  respective  performances  began,  but  on 
the  contrary  refused  to  attend  and  absented  herself  without 
leave,  contrary  to  the  form  and  effect  &c.;  And  further  titft 
the  Defendant  voluntarily  withdrew  herself  from  the  service  of 
the  Plaintiff  for  a  long  time  during  which  she  refused  to  per- 
form at  his  theatres  in  the  public  performances  which  were 
legally  exhibited  during  that  period,  contrary  to  the  form  aod 
effect,  &c.  **  By  means  of  which  said  premises  and  by  force 
of  the  articles  of  agreement  and  the  promise  and  undertakiiig 
of  the  Defendant  so  by  her  made  as  aforesaid  she  became  liable 
to  pay  to  the  Plaintiff*  the  sum  of  200/.  in  the  said  articles 
mentioned,"  of  which  she  had  notice  and  was  requested  to  pay, 
but  refused  &c.  to  the  PlaintifTs  damage  of  200/. 

Plea,  Non  assumpsit. 

The  cause  was  tried  before  Lord  Edouy  Ch.  J.,  at  the  Wat' 
minster  Sittings  in  last  Trinity  Term,  when  the  agreement 
having  been  proved,  and  that  the  Defendant  absented  herself 
from  the  theatre,  and  evidence  having  been  adduced  to  shew 
that  by  the  regulations  of  the  theatre  the  performers  are  sub* 
ject  to  certain  small  fines  for  late  attendance,  inebriety,  &a,  a 
verdict  was  found  for  the  Plaintiff  with  20/.  damages;  but 
liberty  was  reserved  to  the  Plaintiff  to  enter  a  verdict  for  200^ 
if  the  Court  should  he  of  opinion  that  the  sum  of  200L  men- 
tioned in  the  agreement  was.  to  be  considered  in  the  natmv  of 
liquidated  damages. 

A  rule  nisi  for  that  purpose  having  been  obtained  acooidingly) 

Shepherd  a.nd.Bestf  Serjts.,now  argued,  in  support  of  the  ruk^ 
that  it  appeared  from  the  tenor  of  the  articles  to  have  been  the 
intention  of  the  parties  that  tlie  200/.  should  be  considered  as 
liquidated  damages;  thatintbosecaseswhere  oarticularfineswere 

imposed 
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imposed  by  the  laws  of  the  theatre,  those  fines  were  to  be  con-  1801* 
sidered  as  the  damages  agreed  to  be  paid ;  but  for  the  breach 
of  the  articles  in  every  other  instance,  the  sum  of  200^  was 
agreed  to  be  paid,  without  regard  to  the  quantum  of  injury  Weld©*: 
which  the  particular  breach  might  have  created ;  that  these 
articles  resembled  some  Acts  of  Parliament  in  which  specific 
penalties  being  imposed  in  particular  clauses,  and  a  general 
penalty  given  at  the  end,  the  general  penalty  operates  upon  all 
breaches  of  the  act  to  which  no  specific  penalties  have  been 
annexed ;  that  in  many  cases  it  might  be  advantageous  to  the 
Defendant  that  the  sum  of  200/.  should  be  considered  as  liquid 
dated  damages,  since  it  might  be  worth  while  for  her  to  pay  that 
snm  in  order  to  be  released  from  her  engagement,  whereas  if 
it  were  not  so  considered  it  would  be  impossible  for  her  to  quit 
the  Plaintifi's  service  without  being  liable  to  a  new  action  for 
every  day's  absence ;  and  that  it  appeared  firom  the  nature  of 
the  agreement  to  have  been  the  intention  of  the  parties  that  upon 
payment  by  either  of  them  to  the  other  of  200/.  they  should  be 
released  altogether ;  they  cited  the  opinion  of  Lord  Somers^ 
mentioned /V^c.  in  Chitn,  487.  "  that  where  the  party  might  be 
pat  in  as  good  a  plight  as  where  the  condition  itself  was  literally 
performed,  there  the  Court  of  Chancery  would  relieve  though 
the  letter  of  it  were  not  strictly  performed,  as  payment  of  money 
&c«  but  where  the  condition  was  collateral  and  no  recompence  or 
value  could  be  put  on  the  breach  of  it,  there  no  relief  could  be 
bad  for  the  breach  of  it;"  and  relied  upon  the  following  cases^ 
xnz*  Ponsmiby  v.  Adams^  6  Brawn  ParL  Cas^  417.  where  it  was 
covenanted,  that  if  the  tenant  failed  to  resideon  an  estate  in  L-e^ 
land  lear.ed  to  him,  his  rent  should  rise  from  125/.  to  150/.  and  it 
was  decreed  that  the  25/.  additional  rent  was  to  be  considered  as 
liquidated  damages ;  Bo^  v.  Peterson,  6  Brawn  ParL  Cas.  470. 
where  the  same  doctrine  was  laid  down  respecting  a  covenant 
that  the  tenant  should  pay  5/.  per  annum  for  every  acre  broken 
up  and  converted  into  tillage;  Lawev.Peers,  4  Burr.  2229.  where 
the  same  was  holden  of  a  promise  to  pay  1000/.  if  the  Defenr 
dant  married  any  woman  except  the  Haintiff ;  and  Fletcher  v* 
Dyche,  2  Term  Bep.  82.  where  the  Plaintiff  having  agreed  to 
perform  certain  work,  and  that  if  he  did  not  do  it  in  a  certaiti 
time,  he  should  ^^forfeit  and  pay  to  the  Defendantthe  sura  of  ]  0/; 
for  every  week  after  the  time  agreed  upon," the  Ck>urtaUowed  the 
10/.  per  week  to  be  set  off  by  the  Defendant  as  liquidated  da* 

mages, 
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1801.        mageS)  in  an  action  on  a  bond  brought  against  him  by  the 

PlaintifE 

^'^^  Vaughatij  Serjt.  contra^  observed,  that  the  PlaintiflFby  assign- 

WsLDoir.  ing  several  branches  in  his  declaration  bad  shewn  that  he  consi- 
dered the  sum  contained  in  the  articles  in  the  nature  of  a  penalty 
out  of  which  he  was  to  recover  to  the  amount  of  the  injury,  ac- 
tually sustained ;  and  that  the  same  appeared  from  the  articles 
themselves,  in  which  a  number  of  stipulations  of  diffisrent  de- 
grees of  importance  were  inserted,  and  tor  the  breach  of  whidi 
very  different  sums  must  have  been  intended  to  be  paid :  be 
mentioned  Sloman  v.  Walter ^  1  Brawn  Chan.  Cos.  418.,  wheie 
Lord  Chancellor  Thurlato  held  that  a  bond  having  been  entered 
into  by  the  Plaintiff  to  the  Defendant  in  the  penalty  of  5O0L  to 
secure  to  the  former  the  use  of  a  room  in  the  Chapter  Ojfftt- 
housej  the  penalty  being  merely  to  secure  the  enjoyment  of  a 
collateral  object,  nothing  but  the  damage  actually  sustained  by 
breach  of  the  agreement  could  be  recovered:  and  also  Har^ 
V.  Martin f  ibid,  419.  in  notisj  where  a  brandy  merchant  having 
purchased  of  his  partner  the  good- will  of  the  shc^  and  the  lat- 
ter having  entered  into  a  bond  in  the  penalty  of  600/.  not  to  s^ 
any  brandy  within  five  miles  of  the  place,  on  payment  of  the 
liamage  actually  sustained,  the  Plaintiff  was  restrained  by  the 
Court  of  Chancery  from  taking  out  execution  for  the  penalty. 
Lord  Eldon,  Ch.  J. — When  this  cause  came  before  me  at 
Nisi  Priusy  I  felt  as  I  have  often  done  before  in  considering  the 
various  cases  on  this  head,  much  embarrassed  in  ascertaining 
the  principle  upon  which  those  cases  were  founded :  bat  it 
appeared  to  me  that  the  articles  ip  this  case  furnished  a  more 
satisfactory  ground  for  determining  whether  the  sum  of  money 
therein  mentioned  ought  to  be  considered  in  the  nature  of  a 
penalty  or  of  liquidated  damages,  than  most  others  which  I  had 
met  with.  What  was  urged  in  the  course  of  the  argument  has 
ever  appeared  to  me  to  be  the  clearest  principle,  viz.  that  where 
a  doubt  is  stated  whether  the  sum  inserted  be  intended  as  a 
penalty  or  not,  if  a  certain  damage  less  than  that  sum  is  made 
payable  upon  the  face  of  the  same  instrument,  in  case  the  act 
intended  to  be  prohibited  be  done,  that  sum  shall  be  construed 
to  be  a  penalty.  The  case  of  Sloman  v.  Walter  did  not  stand  in 
need  of  this  principle:  for  there  by  the  very  form  of  the  instru- 
ment the  sum  appeared  to  be  a  penalty ;  in  which  case  a  Coortof 
Equity  could  never  consider  it  as  liquidated  damages,  but  most 

direct 
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direct  an  issue  of  quantum  damnificatus.     A  principle  has  been         1801. 

said  to  have  been  stated  in  several  cases,  the  adoption  of  which       

one  cannot  but  lament,  namely,  that  if  the  sum  xfrould  be  very  "^ 

enormous  and  excessive  considered  as  liquidated  damages,  it  Wxldov. 
shall  be  taken  to  be  a  penalty  though  agreed  to  be  paid  in  the  form 
of  contract.  This  has  been  said  to  have  been  stated  in  Bjolfe  v. 
I^etersofi  where  the  tenant  was  restrained  from  stubbing  up  Um- 
bo r.  But  nothing  can  be  more  obvious  than  that  a  person  may 
set  an  extraordinary  value  upon  a  particular  piece  of  land,  or 
wood  on  account  of  the  amusement  which  it  may  afford  him.  In 
this  country  a  man  has  a  right  to  secure  to  himself  a  property  in  * 

his  amusements :  and  if  he  choose  to  stipulate  for  51.  or  50/.addi- 
tioiial  rent  upon  every  acre  of  furze  broken  up,  or  for  any  given 
sum  of  money  upon  every  load  of  wood  cut  and  stubbed  up,  I 
see  nothing  irrational  in  such  a  contract ;  and  it  appears  to  me 
extremely  difficult  to  apply  with  propriety  the  word  "  exces- 
sive" to  the  terms  in  which  parties  choose  to  contract  with 
each  other.  There  is  indeed  a  class  of  cases  in  which  Courts 
of  Equity  have  rescinded  contracts  on  the  ground  of  their  be- 
ing unequal.  It  has  been  held  however  that  mere  inequality 
is  not  a  ground  of  relief;  the  inequality  must  be  so  gross  that 
a  roan  would  start  at  the  bare  mention  of  it.  Necessity  in  these 
cases  seems  to  have  obliged  the  Courts  to  admit  a  principle 
nearly  as  loose  as  that  to  which  I  have  before  alluded.  But  with 
respect  to  the  case  of  Ponsonby  v.  Adams  the  landlord  may  have 
set  a  value  upon  the  residence  of  a  particular  tenant  on  his 
estate ;  and  why  should  he  not  upon  that  ground  have  stipulated 
that  if  such  tenant  should  cease  to  reside  there,  his  rent  should 
rise  to  150/.?  Bodi  in  Rdfe  and  Peterson  and  in  Ponsonby  v. 
Adams  I  should  have  said,  that  what  was  matter  of  contract 
bottomed  on  a-good  consideration,  should  not  be  looked  upon 
as  penalty,  but  should  be  considered  as  r^nt  reserved,  or  liqui- 
dated damages.  In  Lcto)e  v.  Peers  it  is  quite  clear  that  the 
breach  of  promise  of  marriage  was  to  be  compensated  for  in  da- 
mages :  it  was  a  contract  that  in  case  the  party  failed  to  perform 
his  promise  he  should  pay  the  sum  of  1000/.  The  case  of 
Fletchers.  Dyche  is  very  strongly  to  the  present  purpose.  In  that 
case  a  bond  in  a  penal  sum  was  conditioned,  to  perform  certain 
work  within  a  certain  time,  or  to  pay  10/.  for  every  week  beyond 
that  time.  The  iOl.per  week  was  secured  by  the  penalty  of  the 
bond :  and  to  have  said,  that  one  term  of  a  contract  secured  by  a 

penal 
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1601.        penal  sum,  should  also  be  a  penal  sum,  woold  have  been  ab- 
surd.     Indeed  Lord  Hardwieke  in  Boy  v.  1%^  Duke  of  Betoh 

ly^  fort  (a)  was  of  opinion,  that  a  person  who  had  entered  into  a 
WxLDow.  bond  with  a  penalty  of  100/.  if  he  poached,  must  hare  paid  the 
100/.  if  he  had  committed  any  act  which  amounted  to  poaching. 
But  suppose  the  Duke  had  taken  a  bond  in  a  penal^  of  100^ 
with  condition  that  the  obligor  should  not  kill  a  partridge,  or  if 
he  did,  that  he  should  pay  5/.  in  that  case  it  is  most  clear  that 
the  5/.  must  have  been  considered  as  liquidated  damages.  V^vibL 

^  respect  to  the  case  of  Hardy  v.  Martin^  I  do  not  understand 

*  why  one  brandy  merchant  who  purchases  the  lease-and  good- 
will of  a  shop  from  another  may  not  make  it  matter  of  agreement, 
that  if  the  vendor  trade  in  brandy  within  a  certain  distance, 
he  shall  pay  600/. ;  and  why  the  party  violating  such  agreement 
should  not  be  bound  to  pay  the  sum  agreed  for,  though  if  soch 
agreement  be  entered  into  in  the  form  of  a  bond  with  a  penalty, 
it  may  perhaps  make  a  difierence.  I  must  wish,  that  the  prin- 
ciple laid  down  by  Lord  Somers  in  Prec.  in  CAan,  had  been  ad- 
hered to.  Let  us  then  see  what  this  case  amounts  to.  It  was 
contended  at  the  trial  that  the  last  clause  is  not  in  the  form  of 
a  penal  bond.  It  is  thus,  **  and  lastly  it  b  hereby  agreed  that 
either  party  failing  to  perform  their  undertaking  shall  pay  to  the 
other  200/.*'  Primd  facie  this  certainly  is  contract,  and  not 
penalty ;  but  we  must  look  to  the  whole  instrument.  In  consi- 
deration of  the  Defendant's  services  the  Plaintiff  undertakes  to 
pay  her  1/.  lis.  6d.per  week,  and  also  her  travelling  ezpencei. 
It  would  be  absurd  to  hold  that,  because  the  I/.  1  Is.  Gd.ist 
liquidated  sum,  therefore  the  Plaintiff  could  not  be  called  upon 
for  more,  and  yet  that  in  consequence  of  his  non*payment  of  the 
Defendant's  travelling  expences  he  should  be  liable  to  the  whole 
sum  of  200/.  because  those  expences  are  not  ascertained.  Again, 
there  are  many  instances  of  the  Defendant's  misconduct  which 
are  made  the  subject  of  specific  fines  by  the  laws  of  the  theatre. 
Are  we  then  to  hold,  that  if  the  Defendant  happens  to  ofiend 
in  a  case  which  has  been  so  provided  for  by  those  laws  she  shall 
pay  only  25.  6d.  or  Ss.  but  if  she  offend  in  a  case  which  has 
not  been  so  provided  for,  she  shall  pay  200/.?  I  can  find  no- 
thmg  in  these  articles  which  can  satisfy  my  mind  judicially, 
that  the  200/.  is  to  be  paid  in  one  case  and  not  in  the  other. 
The  clause  is  general  and  contains  no  exception.     If  that 

(a)  a  Atk,  190. 

be 
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be  so^  the  c»se  of  Fletcher  y.  Dyche  is  an  authority  strongly  in        1801. 

point     It  therefore  does  appear  to  me  that  the  true  e£fect  of     ^ 

this  agreement  is,  to  give  the  Plaintiff  his  option  either  to  pro-  "^ 

oeed  upon  the  covenants  toties  quoties^  or  upon  the  first  breach      Wxldov. 
to  proceed  at  once  for  the  200/.  out  of  which  he  may  be  satis- 
fied for  the  damage  actually  sustained,  and  which  may  stand  as 
a  security  for  future  breaches. 

Heath,  J.  I  am  of  the  same  opinion.  It  is  very  difficult 
to  lay  down  any  general  principle  in  cases  of  this  kind ;  but  I 
think  there  is  one  which  may  be  safely  stated.  Where  articles 
contain  covenants  for- the  performance  of  several  things,  and 
tken  olie  large  sum  is  stated  at  the  end  to  be  paid  upon  breach 
of  performance^  that  must  be  considered  as  a  penalty.  But 
where  it  is  agreed  that  if  a  party  do  such  a  particular  thing  such 
a'  sum  shall  be  paid  by  him,  there  the  sum  stated  may  be  treated 
as  liquidated  damages.  In  Rof/e  v.  Peterson  it  was  held  that 
the  sum  mentioned  was  in  the  nature  of  increased  rent,  because 
it  was  said  that  the  tenant  was  liable  to  distress.  But  if  the  te- 
nant had  only  covenanted  generally  not  to  cut  down  the  furze, 
and  at  the  end  of  the  lease  a  sum  of  money  had  been  inserted 
to  be  paid  in  case  of  breach  of  performance  of  the  covenants, 
that  sum  would  have  been  in  the  nature  of  a  penalty.  It  is  a 
well-known  rule  in  equity,  that  if  a  mortgage  covenant  be  to' 
pay  5L  per  cent,  and  if  the  interest  be  paid  on  certain  days  then 
to  be  reduced  to  ^.percent,  the  Court  of  Chancery  will  not  re- 
lieve if  the  early  day.be  sufiered  to  pass  without  payment;  but 
if  the  covenant  be  to  pay  ^L  percent,  and  if  the  party  do  not' 
pay  at  a  certain  time  it  shall  be  raised  to  51.  there  the  Court  of 
Chancery  will  relieve.  In  the  present  case,  by  the  laws  of  the 
theatre,  the  Defendant  was  to  pay  a  small  sum  in  every  case  of 
abefence,  which  proves  that  the  sum  to  secure  performance  of 
the  articles  must  be  considered  in  the  nature  of  a  penalty. 

RooKE,  J.  The  determination  of  the  Court  in  construing 
this  instrument  must  be  guided  by  the  intention  of  the  parties. 
Now  it  appears  very  clearly  from  the  stipulation  that  small  sums 
of  money  should  be  paid  in  certain  cases,  that  the  parties  con- 
sidered the  larger  sum  as  a  penalty.  The  case  o(  Fletcher  v. 
Dyche  is  Very  strong  upon  this  head ;  and  is  not  to  be  distin- 
guished from  the  present  case.  ' 

CuAMBRE,  J.  Though  this  in  point  of  form  is  an  action  for 
damages,  yet  if  the  parties  are  to  be  considered  as  having  stipu- 
lated foir  certain  damages,  the  jury  ought  to  have  been  directed 

VOL.  II.  A  A  to 
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ISOlf        id  find  damages  to  the  amount  of  the  whole  sum  so  agreed 

* for ;  and  the  efiect  of  the  case  must  have  been  the  same  as  if 

^^^^^  the  Plaintiff  had  declared  in  d^bt  for  a  penal  suip.  The  juris- 
Wkldov,  diction  of  Courts  of  Equity  in  relieving  on  penalties'  is  of  very, 
high  antiquity.  The  X^egislature  has  now  adopted  this  prac- 
tice, and  affords  the  same  benefit  to  QefendaiitB  in  actios.  a|^ 
law :  and  it  has  lately  been  settled  that  it  is  not  mi^tter  of  dec* 
tion  in  the  Plaintiff  tp  proceed  under  the  smiifPj  bat  that  the 
directions  are  compulsory,  and  must  be  pursued  (a).  Tlie  ipies- 
tion  is  then,  what  is  the  fair  presumable  mtentioa  of  the  parties?- 
I  do  not  quarrel  witl|  any  of  the  cases  which  havet  bem  cited. 
A  man  in  possession  of  his  own  estate  n^y  s^t  bis  owb  value 
upon  the  view,  the  timber,  or  other  ornaments  aiul^ooi^iMatiepcQS. 
of  the  estate,  and  if  he  part  with  the  possession,  he  may  psit 
with  it  on  tlie  terms  that  the  tenant  shall  cultivate  it  in  suidi  a 
particular  way,  but  if  he  vary  fix>m  that  mode  of  caltivstioii  dieii 
so  much  additional  rent  shall  be  paid;  I  i^rai^Bibep  that.,  the 
qase  of  Boffe  v.  Peterson  was  not  thought  altogeth^  sflis&cloiy 
at  the  time  when  it  was  decided:  though  I  do  ^ot^feeLanyob* 
jection  to  the  determination.  The  case  of  Zoipxe  v.  JP^ar$  poild. 
not  be  considered  as  any  thing  but  a  case  of  stipulated  .dara^e% 
There  is  one  case  in  which  the  sum  ^reed.fiEir  must  abngnsrhe^ 
<;onsidered  as  a  penalty ;  and  that  is^  where  the  peym^it.  of  a 
smaller  sum  is  secured  by  a  larger^  In  this  cekse  it  ia  ifiipoi- 
sible  to  garble  the  covenants,  and  to  hold  th^t  in  one  case  die 
Plaintiff  shall  recover  only  for  the  damages  SHStainec^.  snd  si: 
another  that  he  shall  recover  the  penalty:  the  coQcbidiog 
clause  applies  equally  to  all  the  covenants.  If  imy  thing  is  to 
be  collected  from  the  form  of  this  declar^op,  it  should  seesi 
that  'the  Plaintiff  meant  to  sue  only  for  the  d^isges- ajstoally 
sustained.  If  he  had  declared  in  debt  and  sssi^ed  b^neacbes 
he  would  have  been  considered  as  having  made  hisiolectioo  to 
proceed  under  the  statute,  and  by  varying  the  form  of  the  actkm 
he  shall  not  elude  the  statute.  I  rely  on  the  form  oftim  instm- 
nient  and  on  thie  statute  of  JKlUan^  With  rei^pei:^  to  the  cast. 
oi  Hardy  v.  Mfir^i^  ^^  which  I  was.  concern^  Loid  Momir 
Jteld  upon  the  tri^  at  law  indined.to  t^ink  it  acase  of  striated 
damages :  though  I  see  by  the  printed  Rtport  tb^t  it  was  cos^ 
sidered  otherwise  in  the  Court  of  Equity. 

Ri4edi3<Jbsi^ 
Whitbdbi7 
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Whitburn  v.  Staine*.  Jan.  with. 

y4SSUMPSIT.    The  first  count  of  the  declaration  was  upon  it  seemi  the 
an  award ;  which  was  followed  by  the  common  counts.        Stn^^t?e»r^ 
Bayley^  Serjt.,  applied  for  a  rule  nisi  to  change  the  venue  from  >n  ^  i^on  on 
Middlesex  to  Sussex :  and  observed,  that  although  in  actions  on  ^oughtL*  Av 
some  hastruments  the  Courts  had  refused  to  change  the  venue^  yet  cUntion  contain 
that  in  the  case  of  Pinkney  v.  Collins^  1  TermRep.  671.  where  the  ^nu?")!"Nor 
Court  refused  td  chancre  the  venue  in  an  action  on  a  bill  of  ex-  ^^  th«y  obUge 

«_  *i  .  •  1    •  «  the  PkintafTto 

Change,  the  reason  given  was,  that  such  mstruments  were  bona  undertake  to 
nokAilia  in  any  county,  which  does  not  apply  to  an  award.  give  evidence  en 

Upod  this  Chambre^  J.,  read  a  manuscript  note  of  a  case  of  the  Mrarf."^^ 
Orme  v.  ALmay^  B.  JR.  M.  26  Geo.  5.  where  the  Cbiirt  refused  to 
change  the  venue,  the  action  being  on  a  note  to  pay  tSL  if  the 
Defendant  did  not  complete  his  contract  for  an  inn  purchased  at 
an  auction,  which  was  not  a  negotiable  npte. 

Bayley  then  urged  that  the  Plaintiff  ought  to  be  bound  to 
confine  his  evidence  to  the  count  on  the  award,  as  in  Maugir  v. 
Minds,  BameSf  4S7.  ed.  5. ;  or  at  least  should  undertake  to  give 
evidence  on  that  count  at  the  peril  of  a  nonsuit,  as  in  The  Duie 
^  Bedford  V.  Bf-at/j  Barnes,  491.  ed^S.;  for  unless  the  Court 
^otild  put  Plaintifis  undes  these  terms,  they  would  always  be 
at  liberty  to  lay  the  venue  where  they  pleased,  by  introducing 
a  count  upon  an  instrument  which  never  existed. 

2^  CWf  intimated  an  opinion  that  the  application  could  not 
succeed,  1)ut  offered  to  grant  a  rule  nisi. 

WhensJupon  Bcyley  desired  to  take  nothing  by  his  motion. 

(a)  And  see  Morrice  ▼.  Bwrry^  7  TawnU  306.  Gremwuf  y.  Carrington,  7  Price, 
06i.    Aemoey  r.  Betbip,  9>B,  and  C.  9i 


JfiBMB 
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Mann  t;.  Sheriff.  jon.  ssth. 

npHE  Bdendant  in  this  case  was  held  to  bail  upon  an  affidavit'  In  an  affidavit  to 
-^  made- bf  the  Plaintiff  and  one  Robert  Gedde$i  In  that  affi-*  i^ntiffdq»M«d 
davit  the  Plaintiff  deposed  -^^  that  at  the  time  of  making  thcr  that  at  the  time 

of  the  auign- 
ment  diereiDaller  mentioned^  the  Defendant  was  indebted  to  him  on  a  bill  of  exchange,  and  that  he  aftet- 
warda  aaiicfMBd  the  debt  by  indenture  to  A,  B,C,  and2>.  in  trust  A.  then  deposed  thai  at  the  ttmeof  the 
affidaTit  b«ng  made  the  Defendant  was  indebted  to  them  A.  B,  C.  and  D,  aa  such  trustees  and  aasigfieee 
aa  aferessM:  HeMt  that  the  affidarit  was  insufficient,  beeause  it  did  not  deny  that  the  debt  had  been  satis- 
fied to  the  Plaintiff  between  the  assignment  and  the  time  of  the  affidavit  being  made.  But  a  supplemental 
affidavit  was  allowed. 

A  A  2  assignment 
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IjBOl  •        assignment  hereinafter  mentioned  the  Defendant  was  jusdy  in- 
-■  ,  debted  to  him  the  Plaintiff  in  the  sum  of  S7/.  as  the  acceptor 

V.  of  a  bill  of  exchange  payable  to  the  order  of  Thomas  Watson  and 

SnKirr.  j^jy  indorsed  to  the  Plaintiff,  and  that  the  Plaintiff  by  a  certain 
indenture  bearing  date.  &c.  assigned  the  said  debt  among  divers 
other  debts  and  effects  to  the  other  deponent  Bobert  Geddes 
together  with  «7.  />.,  «7.  C,  IV.  M.,  and  J.  H.^  in  trust  for  the 
benefit  of  the  creditors  of  the  said  Plaintiff/' .  Robert  Geddes 
then  deposed  ^^  that  the  Defendant  is  justly  and  truly  indeed 
to  him  and  the  said  J,  L.f  J,  C,  fV.  Jtf^  and  J.H^  as  such  as- 
signees and  trustees  as  aforesaid  in  the  said  sum  of  SlL  upon 
and  by  virtue  of  the  said  bill  of  exchange  and  the  said  assign- 
ment.'*' Lasdy,  the  Plaintiff  and  Geddes  deposed  '<  for  them- 
selves and  each  of  them  that  no  tender  of  the  said  sum  of  mo- 
ney or  any  part  thereof  hath  been  made  in  any  note  or  notes  of 
the  Governor  and  Company  of  the  Bank  of  England  expressed 
to  be  payable  on  demand." 

A  rule  nisi  having  been  obtained  for  discharging  the  De- 
fendant upon  a  common  appearance ; 

Tktughan^  Serjt,  in  support  of  the  rule  contended^  that  it 

oug6t  to  appear  by  the  affidavit  that  the  Defendant  was  indebted 

to  the  Plaintiff  on  record  at  the  time  of  the  a£Bdavit  made; 

V  whereas  in  this  case  it  only  appeared  that  thel>efendant  was 

indebted  to  him  at  the  time  of  the  assignment. 

Bayley^  Serjt,  contra,  insisted  that  in  cases  like  the  present,  it 
was  quite  sufficient  if  the  assignees  who  have  the  equitable  in- 
terest swear  that  the  Defendant  is  indebted  to  them  as  such  as- 
signees at  the  time  of  the  affidavit  made :  he  cited  CresuxU  v. 
Lavelly  8  Term  Rep.  418. 

Lord  Eldon,  Ch.  J:,  said,  The  case  ofCresaodly,  JLaodL,  as 
far  as  it  affects  that  now  before  the  Court,  seems  to  have  been 
founded  upon  the  authority  of  some  case^  of  legal  assignees; 
which  cases  do  not  appear  to  me  to  bear  any  analogy  to  it;  for 
neither  in  Cresfwell  v.  LoveU,  nor  in  this  case,  could  the  action  be 
brought  in  the  name  of  the  assignees.  Though  the  Plaintiff  in 
the  present  instance  swears  that  the  Defendant  was  indebted  to 
him  at  the  time  of  the  assignment,  yet  subsequent  to  that  time  the 
Plaintiff  may  have  received  the  money  and  given  a  diischarge; 
and  consequently,  it  is  possible  consistently  with  the  Plaint^s 
affidavit  that  nothing  may  have  been  due  at  the  time  of  the  affi- 
davit made.  Ifhoweverthe  Plaintiff  had  added  that  subsequent 

to 
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to  the  assignment  nothing  had  been  paid  to  him,  the  affidavit        1801. 
would  have  been  sufficient. 

Bayley  then  applied  for  leave  to  file  a  supplemental  affidavit 


Manit 

V, 

in  order  to  make  that  addition  {a) ;  which  after  some  opposi-      Shkau^. 
tioa  was  granted. 


(a)  Vide  Gamham  ▼.  Hammond,  ante,  296. 


1  .  ' 

Tipping  v.  Johnson.  /on.  sstiu 

\   RULE  having  been  obtained  by  J?ay2^,  Seijty  calling  on  Pkintsifa^iue 
-^^  the  PlaintiflF  to  shew  cause  why  the  execution  sued  out  in  ^^l^f^iw^ 
this  case  should  not  be  set  aside  for  irregularity,  1st,  Because  ney  fromtlie 
it  had  been  sued  out  after  service  of  the  allowance  of  a  writ  of  ^J^^I^wtibo^ 

error  \  obtaining  an 

2dly,  Because  it  was  sued  out  by  an  attorney  different  from  forcbangSg^Ae 
the  one  who  had  been  attorney  in  the  cause,  and  no  order  for  attorney. 
changing  the  attorney  had  been  obtained  (a) ; 

Shepherd^  Serjt,  as  to  the  first  point  produced  an  affidavit 
stating  a  declaration  of  the  Defendant, ^  that  the  writ  of  error 
was  sued  out  for  delay ;  and  was  proceeding  to  argue  on  the 
second  point. 

When  Heath,  J.,  saitf,  that  it  appeared  by  several  cases 
collected  in  RoL  Abr.  {b)  that  the  auUiority  of  an  attorney  de- 
termines with  the  judgment,  and  therefore  no  order  to  change 
the  attbmey  was  necessary. 

Per  Curiam^  Rule  discharged  with  Costs. 

(a)  See  Reg.  Gen,  A.  D.  ]65i.  B.  R,  one  might  aue  out  or  pray  the  scire Jadai, 

a.  10.    C.  B,  M.  13,    Kaye  v.  De  Matios,  and  therefore  the  old  attorney  might     It 

-2  BL  1S8S.  and  Maq}herson  t.  Rarison,  is  also  laid  down,  that  the  attorney  after 

J>omg,  217.  Judgment  tnay  acknowledge  tati^ction 

(6;  VoL  L  fol.  291.  M.    But  theattor-  on  the  record,  upon  recdving  the  moneyt 

ncy  in  the  suit  may  sue  out  execution  1  Rol,  Rep.  366. ;  or  even  without  having 

within  a  year  after  the  judgment  without  received  the  money,  per  Dodderidge  and 

a  new  warrant,  2  Inst.  378. ;  or  sue  out  a  the  clerks,  though  Coix  thought  other- 

•tdrefaaaa  against  bail,  and  pray  an  aHas,  wise,   1  Rd.  Rep.  S67.     In  1  RoL  Ahr, 

Burr  ▼.  Jhoood,  I  Salk,  89.;    though  291.  /.  10.  it  is  said  that  the  attorney  after 

when  the  scire  facias  is  returned  there  Judgment  cannot  release  damages ;  but  in 

most  be  a  new  warrant,  ibid.     Indeed  the  Lamb  v.  WiOiams,   1  Saik,  89.  it  was  de^ 

reason  given  by  HoU,  Ch.  J ,  why  he  termined  that  be  might 
may  sue  out  the  sore  fidas  is,  that  any 


Klkr 
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^4th.  Kerr  t\  Sheriff. 

^i!uhrD^<t  \  RULE  nisi  was  obtained  in  this  case  for  entering  a  com- 
ant  answer  "^  inon  appearance  and  having  the  bail-bond  delivered  up 

pIm  of^nptM  ^^  ^^  cancelled,  on  the  ground  of  a  v^iapce  between  the  writ 
onUiecueon  and  the  declaration;  the  ac  etiam  clause  of  the  capins  beingi 
Se  deSaradon  ^^^  ^^®  Defendant  should  answer  "  in  a  certain  plea  of  tres- 
be  in  debt  "  for  pass  on  the  case  on  promises  to  the  damage  of  the  Plaintiff, 
SSJertd  and^  &c/'  and  the  declaration  being  debt  for  goods  sold  and  deli- 
money  bor-         vered  and  money  borrowed. 

OMrtwin<ia-  Shepherd^  Serjt.,  now  shewed  cause,  and  contended  that  the 
«bme  tbe  D».  Court  would  look  to  the  affidavit  to  hold  to  bail,  to  see  whether 
teriiwa'immnon  ^^^  same  cause  of  action  had  bt^en  pursued  in  the  declaration  as 
(«).  that  for  which  the  Defendant  had  been  arrested,  and  that  the 
affidavit  in  this  case  being  ^*  for  money  lent  and  advanced^  the 
same  cause  of  action  had  been  pursued ;  he  admitted  that  if  the 
affidavit  be  for  trover  and  the  declaration  on  promises  the  GNirt 
will  discharge  the  Defendant  on  common  bail^  uixler  13  Gv.S. 
si.  2.  c.  2.,  as  was  done  in  Tetkerington  v.  Goldin^  7  Term  Sep. 
80.;  and  thaton  the  same  ground  proceeded  the  cases  of  DfZs 
Cour  V.  Read,  2  H.  BL  278.  and  Spalding  v.  Mm-e^  6  Term  Bep. 
363. ;  whereas  the  only  question  inethis  case  was,  whether  tbe 
Court  would  discharge  the  Defendant  because  the  declaration 
was  debt  on  promises  instead  of  case  on  promises, 

VatighaUj  Serjt.,  contra^  observed,  that  the  cast  depended  oo 
the  statute  of  Car,  2.,  and  that  in  Lockwood  v.  HiU^  \  H.EL 
310.  where  the  ac  etiam  was  case  on  promises,  and  the  declara- 
tion was  in  debt,  an  application  to  discharge  the  Defisndant  was 
only  refused  because  the  sum  sworn  to  was  under  40{.;  in  which 
case  the  ac  etiam  not  being  necessary,  the  variance  was  iiona- 
terial.  He  cited  a  case  oi  Barnes  v.  Trompamshf^  SL  JB.,  where 
the  ac  etiam  being  in  covenant,  and  the  affidavit  to  hold  to  bail 
on  a  foreign  charter-party,  tbe  Plaintiff  having  declared  in  dd)t 
on  the  charter-parly,  the  Defendant  was  dischai^ed  on  com- 
mon bail ;  and  also  urged  that  if  in  these  cases  the  Cooit  did 
not  interfere,  bail  would  be  made  liable  for  causes  of  actioB 
for  which  they  did  not  mean  to  bind  themselves. 

The  Court  observed,  that  the  condition  of  the  bsdl-bood  ex- 
pressed the  cause  of  action,  and  in  so  doing  followed  the  words  of 
the  ac  etiam  clause  literally,  and  that  therefore  if  the 'Plaintiff's 

(a)  And  see  Chrislu  v.  ITaiker,  I  Bin^^.  G8. 

declaration 


IN  THE  Forty-first  Year  of  GEORGE  III.  859 


declaration  varied  from  his  writ,  the  Defendant  could  never        1801. 
be  said  to  be  condemned  in  the  action  mentioned  in  the  condi- 
tioni  so  as  to  charge  the  bail. 


KVRE 

r. 

Per  Curiamf  Rule  absolute  (a).         Smunp. 


(a)  Where  a  writ  is  sued  out  by  Plain-  quart  dausum  JregU,  and  declare  in  tro- 

tiffi  as  executors,  and  a  declaration  is  after-  ver ;  Per  Cur,  5  Term  Rep,  402.     But 

wards  delivered  in  their  own  right,  the  if  the  writ  be  in  dAi  for  a  sum  certun, 

Oottft  will  discharge  the  Defendant   on  and  the  declarativin  in  debt  also  but  for  a 

filing  common  baiU    Dou^s  and  others  lest  sum,  the   Court  will  not  discharge 

▼.   Iriam,   8    Term  Rep,  416.       So  if  the  Defendant.    Turing  y.  JoneSj  &  2^n 

Plaintiff  take  out  a  writ  in  his  own  name  Rep,  402. 
aad  declare  ai  executor ;  or  sue  out  a  writ 


Hawkins  v.  Ecklks,  Wilson,  Smith,  ana  Routh,        -f***-  ^^' 

T>  EPLEVIN  of  Catde.      •  I„  an  avowry 

■^^     1st,  The  Defendant  Routh  in  his  own  right  and  the  Defendant  aver- 
other  Defendants  €is  his  baili£&  acknowledged  the  taking,  be-  ^hose  estate  he 
cause  the  Defendant  South  was  seised  in  his  demesne  as  of  fee  "^^  ^^s,  &c. 
of  and  in  a  certain  messuage  with  the  appurtenances  situate,  \S^^fcc. 
&c.  *^  and  the  said  Rouik  and  all  those  whose  estate  he  now  '»*ve  ^^  »<> 
has  and  at  the  same  time  when,  &c.  had,  of  and  in  the  said  ud  of  right  du- 
messuage,  &c.  with  the  appurtenances  from  time  whereof,  &c.  ^^"^f^"?*^ 
have  had  and  have  been  used  and  accustomed  to  have  and  of  to  have  bad^nd 
riffht  during  all  the  time  aforesaid  oueht  to  have  had,  and  the  '^.^  "e^* 

,  ,  ^  ,       ought  to  have 

said  Bouth  still  of  right  ought  to  have  common  of  pasture  in  common  of  pis- 
and  throughout  the  said  place  in  which,  &c.  called,  &c.  for  J"^  *°  ^^^ 

*^    ,     ./.  ,  .,  •II  locus  tnquo-^ 

two  COWS  or  neirers  as  to  the  said  messuage  with  the  appurte-  Held  bad,  and 
nances  belonging  and  appertaining ;"  they  then  acknowledged  *^*'  '*  *^  "°* 
the  taking  of  the  cattle  as  damage  feasant,  and  prayed  a  re-  averment  of 

tQill  right  of  common 

2dly,  The  Defendant  pleaded  by  way  of  justification  ^^  that  the  year, 
the  said  Rauth  before  and  at  the  said  time  when,  &c.  was  pos^  ^  Defendant 

.  •  t       1  ''^  m  replevm  pkad 

sessed  of  a  certain  other  messuage  with  the  appurtenances  byway  of justi- 
situate,  &c.  and  that  the  said  Rouik  being  so  possessed  tliereof  Jij^°°tU[i'^ 
l>efore  and  at  the  said  time  when,  &c.  was  lawfully  entitled  to  wup^»saesstdof 
and  of  right  ought  to  have  had  common  of  pasture  in  and  *  "^^*^  ^*^ 
throughout  the  said  place  in  which,  &c.  to  depasture  the  same  tenant,  and  that 
at  the  said  time  when,  &c.  with  two  cows  or  heifers  as  to  the  **>«  ^>n*'fl"« 

'  •  t      1  cattle  were  «la- 

said  last-mentioned  messuage  with  the  appurtenances  belong-  mage  feasant  on 
ing  and  appertaining.''     They  then  averred,  that  the  cattle  J^awmTudciu 

bar,  witlioiit 
praying!  a  return,  it  seems  that  such  a  plea  is  bacl. 

were 
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were  damage  feasant,  so  that  the  said  Raidh  could  not  enjoy 
his  common  tam  amplo  modo^  and  therefore  the  said  Routh  in 
his  own  right  and  the  other  Defendants,  as  servants  of  the 
said  BoiUhy  took  them  and  detained  them  as  a  distress  for 
such  damage;  and  concluded  by  praying  judgment  si  actioy 
&c. 

3dly,  The  Defendants  also  pleaded  by  way  of  justification, 
that  the  Defendants  Wilson  and  Smith  were  possessed  of  the 
place  in*  which,  &c.  with  the  appurtenances,  and  being  so  pos- 
sessed tliereof  the  said  two  Defendants  in  their  own  right,  and 
the  other  two  as  their  servants,  took  the  cattle  damage  feasant; 
concluding  as  in  the  second  plea. 

The  Plaintiff  demurred  specially,  and  assigned  for  causes, 
^<  that  the  said  Defendants  have  not  shewn  in  the  first  avowry 
and  cognizance  at  what  time  or  times  and  when,  nor  for  what 
period  of  time  the  said  Defendant  RotUh  is  entitled  to  com- 
mon of  pasture  in  the  said  place  in  which,  &c.  but  have  only 
alleged  that  he  has  common  of  pasture  in  the  said  place  in 
which,  &c.  generally  without  specifying  whether  he  has  com- 
mon every  year  and  at  what  period  of  the  year  or  how  other- 
wise, so  that  it  does  not  appear  that  the  said  Defendant  Boidk 
at  tlie  time  of  taking  the  said  heifers  had  any  right  of  com- 
mon in  the  said  place  in  which,  &c.'  And  also  for  that  saki 
Defendants  have  in  their  said  second  avowry  and  cognizaDce 
stated  that  said  Defendant  Routh  was  possessed  of  a  certain 
messuage  and  as  such  was  lawfully  entitled  to  common  of 
pasture  in  the  said  place  in  which,  &c.  which  allegation  is  too 
general,  and  no  certain  issue  can  be  taken  either  upon  the 
possession  of  said  Defendant  Routh  of  the  said  messuage  or 
upon  title  to  common  of  pasture  in  the  said  place  in  which, 
&c.  And  also  for  that  it  is  alleged  in  the  last  avowry  and 
cognizance  that  the  said  Defendants  JVilson  and  Smith  were 
possessed  of  the  said  place  in  which,  &c.  whereas  it  ought  to 
have  been  stated  that  some  person  was  seised  tliereof  in  fee 
and  deduced  a  title  to  the  said  messuage  from  such  person  to 
the  said  Defendants  Wilson  and  Smith.  And  also  for  that 
the  second  and  last  avowries  and  cognizances  begin  and  con- 
clude in  bar  of  the  action  instead  of  averring  and  acknowledg- 
ing respectively  the  taking  of  the  said  heifers  and  praying  a 
return  of  them.  And  also  for  that  all  the  said  avowries  and 
cognizances  are  defective,  uncertain,  and  want  form,  Sec** 

Williams^  Serjt,  in  support  of  the  demurrer,  afler  stating  it  to 
be  <'  a  common  learning  that  avowries  must  shew  a  good  title  in 

(minibus" 
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omnibm^*  so  as  to  entitle  the  Defendant  to  a  return,  and  citing        1801. 
Goodman  v.  Ai/ling,  Yelv.  148.  Matthews  v.  Caryj   Carth.  74. 
SaUc.  107.  S.  C.  and  ButCs  case,  7  Co.  2S^  was  proceeding  to 
argue  on  the  pleas, 

When  Vaughafty  Serjt,  was  called  upon  by  the  Court  to 
state  the  grounds  on  which  he  thought  the  demurrer  might 
be  resisted.  In  respect  of  the  avowry  he  observed,  that  as  it 
was  averred  that  the  avowant  and  all  those  whose  estate  he 
had,  ^*  from  time  whereof  the  memory  of  man  was  ;iot  to  the 
contrary,"  were  accustomed  to  have  a  right  of  common,  <<  and 
during  all  the  time  aforesaid"  of  right  ought  to  have  had  it,  it 
amounted  to  an  averment  that  the  avowant  was  entided  to  com- 
mon at  ail  times  of  the  year,  and  that  if  any  right  more  limited 
than  that  had  been  proved  at  the  trial,  the  avowry  could  not  have 
been  supported.  As  to  the  pleas,  he  said,  that  he  meant  to 
contend  that  they  amounted  to  a  sufficient  justification  of  the 
taking ;  and  that  it  was  not  necessary,  m  a  mere  justification,  to 
shew  a  title  in  omnibus  (a),  as  no  return  b  prayed  (6). 

But 

(a)  In  trespass  it  is  suffideat  to  Jastify  into  bis  dose,  the  Court  held  that  the  De- 
under  a  possession  if  the  title  does  not  come  fendant  should  have  shewn  what  estate  he 
in  question.  As  in  assault  and  battery  and  had  in  the  closer  and  that  the  Flaintifl*  came 
moUUer  nuxnus  pleaded.  SkeviU  v.  Avery,  to  eject  or\iisseise  him  ;  but  it  is  observable 
Cro,  Car.  1S8.  So  in  guare  dausumfregU  that  there  the  Defendant  did  not  aver  that 
Defendant  may  plead  that  he  was  jtossessed  he  was  in  possession,  but  only  that  it  was  hts 
of  a  close  called  ui.,  and  the  Plaintiff  of  a  dose,  which  might  be  true^  and  yet  he  not 
close  called  B.,  that  the  latter  ought  to  re  in  possession :  independent  of  which,  this 
pair  the  fences,  and  that  for  default  thereof  case  stands  contradicted  by  the  authority 
JDe£endant*s  cattle  escaped  into  JB,  Faido  of  Osway  ▼.  BrisUnw,  10  Mod,  87.,  where 
T.  lUdge,  Teh,  74.  So  to  trespass  for  taking  the  Defendant  in  trespass  having  justified 
catile^  possession  of  the  iocMS  in  quo  for  a  taking  the  Plaintiff's  cattle,  because  they 
term  of  years  was  pleaded,  and  tliat  the  were  damage  feasant  in  cUnuo  sim^  it  waf 
cattle  were  damage  feasant  therein.  Anon,  held  good.  Indeed  the  doctrine  that  pos- 
9  Salk,  643.  Semi  v.  Btmhn,  2  Mod,  70.  session  may  be  pleaded  in  trespass  is  con- 
Ixtngfordy,fFebber,SMod,lS2,  And  in  firmed  by  a  late  case.  TD^florw,Eash9oiod, 
JtoMtLe  ▼.  Dean  and  Another,  Lutw,  1496.  1  East,  212. ;  though  it  was  there  resolved, 
which  WIS  trespass  for  beating  the  Plain-  thai  such  a  plea  might  be  answered  by  re- 
tiff's  servants  and  horses,  the  Defendant  plying  title  in  a  third  person. — But  in  ro* 
pleaded  that  he  was  possessed  of  the  locus  plevin,  where  an  avowant  pleaded  gene- 
m  TtM,  and  thai  the  servants  and  horses  rally,  that  b£  was  seised  of  the /bcvsmfno 
were  damage  feasant.  The  Reporter  in-  without  saying  of  what  estate^  and  avowed 
deed  observes  at  the  end  of  this  last  case^  that  he  took  the  cattle  dami^e  feasant, 
that  no  exception  was  taken,  that  possession  and  prayed  a  return,  ^m  avowry  was 
only  was  pleaded  without  shewing  what  held  oad.  Saunders  v.  Hussey,  2  Lutw. 
estate;  but  had  it  been  taken  it  should  1231.  Carth,  9.  S.  C  I  Ld,  i{aym.8S2. 
seem  from  the  current  of  authorities  that  S.  C.  Indeed  in  Laniard  v.  9Febber, 
it  would  not  have  availed.  There  is  how*  S  Mod.  132.  where  possession  was  pleaded 
ever  a  case  in  Moor,  846,  Smith  v.  Butt,  in  justification  of  jkrespass,  it  was  admitted 
where  the  Defendant  in  an  action  of  assault  arguendo,  that  H  might  have  been  other- 
and  battery  having  pleaded  that  he  mottiter  wise  in  replevin  ;  and  in  SUfy  v.  Ikdfy, 
mama  in^totuit  onthe  Plaintiffwfao  entered  1  Ld,  Ba^m,  381.  this  precise  point  came 

before 
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But  The  Court  being  clearly  of  opkuon  that  tbe  avowry  was 
bad)  clbred  the  Defendants  leave  to  amend,  intimatir^  that  If 
they'peraiflted  in  argixiikg  the  pleas  they  must  do  it  at  dieir 
peril,  since  they  would  not  be  allowed  to  amend,  if  upon  argu- 
ment the  Court  aboiikl  hold  the  pleas  to  be  biuL 

On  hearing  this,  Vm^han  consented  to  amend  on  paymeat 
•of  coalB. 


before  the  Court,  and  a  conusance  by  the 
i^efertdant  u  baiM  to  /.  7*.  stating  that 
the  gtandfinhtrvf  j:  7*.  being  poaaeswd  of 
the  loout  in  quo  leased  the  same  far  years, 
aad  deritf  ng  a  thk  to  the  tease  to  J,  7% 
tMS  Ud  M.  in  thai  ease  was  cited 
Puhlty  V.  Seymour,  2  Show.  46ii,  where 
an  atowiy  of  this  kind  was  held  good ;  bat 
«he  Covrt  (expressly  dened  that  case  to  be 
law :  and  the  decision  in  SUly  t.  l>aUv,  is 
totmotd^yChaUotter  ▼  dayton,  8  SaOr, 
aS6XWfii&«78. 8.C  and  Freenmn  ¥.  ^^, 
8  SaUL  807.  in  which  last  case  however 
iic  Court  beld  thatthe  objecthm  most  be 
taken  advantqpe  •f  on  deMwre^  and  oaa- 
not  prevail  in  arrest  of  judgment    From 


the  above  cases  it  appears  to  hare  baea  6t- 
termined  that  in  a  juatillcation  of  troian 
where  the  tide  docs  not  come  in  fairtn, 
possession  alone  mi^  be  p1endg4  batiaas 
avowry  or  conusance  In  ie|ikiift  kesD* 
toot  Whether  H  aaay  be  ptMrfrd  mn- 
plevin  where  the  taking  on>y  la  jaslifiei 
and  no  retuMi  prayed,  does  not  appevti 
have  been  hitherto  cM^mady  techlHi 

(6)  Tbereare  ranny  instances  in  vhkk 
the  Defendant  in  replevin  eanwot  afWi 
bat  can  only  plead  a  jesdjcation  af  tk 
taking,  in  which  cases  be  is  not  to  fuj  i 
return.  See  OSbtrt'i  JUpIt^ e, T.al 
/».  18S.  ed.  8. 


ijji 


Feb.5lh. 


Steel  v.  Alan. 


If  a  person 
against  whom  a 
commisdon  of 
lunacy  has  is- 
sned,  be  arrested, 
the  Court  of 
Common  Pleas 
has  no  power  to 
disehargehim.(a) 


TLTARSHALL^  Seijti  moved  to  discharge  the  Defeodant 
out  of  custody  upon  a  common  appearance,  on  the  ground 
of  his  being  a  lunatic^  and  a  commission  of  lunacy  having  issued 
against  him  previous  to  the  airest. 

Lord  Eldon,  Ch.  J» — I  am  afraid  that  there  is  do  prohSx- 
tion  in  the  law  of  England  from  arrestitig  a  lunatic.  I  have 
often  known  the  Court  of  CAancety  go  out  of  its  jurisdiclioo  in 
Order  to  assist  a  lunatic  in  this  respect;  and  order  a  Masfer  to 
take  an  account  of  his  debts,  considering  it  to  be  ftN>  the  bene- 
fit of  the  lunatic  that  they  should  be  paid,  as  he  would  other- 
wise be  subject  to  arrest  by  all  bis  creditors. 

Marshall  took  nothing  by  his  motion  (&). 


(a)  And  see  Sled  ^.  AUnn,  post.  i37.  of  which  cases  it  appeared  hy^  lAdavk  ikst 

^  (b)  The  Court  of  Xing* s  Bench  rejected  the  Defendant  had  become  immnt  afta*  ihe 

similar  appliduions  in  Xernot  and  Another  arrest,  and  in  the  latter  thni  kc  < 

▼.  Norman,  8  Term  Rep.  890^  and  NuH  at  the  time  of  the  arrest. 
V.  Vemey,i-  Term  liqu  1  le  1 . ;  in  llie  former 
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HlFFERMAN  t^.  LaNGELLE.  JW^MIu 

npHE  declaration  in  this  case,  winch  was  a  town  cause,  was  ^'Jf*^"**^ 

delivered  de  bene  esse  on  the  17th  of  November^  indorsed  piendin— ;••  H 

"  to  plead  in  — ."     On  die  19th  the  Defendant  obtained  an  "^^  ""^•^ 

order  for  a  particular,  which  was  complied  with  on  the  2Qthf  within  the  num. 

and  on  the  21st  judgment  was  signed  for  want  of  a  plea.  wj^hf^  *^ 

73ie  Court  on  a  motion  to  set  aside  the  judgment,  held  that  the  rules  of  the 

indorsement  on  the  declaration  amounted  to  a  notice  to  plead  £^  ^  2" 

according  to  the  rules  of  the  Court,  viz.  in  four  days ;  that  the  ptrtkulan  doee 

time  for  pleading  was  not  suspended  by  the  order  for  a  bill  of  ^*g"f^ 

particulars;  andthatalthoughaPlaintiff  cannot  sign  judgment  ing;  aadiSm- 


unti]  the  order  for  a  particular  has  been  complied  with*,  yet  he  ^^^  ^  ^^^ 

may  do  so  immediately  after  having  deliver^  the  particular,  ment  fanme- 

provided  the  time  for  pleading  be  then  elapsed.  J^y  "^  ^ 

Ben/ley^  Serjt,  for  the  Plaintiff.  ticular,  if  the 

Shepherd,  Seijt,  for  the  Defendant.  Su^^Kj 

(a)  VvU  Mowbray  ▼.  Schuherth^  \S  JSatt,  508.  Dedker  t.  Tkomjmm,  8  ^.  and  P. 
819.  Bemlk  r.  Rott,  8  JV.  Ji.883.  Jtammtf  ▼.  Aev^i  8  N.  ILBi^l. 


Sinclair  v.  Charles  Phillipe,  Monsieur  dc  France.     ^^  **^ 

npHE  Defendant  in  this  oate  was  arrested  and  bdden  to  bail  The  Defenduii 
•*•  on  the  following  affidavit :  «  21 G.  SincUuTj  of,  &c  makeih  •?  •"^  "^^ 

o  ,    '     '  the  terms  of  tkt 

oath  that  Charles  Phillipe  is  justly  and  truly  mdebted  unto  him  as  Gm.  s.  c  50. 
this  deponent  in  the  sum  of  589/.  and  upmrds  for  m<Miey  had  ji'jito*  *^ 
and  received  to  and  for  the  use  and  on  the  account  of  the  said  agreement  vhk 
T.  G.  8.  and  for  money  by  the  said  T.  G.  S.  pwd,  laid  out  and  ^^^^ 
expended,  lent  and  advanced  in  England  to  and  for  the  use  and  try,  the  ktter  ia 
on  the  account  of  the  said  Charles  Phillipe,  and  for  interest  due  SHImwiMt 
thereon,  and  upon  an  account  stated  in  England!*  The  Plains  hid  out  money 
tiff  dien  negatived  any  tender  in  bank  notes.  te dbSd«  ^ 

On  a  former  day  Shepherd,  Serjt.,  obtained  a  rule  Nisi  tox  ptrtiet  cone  to 
discharging  the  Defendant  on  a  common  appearance-mider  Ae  S^hSmS"* 

tlie  Defionduit 

acknowledged  the  debt.  The  Defendant  having  been  holden  to  bail  for  money  laid  out  bj  tbc  Flmn- 
tifT  in  England  and  on  an  account  stated  in  England,  disclosed  the  above  circumili]icce»  by  ttth 
davit,  upon  which  the  Court  di&chargcd  hiui  upon  a  common  appearance. 

38  Geo. 
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1801.        38  Geo.  c.  50.  s.  9.  (a),  and  produced  an  affidavit  stating  that  the 

Defendant  was  an  alien  abiding  in  this  kingdom  and  a  person 

^^^^^  who  quitted  his  country  of  France  by  reason  of  the  revolution 
Chaklii  and  troubles  in  Frcmce  in  1789;  that  in  1791  the  Defendants 
together  with  his  brother  Louis  Stanislaus  Xavier  since  King  of 
France^  being  resident  at  Coblentz  in  Germany^  entered  into  an 
agreement  with  the  PlaintifF  respecting  his  raising  men  for  the 
service  of  the  King  and  Princes  of  France^  and  that  be  was 
not  indebted  to  the  PlaintifF  in  any  sum  of  money  whatsoever 
contracted  in  the  dominions  of  His  Majesty  King  George  tbe 
Third,  to  the  best  of  his  knowledge  and  belief,  or  on  any  other 
account,  or  otherwise,  or  elsewhere,  than  in  consequence  of  tbe 
said  agreement  made  at  Cobleniz^  and  that  he  verily  believed  the 
Plaintiff's  demand  arose  out  of  the  said  agreement. 

Besty  Seijt,  now  shewed  cause  against  the  rule,  and  relied  on 
an  affidavit  of  the  Plaintiff,  which  alleged  that  be  had  expended 
in  Englandj  previous  to  the  Defendant's  arrival  here,  aever^ 
dums  of  money  in  pursuance  of  the  above-mentioned  contract, 
and  also  that  several  adjustments  of  his  demands  hadtaka:!  place 
in  this  country,  upon  which  occasions  the  Defendant  acknow- 
ledged himself  indebted  to  the  Plaintiff  in  considerable  sums. 
He  argued  from  thence  that  though  the  commencement  of  thett 
transactions  took  place  out  of  England^  yet  that  a6  money  had 
been  expended  and  an  account  had  been  stated  in  England^ 
there  was  a  sufficient  debt  to  support  the  arrest  notwithstanding 
the  38  Geo.S.  He  also  urged,  that  the  affidavit  being  positive 
with  respect  to  the  debt  arising  in  England,  it  was  not  compe- 
tent to  the  Defendant  to  controvert  that  fact,  and  that  if  there 
was  any  ambiguity  on  the  face  of  the  affidavit  the  Court  wobM 
fdlow  tbe  Plaintiff  to  explain  it  by  a  supplemental  affidavit 

Shepherd  and  Hunnington,  Serjts.,  in  support  of  tbe  rule, 
were  stopped  by  the  Court. 

(a)  Which  provides  that  *'  aliens  abiding  arising  in  any  parts  beyond  tbe  aeas  otbcr 
In  this  Icingdom  having  quitted  their  re-  than  the  dominions  of  His  Majesty,  w^ 
itpective  countries  by  reason  of  any  revo-  such  aliens  were  not  within  tbe  said  ab- 
lution or  troubles  in  France  or  in  coun*  minions  of  His  Majesty  ;  and  in  case  any 
tries  conquered  by  the  arms  of  France,  such  alien  shall  have  been  or  shall  be  v- 
ahall  not  be  liable  to  be  arrested,  impri-  rested,  &c.  contrary  to  the  inleat  of  tin 
soned,  or  held  to  bail,  or  to  find  caution  for  act,  such  alien  shall  be  discharged  therrfraa 
the  forthcoming  or  paying  any  debt,  nor  by  order  of  any  of  His  Majesty's  CMrts 
1o  be  taken  inexecution  on  any  judgmevt,  in  ff^ealmuuter  Halt,  or  of  the  Courts  of 
DOT  by  any  caption  for  or  by  reason  of  any  Session  in  ScoUand,  or  of  any  JvAgt  d 
debt  or  other  cause  of  action  contracted  or  su'ch  Courts  in  vacation  time." 

Lord 
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SwcLAn 


Lord  Eldon,  Ch.  J.  The  case  of  this  illustrious  person  must        1801. 
be  decided  on  the  same  grounds  that  would  operate  in  favour  of 
the  meanest  individual  falling  within  the  purview  ofthe  58  Geo.  ^^ 

9.     Whether  under  the  circumstances  stated  to  the  Ck>urt  he*      Cbammm 
does  fall  within  the  description  of  persons  entitled  to  be  relieved 
by  that  act,  is  the  question  for  us  to  decide.    It  appears,  tome 
that  he  is  entitled  to  be  discharged,  first,  because  the  affidavit 
under  which  he  has  been  holden  to  bail  is  not  sufficiently  dis- 
tinct to  meet  that  case  in  which  the  act  prohibits  the  arrest  of 
an  alien  abiding  in  this  kingdom,  having  quitted  his  country  by 
reason  ofthe  troubles  in  France.  It  would  have  been  very  easy 
for  the  Plaintiff  to  have  stated,  that  the  Defendant  was  indebted, 
to  him  in  a  certain  sum  of  money  for  a  debt  not  contracted  or 
arising  in  parts  beyond  the  seas ;  but  this  affidavit  may  be  equally 
true  whether  the  debt  were  contracted  or  arose  within  or  with- 
out the  kingdom.     For  though  the  money  is  said  to  have  been 
paid  in  England^  yet  the  contract  being  in  Germamf^  the  debt  in 
the  eye  of  the  law  arises  there,  and  is  not  altered  by  the  locality 
of  the  expenditure.   Had  no  other  affidavit  therefore  been  pro- 
duced to  the  Court  on  the  part  ofthe  Plaintiff  I  should  be  of 
opinion,  that  in  a  case  where  the  original  affidavit  is  so  guard-* 
edly  sworn,  no  supplemental  affidavit  ought  to  be  allowed^  But 
taking  the  affidavit  now  produced  by  the  Plainti£P  as  a  8u|>pl^«: 
mental  affidavit,  it  does  not  appear  to  me  t#  state  sufficient 
grounds  for  holding  the  Defendant  to  bail,  for  notwithstanding 
the  transactions  and  adjustments  subsequ^t  to  the  original 
contract,  the  debt  still  remains  a  debt  within  the  meaning  cS 
the  statute.    These  adjustments  amount  to  nothing  more  than 
an  endeavour  to  provide  for  the  original  debt,  and  if  the  Court 
were  to  hold  that  every  acknowledgment  of  such  adebticreated- 
a  new  demand,  it  would  be  the  means  of  preventing  these  per- 
sons to  whom  the  act  extends  from  furnishing  to  their  creditors 
any  vouchers  against  that  period  when  they  should  be  enabled  • 
to  pay,  or  having  any  the  most  honourable  and  well-intentioned 
communication  with  them.  It  has  been  said  that  it  is  not  com- 
petent to  the  Defendant  to  controvert  the  affidavit  to  hold  to  • 
bail ;  but  had  there  been  more  doubt  than  there  is  upon  the » 
question  of  law  I  am  inclined  to  think  that  the  Defendant's  affi- 
davit ought  to  have  been  admitted ;  fcH*  where  the  right  to  be  t 
discbai'ged  depends  upon  a  question  of  law  it  would  be  very., 
harsh  to  say,  that  because  the  Plaintiff  has  undertaken  to  swear. 
positivdy  to  a  point  the  truth  of.  which  must  depend  .on  an. 

accurate 
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SufCLAnt 

PlIlLLlK* 


aeciirate  legal  io^Tsestigation,  the  Defendant  must  therefore  lie 
in  ^oh 

ftEAtHy  J.  It  appears  that  this  affidaivit  was  drawn  with  a 
view  tothe  act  of  jMrliaraent;  but  it  does  not  state  a  case  ex- 
empt fpom  the*  provisions  of  the  act  It  does  not  speak  of  any 
oontract  in  Englnnd,  but  merely  of  money  paid  and  laid  out  in 
this  covntTf^  whereas  it  is  die  original  oontract  which  the  act 
contemplates.  Theire  are  two  period  to  be  considered ;  the  l8t» 
before  diis  Defendant  came  to  Engkmd^  die  2df  sinoe  his  xesi* 
denoe  kere.  During  the  1st  tliere  is  no  pretence  to  saj  that 
the  Defendant  was  not  within  the  operation  of  the  act^  tfaecov 
tract  lumng  been  made  abroad.-  With  respect  to  the  fid  it  ii" 
said'  that  the  adjostmentsand  setdements  which  have  since  takes 
pllKS'  aretO'be  considered  as  equivalent  to  new  pvomises  sni 
iie«r  debts;  but  if  that  were  so^  the  conseqaenoes  of  the  set 
woiild'b»  veiy  fatal  la  honourable  men.  Fbr  whatbonoatibie 
man  being  ashed*  whether  he  owed  a  debt  coatractBdabnisi 
wouU  not  hiimedisitsiy  aohaowiedge  it,. or  being  desuwdtpsi* 
jost  it,  would  rsAise  so  t&  do  9  The  property  of  perwens  inths 
£)efendan(^S'8itiiatioii  mi^  be  rssOTted  td^.  and  if  the 
tbeytbemsdves'sfibrded  so  as  to-  afieettbatf  propartjn 
aflbst  their  persons' also^  andr  deprive  dmntof  the  protection  i& 
ford^  l^  parliament,  the .  intention  of  the  fegisleknre  woaU 
be*  oorepfet^y  ddeated. 

RoosE^  J.  I  amoCthe  sameopinion^  and  shouldinotaddss^ 
thing  to  what  has  been^d  by  my  Lord  and  n^  Brother  j£fai<i|, 
if <[  did  not  diink  it  necessary  to.  dedace  my  c^inkni  that  it  ihsmH 
be  of  t«rf  dlmgerous  consequence  to-  hold,  diat  an  hoDoofsUe 
atknowledgment  made  in..^ig2afid  of  a  debt  contracted  dbrad: 
would  cilarge-  the  person  of  the  Defendant  wfaenthisi  penoB' 
would'  not  be  chargeable  by  reason  of  the  contriKt  xtaelfl 

CkAafBRB^  J.  I  am  clearly  of  opinion  that  the  act  iiitsnda^ 
to  refer  to  the  'oci^nal  contract.  It  has  been  aj3ga&i  >  that  the 
aeeottiit' stated  in  England  amounts  to  a  new  cause  <iflactioD; 
but  imless  we  consider  the  act  as  Iboldng  to  the  original  trsa^ 
action^  the  protection  which  itholds  out  would  be  marefy  ddi^ 
shpet  A  Plaintiffkii^  proceed  to  judgment  against  the  psuperty 
oTa  personwithin  tbe^pretectionfef  the  act ;  now  a judgasentif 
technical^  speaking  a  new  cause  of  action ;  but  it  would  be  ab- 
surd to  hold  that  the  saaoe  act  which  meant  to  prevent  the  i»- 
prisomnent  of 'a  pBrticular>  i!\tiiB»  of  persons,  fos  particular  debl^ 
meant  riso  to  permit  a  new  caase  of'acdon  to*  be  raised  sgsinrt 

then 
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them   by  n  judgment  against  tlieir  property,  which  cause  of        18(Mi« 
action  should  lead  to  the  imprisonment  of  their  persons. 


Rule  absolute.       *"?^* 


Bi^BSBBSai 


Davijbs  a»d  Others,  Assignees  of  Shivgrs  a  Bgiik«      -W^^th. 

rupt,  V.  ChIFP£NDAI^£« 

iTPHIS  was  ft  nile  nisi  for  setting  aside  an  interlocutory  judg-  ^^'yly^^ 
*  ment  signed  under  the  following  circumstances :  The  De-  jw^f^^h^HiSr 
fendant  (wet  ante^  p.  282.)  having  been  continued  in:  custody  ^^^^^1^!^^ 
under  a  detainer  for  1,300/.  a  declaration  was  delivered  on  the  ^!e^eqqin»e 
8Ch  oFNaoember  last;  special  bail  was  put  in  to  the  action  in  S^^lf'^ 
the  country  on  the  24th  of  the  same  month,  and  on  the  same  ftm^'tlmtvf 
day  notice  served  that  the  bail  would  justify  by  affidavit  on  the  ^  °*i''"i°'iS 
2Sth ;  the  justification  was  opposed  on  the  ground  of  die  Pfiain-  to  a  demand  of  a 
dflTs  not  having  had  time  to  inquire  into  the  sofficiiency  oTthe  pJ^'jrforejjM'ff^ 
bsU ;  but  a  rule  was  obtained  for  a  jiistification  before  a  Jn^re  ngned  agaimt 
at  chambers ;  on  the  2d  of  Decendkr  notice  was  served'  of  the  ***"• 
I>efendant*s  intention  to  j[ustify  bail  on  the  4th  of  Uie  samer 
month,  on  which  d^y  they  did  justify- without  any  opposition ; 
but  on  the  SA  of  December  the*  Plaintiff  had  signed  judgment 
for  want  of  a  plea,  though  no  plea  had  ever  beeb  demanded. 

Bayley,  Seijt,  shewed  cause  and  contended  ihsX  the  Defend- 
ant being  in  custody  till  his  bail  were  actually  justified,  no  de^ 
mand-of  a  plea  was  necessary,  inasmuch  as  a  prisoner  is  bound' 
to  plead  without  any  demand  of  a  plea  (a),  and  that  in  this  case 
the  judgment  being  signed  on  the  SAof^ Decen^er^  when  his 
bail'had  not  justified,  was  a  judgmentregolarly  signed^s  against 
a  prisoner. 

Be$ti  Seijt,  contra^  insisted  that  a^  the  Defendtot  was  only 
prevented  from  justifying  Ms-  bail  on  the  28th  of  Naoember  h^ 
the  HaintifPs  desiring  farther- time  to  inquire  afterthe  bail,  the 
former  must  be  considered  from  the  28th  as  a  person  eatitied^ 
to  a  demand  of  a  plea  before  judgment  eonld  be  s^nedagainstr 
him» 

The  On^  expressed' themseltes  dearly  of  this  opinion. 

Rtde  absolute. 

(a}  If  he  be  in  tbe  custody  of  the  sheriff*;  tecu^  .if  in  the  custody  of  the  manbaL  Rote 
V.  CkriMifiMt  I  Term  Hep,  fi9I.  But  cren  in  ^e  latter  case  no  demand  of  a  plea  ia 
necessaiy  if  the  prisoner  has  been  removed  out  of  the  custody  of  the  s^erifTidtllouLQa- 
tic^  to  the  Plaintiff;     fFUkiTison  v.  ^roumf  6  Term  Bep.  624, 

VOLLUM 
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/».eui.  VoLLUM  V.  Simpson. 


If  FitiBtiffiii  npHIS  was  an  action  of  replevin ;  in  which'the  Defendant  made 

ISraidpSsIn  ^^^  cognizances.    To  each  of  the  oognizances  the  Plaintiff 

bur,  upon  which  pleaded  three  pleas  in  bar,  whereupon  six  issues  were  joined, 

il^'lll^bl!^  At  the  trial  a  verdict  was  found  for  the  Plaintiff  on  the  Ist,  Sd, 

are  found  for  the  and  6th  issues,  and  for  the  Defendant  upon  the  fd^  4th,  and 

SS  fo^r  aI  ^*-  '"  ^*'"g  <^^  *®  Prothonotary  allowed  to  the  Haintiff 
l>afaidant,  the  the  costs  of  SO  Hiuch  of  the  pleadings,  briefi,  and  witnesses  is 
ioattch\^^r^  related  to  the  issues  upon  which  he  had  succeeded,  arooontiBg 
thetiiilMrdate  to  195/.  I6s.  and  to  the  Defendant,  in  the  same  manner,  tbe 
iSiicbbehM^''  costs  of  SO  Hiuch  of  the  pleadings,  briefs,  and  witnesses  as  re- 
•uceeededMwdl  lated  to  those  issues  upon  which  he  had  succeeded,  amounting 

M  tothecoatfof  ^     ,^^,   ^ 
tbeplndi^t(aX  ^  127».  95. 

The  Prothonotary  having  reported  to  this  eflfect; 

Heywoodj  Serjt  now  moved  that  he  might  be  ordered  to  re- 
view his  taxation,  arguing  thus— Although  the  Plaintiff,  accord- 
'  ing  to  the  rule  lately  laid  down  by  the  Court  (6),  may  not  be  co- 
titled  to  the  costs  of  the  issues  on  which  he  has  fiuled,  yet  tbeDe- 
fend^nt  can  only  be  entitled  to  the  costs  of  the  pleadings  on  these 
issues,  not  to  any  costs  of  the  trial.  The  stat.  4  Ann.  c  16.  after 
enacting  in  s.  4.  that  any  Defendant  or  Tenant  }n  any  action,  or 
suit,  or  any  Plaintiff  in  replevin  may  plead  several  matters,  pro- 
vides in  5. 5.  **  that  if  any  such  matter  upon  demurrer  joined,  be 
judged  insufficient,  costs  shall  be  given  at  the  discretion  d  tbe 
Court;  or  if  a  verdict  shall  be  found  upon  any  issue  in  the  said 
cause  for  the  Plaintiff  or  Demandant,  costs  shall  also  be  given  in 
like  manner,  unless  the  Judge  who  tried  the  said  issue  shall  certify 
that  the  Defendant,  or  Tenant,  or  Plaintiff  in  replevin,  had  a  pro- 
bable cause  to  plead  such  matter  which  upon  the  said  issue  disll 
be  found  against  him/'  In  case  of  a  verdict  therefore  costs  Bit  to 
be  allowed  in  like  manner  as  upon  demurrer;  but  on  demurrer 
there  can  be  no  costs  but  of  the  pleadings.  Nothing  but  the  costs 
of  the  pleadings  ^pear  to  have  been  allowed  in  Dodd  Y.Jbdibrdly 
2  Term  Rep.  285.  and  in  the  case  of  Page  v.  Creedj  3  Term  Bep. 
S91 .  it  was  expressly  said  by  the  Court,  that  <^  the  staL  4&  5  Ann, 
only  gives  the  costs  of  tliose  pleadings;^  and  that  it  was  not 
intended  thereby  to  repeal  the  statute  of  the  22d  &  23d  of  Car.2. 
c.  9.  which  enacts  that  if  the  Plaintiff  recover  under  40^ 

(a)   Vide  Richmond  v.  Johnson,  7  Eastt  58S.    Cooky,  Grten,  5  T^nmi,  &9k  Btp- 
Hnt  ▼.  Barnes,  2  Price,  1S6. 

(6)  Vide  Pensony.  Lee,  miU,8S0, 

in 
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in  assault  and  battery,  he  shall  recover  no  more  costs  than  da-        1801. 
mages:  now  if  a  Defendant  in  such  an  action  plead  several      ' 
matters  and  the  PlaintiflF  be  entitled  to  all  the  costs  of  trial  ^^^^ 

relating  to  those  issues  on  which  he  succeeds  though  he  reco-  StunoK. 
vers  Is.  damages  only,  the  whole  effect  of  the  statute  of  Car.  2. 
will  be  defeated.  The  only  case  to  support  the  present  taxa- 
tion in  the  Defendant's  favour  is  that  of  Broke  v.  Willett^  2  H. 
JBl.  435. ;  but  in  that  case  the  only  authorities  cited  in  the  De- 
fendant's favour  and  on  which  the  judgment  may  be  supposed 
to  have  proceeded,  were  Butcher  v.  Greehy  Dougl.  678.  and 
JDodd  V.  Joddrell;  the  former  of  which  cases  was  inapplicable 
to  the  point  in  contest,  and  the  latter  is  subject  to  the  explana- 
tion above  stated. 

Cockell,  Seijt.,  carUrdj  relied  on  Brooke  v.  Willett. 

Lord  Eldon,  Ch.  J.  We  are  informed  by  the  Prothono- 
tary,  that  it  has  been  the  invariable  practice  of  the  &)urt  to 
tax  the  costs  in  the  manner  which  is  now  contended  to  be  in- 
correct The  very  point  now  in  dispute  came  directly  before 
this  Court  in  1795,  in  the  case  of  Brooke  v.  WiUetty  at  which 
time  this  Court,  after  having  made  inquiry  of  the  Judges  of 
the  Court  of  Kin^s  Benck^  held  that  the  practice  which  had 
prevailed  was  consistent  with  the  true  construction  of  the  act 
It  is  sufficient  for  me  to  add,  that  on  looking  into  the  statute 
the  practical  construction  appears  to  me  to  be  consistent  with 
the  words  used  in  the  act.  Indeed  if  I  had  doubts  upon  the 
subject,  I  think  my  doubts  ought  to  be  controlled  by  the  uni- 
form practice  of  the  Court. 

Heath,  J.  The  statute  of  Anne  being  a  remedial  statute 
ought  to  be  so  construed  as  to  advance  the  remedy.  The  costs 
intended  to  be  given  appear  to  me  to  be  all  those  costs  which 
follow  the  unnecessary  plea.  This  construction  is  analogous 
to  that  which  has  been  put  upon  the  statute  of  Gloucester,  by 
which  the  costs  of  the  writ  only  are  given  to  the  Plaintiff  if 
he  succeed,  and  yet  that  statute  has  always  been  held  to  give 
all  the  costs  of  the  suit. 

Rooks  and  Chambre,  Justices,  concurring, 

The  Pf  othonotary's  Report  was  confirmed. 


VOL.  II. 


B  B  Meagher 
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Feb.  loth.  Meagher  v.  Vandyk, 

^pe«l«Ma«-  THE  Defendant  in  this  case  having  sued  out  a  writ  of  error, 
penedeas  from  obtained  an  allowance  thereof  at  12  o'clock  at  noon  on  the 

^oi^wf  ****  28th  ofjanuafy,  but  did  not  seiTe  the  allowance  on  the  Plain- 
tbough  it  be  not  tiff  before  halt-past  six  on  the  same  day ;  in  the  mean  time  the 
exwution.      '    PlaintiflF  sued  out  a  scire  facias  and  levied  on  the  Defendant's 

goods.  A  rule  nisi  having  been  obtained  to  have  this  execu- 
tion set  aside  and  the  goods  restored  to  the  Defendant ; 

Clayton^  Serjt,  shewed  cause  and  contended,  that  althoog;ii 
the  allowance  of  the  writ  of  error  might  amount-  to  a  sufet' 
sedeas  where  iheji.ja.  has  not  been  executed,  yet  that  if  exe- 
cution has  taken  place  before  the  service,  the  allowance  will 
not  have  the  effect  of  avoiding  the  execution,  and  thereby 
making  the  sheriff  a  trespasser.  He  mentioned  Inckdon  f. 
Clarke  J  Barnes^  212.  to  shew  that  though  under  a  co.  so.  the 
person  shall  be  discharged,  yet  in  the  case  of  ajuja,  the  pro- 
ceedings so  far  as  the  sheriff  hath  gone  must  stand. 

Bestf  Serjt,  in  support  of  the  rule,  insisted  that  the  allow- 
ance is  a  supersedeas  of  all  proceedings  on  the  judgment,  iod 
that  the  service  has  no  other  effect  than  to  bring  the  pai^ 
into  contempt;  Jaqties  v.  NixoUj  1  Term  Rep.  279.  Lanti, 
Bacchusy  2  Term  Rep.  44«.  and  Meriton  v.  StepJien^^  Bama, 
205. 

The  Court  at  first  inclined  to  think  that  as  the  execution  had 
taken  place  before  notice  of  the  allowance  it  would  be  going 
too  far  to  hold  the  sheriff  a  trespasser,  but  took  time  to  cod- 
sider  of  their  opinion, 
f  On  this  day  Lord  Eldon,  Ch.  J.,  said — Upon  looking  into 

the  authorities  and  considering  this  question,  we  are  folly 
satisfied  that  the  writ  of  error  must  be  deemed  a  supersedes 
from  the  time  of  the  allowance  (c),  and  that  the  executkmof 
the^.j^.  was  therefore  irregular. 

Hule  absolute: 

(a)  Vid.  GravaU  v.  Stw^ffon,  anttt  yoU  I.  p.  478. 


ArBHT 
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1801. 

AuBERT  V.  Maze.  Feb.  nth. 

A   VERDICT  iu  this  case  having  been  taken  for  the  Plain-  Money  paid  by 
tiff  by  consent,  subject  to  the  award  of  an  arbitrator,  and  °"®  °/  ^^?  ^^^ 
the  order  oi  reference  made  a  rule  of  Court,  the  arbitrator  other  on  account 
found  that  the  Plaintiff  was  indebted  to  the  Defendant  in  95L  ofiowes incurred 
14^5.  9a.  on  the  balance  of  an  account  between  them  for  money  nership  insur- 
lent,  advanced,  and  paid  by  the  latter,  and  awarded  that  sum  J^e^""®*,^* 
to  the  Defendant.     He  then  proceeded  as  follows :  ^^  And  I  action  brought 
also  find  and  determine  that  the  said  Plaintiff  is  further  indebted  J^^  oAe^^ 
to  the  said  Defendant  in  the  sum  of  680/.  2s.  being  one  moiety  ner.  And  if  thii 
of  divers  sums  of  money  paid  by  the  Defendant  for  and  on  jj^di°8j>ute*'b^^^ 
account  of  losses  on  policies  of  insurance  underwritten  by  tween  the  two  be 
agreement  between  the  said  Plaintiff  and  the  said  Defendant  iu;^'J^t'ho"ii!'" 
at  their  joint  risk  and  for  their  joint  benefit,"  and  accordingly  wards  a  sum  due 
awarded  that  sum  to  tlie  Defendant  ^XrZ  mjZ 

A  rule  Nisi  having  been  obtained  on  a  former  day  for  setting  so  paid,the  Court 

aside  this  award ;  tTat'J^rt'"? the 

Cockell  and  Vaughan^  Serjts ,  now  shewed  cause.  The  arbi-  award  (a). 
trator  has  stated  upon  the  face  of  the  award  the  circumstances 
under  which  the  680/.  2s.  has  become  due  for  the  purpose  of 
talcing  the  opinion  of  the  Court,  whether  the  Defendant  be  en- 
titled to  recover  the  money  so  paid  on  account  of  an  illegal  part- 
nership. Although  it  be  illegal  for  underwriters  to  enter  into 
partnership,  yet  they  are  liable  to  the  insured  for  the  amount  of 
tbe  sums  underwritten,  since  it  is  not  competent  to  them  to  set 
op  the  illegality  of  their  own  conduct  by  way  of  defence  (6),  and 
therefore  as  the  Defendant  has  only  paid  on  behalf  of  the  Plain- 
tiff what  the  Plaintiff  himself  would  have  been  bound  to  pay, 
the  former  is  entitled  to  recover  the  amount  as  money  paid  to 
the  use  of  the  latter.  In  Faikney  v.  Reynous^  4  Burr.  2069.  it 
was  held  that  the  Plaintiff  "was  entitled  to  recover  upon  a  bond 
given  to  secure  the  repayment  of  money  advanced  by  him  to  set- 
tle stock-jobbing  differences,  on  the  ground  of  the  advancement 
of  the  money  being  collateral  to  the  illegal  concern.  In  Pctrie 
V.  Hannay^  3  Term  Rep.  418.  Mr.  Justice  Butler  observes, 
**  there  is  a  wide  difference  between  partners  engaged  in  legal 
and  illegal  contracts;  in  the  former,  if  one  of  the  partners  pay 
the  whole  of  a  partnership  debt  without  any  express  promise  from 

(a)  Vide  Exparte  Bdl,  1  M.  and  S.  762.  Webb  v.  Brooke^  S  Taunt.  6.  12.  Simpson 
V.  Blast,  7  Taunt.  2-16.  Cannan  v.  Bryce,  3  B.  and  /i.  179.  Ben^lcy  v.  Bignold, 
5  B.  and  A.  335. 

(6)  SuHivan  v.  Greavety  Park,  Insur.  8. 

B  B  2  the 
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1801.        the  other,  the  law  gives  him  a  right  to  recover  it  back  in  an  ac- 

tion  for  money  paid  to  the  use  of  that  other  partner,  and  it  pro- 

^"*  ceeds  on  this  ground,  that  both  are  liable  to  pay:  but  in  the  case 
Mau.  of  illegal  contracts,  as  they  are  not  bound  to  pay,  one  of  them 
cannot  acquire  a  right  of  action  against  the  other  by  paying  the 
wliole  without  his  consent;  in  such  cases  it  is  necessaiy  to  hare 
the  consent  and  direction  of  that  other."  Now  in  this  case  bolli 
parties  being  compellable  to  pay  the  money,  either  of  them  had 
a  right  to  advance  the  whole,  and  to  call  upon  the  other  to  repij 
a  moiety,  upon  the  same  principle  that  a  partner  in  a  legal 
partnership  may  do  the  same,  namely  that  the  payment  is  not 
voluntary.  In  Wafts  v.  Brook^  S  Ves.  jun.  612.  the  Master 
having  been  directed  to  take  an  account  in  a  partnership  con- 
cern, and  having  included  money  advanced  on  transactioiis 
similar  to  the  present,  exceptions  were  taken  to  that  acoooni^ 
but  the  Lord  Chancellor  ordered  it  to  stand. 

Shepherd^  LenSy  and  Bayley^  Serjts.,  contra.  If  one  partner 
in  an  illegal  concern,  make  a  payment  for  the  other  at  his  ex- 
press desire,  such  a  payment  may  be  considered  as  made  far 
the  use  of  the  latter :  but  if  a  moiety  of  the  money  paid  bj 
one  partner  in  the  course  of  an  illegal  concern,  withcmt  wA 
express  desire,  may  be  recovered  as  money  paid  to  the  use  of 
the  other,  the  statutes  prohibiting  iUegal  partnerships  are  alt»> 
gether  nugatory.  The  cases  oi  Faikney  v.  Reynous  and  I^trie 
v.  Hanfiay  have  been  considerably  impeached  by  Sieers  t. 
Lashla/y  6  Term  Bep,  61.  and  MitcheU  v.  Cockbume^  2  H.BL 
379.  At  any  rate  this  case  does  not  fall  within  the  prindpk 
of  Faikney  v.  Reynous  and  Petrie  and  Hannay^  of  which  J^ 
Ch.  J.,  in  MitcheU  v.  Cockbume  observes,  that  they  were  <« 
step  removed  from  the  illegal  contract  itself,  and  did  not  arise 
immediately  out  of  it :  and  indeed  His  Lordship  adds,  thtt 
perhaps  it  would  have  been  better  if  those  cases  had  been  d&> 
cided  otherwise,  for  when  the  principle  of  a  case  is  doubcM 
he  thought  it  better  to  overrule  it  at  once  than  build  upon  it  at 
all.  The  cases  of  Sullivan  v.  Greaves^  Park  Insur.  8.  and 
Booth  v.  Hodgson^  6  Term  Rep.  405.  are  strong  authmties  to 
shew  that  money  paid  or  received  on  account  of  partnersh^ 
insurances  cannot  be  recovered. 

Lord  Eldon,  Ch.  J.-^This  case  coming  before  the  Court  en  a 
point  expressly  reserved  for  their  opinion  by  Uie  arbitrator,  we 
are  not  called  upon  to  unravel  the  facts  on  which  he  has  cooie  to 
a  determination  either  one  way  or  the  other,  but  to  form  a  deter- 
mination on  the  facts  submitted  to  our  judgment.    Some  cfUxt 
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cases  on  this  subject,  especially  tHat  of  Petrie  v.  Hannay^  liave        1801. 
proceeded  on  a  distinction,  the  soundness  of  which  I  very  much 
doubt     It  has  been  said,  that  if  one  partner  in  an  illegal  part* 
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nership  concern  pay  money  for  the  other  without  his  authority^        Mazx. 
that  money  canilot  be  recovered ;  but  if  the  money  be  paid  with 
his  authority  it  may  be  recovered.     It  seems  to  me,  however, 
that  if  two  persons  engage  in  partnership  in  an  illegal  concern, 
each  of  them  gives  an  authority  to  the  other  to  transact  all  that 
business  relating  to  the  partnership  without  transacting  which 
no  profit  can  ever  arise  from  the  concern.     In  Sullivan  v. 
Greavesj  a  third  person  undertook  to  bear  half  the  Plaintiff's 
risk  in  an  insurance;  the  Plaintiff  therefore  underwrote  for 
the  joint  use  of  both,  and  the  agreement  amounted  to  an  implied 
authority  to  the  Plaintiff  in  case  of  a  loss  to  pay  the  whole. 
Indeed  if  it  were  otherwise,  the  partnership  must  have  been  put 
an  end  to  tlie  moment  occasion  arose  for  the  first  transaction 
in  it.     The  consequence  therefore  seems  to  be  this,  that  if  a 
partnership  be  legal  the  law  raises  an  implied  consent,  and  if  it 
be  illegal,  yet  if  the  payment  be  made  in  the  course  of  the  part* 
nership  business,  a  jury  will  be  warranted  in  finding  an  implied 
consent  to  that  payment  without  which  the  partnership  could 
not  subsist  an  instant     Lord  Kern/on  does  not  appear  to  have 
taken  any  distinction  between  an  express  and  an  implied  promise 
in  Sullivan  v.  Greaves ;  his  words  are  ^'  here  the  Plaintiff  is  him- 
self the  underwriter  who  comes  to  enforce  an  illegal  contract; 
it  is  a  partnership  pro  hie  vice,  and  this  party  cannot  apply  to  a 
court  of  justice  to  enforce  a  contract  founded  in  a  breach  of  the 
law."     So  in  Mitchel  v.  Cockbumej  Lord  Chief  Justice  Byrej 
speaking  of  this  sort  of  partnership,  says  '*  no  contract  can  arise 
directly  out  of  such  a  proceeding  so  as  to  be  the  foundation  of 
an  action.''     His  Lordship  reasons  on  the  cases  ofFaikneyy. 
JBeynaus  and  Petrie  v.  Hannaifj  observing  that  ^^  they  were  one 
step  removed  from  the  illegal  contract  itself,  and  did  not  arise 
immediately  out  of  it,"  and  adds  "  perhaps  it  would  have  been 
better  if  they  had  been  decided  otherwise."     Indeed  it  seems  to 
me  that  if  the  principle  of  those  cases  is  to  be  supported,  the 
A    Act  of  Parliament  will  be  of  very  little  use.     My  Brother 
Heath  in  that  case  agreed  with  the  Lord  Chief  Justice;  and  I 
^   do  not  understand  him  to  have  said  more  of  Petrie  v.  Hannay^ 
^   than,  that  if  right  it  proceeded  upon  a  principle  not  applicable 
^   to  the  case  before  him  :  not  that  the  principle  itself  was  right 
In  Booth  ▼.  Hodgson,  which  was  another  case  (^  an  insurance 
partnership,'one  of  the  partners  and  a  stranger  acted  as  brojcers, 

and 
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1801.        and  having  received  tlie  premiums  were  sued  l)y  the  other 

7      partners  for  their  shares.     Now  there,  it  might  have  been  in- 

*"*        sisted  that  tlie  premiums  being  received  by  the  consent  of  the 

Masi.  other  partners,  the  parties  receiving  were  liable  to  account  for 
them ;  but  tlie  Couit  held  otherwise.  In  addition  to  this,  the 
cases  of  Steers  v.  Lashley  and  Brawn  v.  Turner,  7  Term  Btp. 
630.  stand  in  opposition  to  Pctrie  v.  Hannay,  Faikney  v.  Mn^ 
nouSf  and  WaUs  v.  Brook,  With  respect  to  Petrie  v.  Hannajf 
very  great  weight  is  due  to  the  opinion  of  Lord  Kern/on,  who 
dissented  from  the  rest  of  the  Court.  It  is  unnecessary  to  give 
a  decided  opinion  on  the  determination  in  Faikney  v*  Beynous, 
since  the  circumstance  of  a  specialty  given  to  secure  the  mouey 
advanced,  and  which  was  there  considered  as  amounting  to  a 
new  contract,  does  not  exist  in  this  case.  And  as  to  the  case 
in  Chancery  it  may  be  observed,  that  it  is  possible  that  where 
parties  have  settled  the  balance  of  a  mixed  account  between 
them  of  long  standing,  and  one  party  has  had  an  advantage  for 
many  years  of  credit  being  given  to  him  for  certain  soins 
therein,  a  Court  of  Equity  may  feel  itself  called  upon  in  justice 
to  open  the  whole  account,  if  the  party  who  has  already  had 
credit  for  those  sums  think  proper  to  object  to  an  account  being 
taken  of  the  residue.  But  if  that  b  to  be  considered  as  a  case 
in  which  it  was  dryly  decided  that  if  a  Master  in  the  course  of 
taking  an  account  find  certain  sums  paid  on  account  of  anj  of 
these  illegal  transactions,  he  may,  on  the  ground  of  consent  to 
such  payment,  view  them  in  the  same  light  as  the  otiier  items  d 
the  account,  il  does  not  appear  to  me  that  tlie  case  proceeds 
upon  a  principle  suiRciently  consistent  with  the  Act  of  Parlia- 
ment to  justify  the  adoption  of  it. 

Heath,  J. — I  am  of  the  same  opinion  as  my  Liord,  who  has 
so  fully  gone  through  the  cases,  that  I  shall  only  hint  at  them. 
I  take  it  to  be  by  no  means  settled  that  if  one  partner  in  an 
illegal  concern  pay  money  for  the  other  with  his  consent,  the 
money  so  paid  can  be  recovered.  There  are  great  authorities 
and  opinions  both  ways,  and  we  are  therefore  at  liberty  to  de- 
cide upon  principles.  If  the  concern  in  which  the  money  is 
advanced  be  malum  in  se^  it  will  not  be  disputed  that  it  cannot 
be  recovered.  For  if  two  agree  to  assassinate  a  person  and 
hire  a  third  to  do  it,  and  one  of  the  two  former  pay  the  whole 
reward,  it  is  clear  that  he  cannot  maintain  an  action  for  a  moiety. 
Now  I  do  not  see  any  sound  distinction  between  the  case  ol 
money  paid  in  a  concern  which  is  nudum  in  se  and.  money  paid 
in  a  concern  which  i3  malum  prohibitum. .  The  latter  as  well. 

as 
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as  the  former  tends  to  encourage  a  breach  of  the  law.     With        1801. 
respect  to  what  was  said  by  me  in  Mitchell  v.  Cockbume^ 
though  I  observed  that  it  was  distingiiishabie  from  the  cases  ^^ 

in  Burrow  and  in  the  Term  Reports,  it  is  not  a  fair  inference        Maze. 
that  I  meant  to  approve  of  the  latter  cases.     Many  Judges  have 
avoided  giving  extrajudicial  opinions,  and  had  I  given  an  ex- 
press opinion  on  those  cases  it  would  have  been  extrajudicial- 

RooKE,  J. — I  perfectly  agree  with  my  Brother  Heath  in  re- 
probating any  distinction  between  malum  prohibitum  and  malum 
in  se^  and  consider  it  as  pregnant  with  mischief  Every  moral 
man  is  as  much  bound  to  obey  the  civil  law  of  the  land  as  the 
law  of  nature.  With  respect  to  this  transaction,  I  do  not 
mean  to  give  any  opinion  how  far  the  Court  would  have  been 
called  upon  to  set  aside  this  award  upon  an  affidavit  stating, 
the  special  circumstances,  had  nothing  appeared  upon  the  face 
of  the  award  itself.  But  in  this  case  the  arbitrator  has  stated 
all  the  circumstances  of  the  case  especially  for  our  opinion. 
Then  the  question  is,  Whether  as  the  arbitrator  has  asked  for 
our  opinion,  we  are  not  bound  by  the  authority  of  Mitchell  v.. 
Cockbume  to  say  that  the  latter  part  of  die  award  must  be  set 
aside  ?     I  think  we  are. 

Chambre,  J. — I  have  no  doubt  upon  the  case.  The  question 
for  us  to  decide  is  not,  whether  we  shall  open  transactions  closed 
by  n  general  award  which  is  apparently  good ;  since  the  whole 
case  arises  on  inspection  of  the  award  itself  and  is  therefore  in 
the  nature  of  a  case  reserved  for  special  verdict.  There  is  na 
doubt  that  an  arbitrator  is  bound  by  the  rules  of  law  like  every 
other  Judge,  and  if  it  appear  on  the  fiiice  of  the  award  that  the 
arbitrator  has  acted  contrary  to  law,  his  aw*ard  must  be  set 
aside.  In  this  case  the  Plaintiff  wants  to  avail  himself  of  an 
agreement  entered  into  contrary  to  law,  and  calls  upon  us  to 
enforce  that  agreement.  To  shew  that  it  is  contrary  to  law 
Booth  v.  Hodgson  is  a  very  strong  authority.  In  that  case  the 
Court  refused  to  assist  a  partner  in  an  illegal  concern  in  reco- 
vering money  paid  to  his  partner  in  tlie  course  of  the  concern^ 
and  which  he  was  unconscientiously  endeavouring  to  keep  in 
his  own  pocket.  The  cases  of  Faikney  v.  Beynous  and  Petrie 
V.  Hannay  were  there  very  much  doubted.  I  think  we  cannot 
do  otherwise  in  this  case  than  decide  the  question  submitted  to 
us  according  to  law,  and  therefore  that  so  much  of  the  award 
as  is  fbund^  on  this  illegal  partnership  must  be  set  aside. 

Accordingly  The  Court  set  aside  the  latter  part  of  the  awardi 
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Da  Costa  v.  Clarke. 


If  an  Arowuit  HTHE  Prothonotary  in  this  case  (an^p.  257.)  not  having  al- 
^JT^'erd^  lowed  to  the  avowant  any  costs  upon  the  pleadings  sobse- 
for  the  PUiotiff  quent  tothe  pleas  in  bar,  nor  any  costs  of  die  trial,  MdrskaU, 
<****^ijj^^  Serjt,  obtained  a  rule  to  shew  cause  why  he  should  not  be  di- 
rtdkto  in  conte-  rected  to  review  his  taxation,  and  allow  to  the  avowant  the  costs 

SSS^.'JL.  «P°^  ^'^  ^^^  pleadings; 

in  bar  being  Ud,  Shepherd  and  liayleyy  Serjts.,  now  shewed  cause^  and  con- 
he  ii  no*«°^^  tended  that  the  statute  of  21  H.  8.  c.  19.  s.  S.  which  gives  costs 
the  pleadings  to  an  avowant,  does  not  contain  any  expressions  to  prevent  the 
SSn^  ^ri^  Court  from  regulating  the  coste  to  be  allowed  according  to  the 
cause  he  should  general  rules  which  have  prevailed  respecting  costs  in  other 
to  th^""^    cases ;  that  as  all  the  pleadings  subsequent  to  the  pleas  in  b«r  had 

been  occasioned  by  the  default  of  the  avowant,  who  might  have 
obtained  judgment  at  that  stage  of  the  cause  by  demurring,  il 
was  not  just  that  h^should  receive  the  costs  of  those  pleadings; 
that  the  case  of  a  repleader  was  very  analogous  to  the  present, 
in  which  case  no  costs  are  allowed  to  either  par^  upon  the 
pleadings  subsequent  to  the  point  at  which  the  fiuilt  is  made; 
dnd  that  the  case  of  Kirk  v.  NcmU^  1  Term  Rep.  266.  was  in 
point,  where  the  Defendant  in  trespass  having  pleaded  several 
pleas  on  which  issues  were  joined,  a  verdict  was  given  for  the 
PlaintifTon  all  the  issues  but  one,  and  for  the  Defendant  upcn 
that  one;  but  the  plea  on  which  the  Defendant  succeeded  being 
shewn  to  be  bad,  and  the  Plaintiff  obtained  judgment  mm  A- 
starUe  veredicto^  the  Court  of  King's  Bench  held  that  the  Plain- 
tiff was  not  entided  to  any  costs  of  the  issue  on  the  Defend- 
ant's bad  plea  {a). 

Marshidlj  Serjt,  in  support  of  the  rule  admitted  that  tk 
avowant  was  not  entitled  to  the  costs  of  the  trial,  but  ooo- 
tended  that  as  he  had  judgment  on  the  whole  record^  be 
ought  to  have  the  costs  of  all  the  pleadings ;  that  the  sta- 
tute of  21  H.  8.  expressly  directed  rfiat  if  the  avowry,  cog- 
nizance, or  justification  be  found  for  the  avowant,  or  the 
Plaintiff  be  nonsuit  or  othermse  barred^  he  shall  recover  his 
damages  and  costs  in  the  same  manner  as  Ae  Plamtiff  woald 
have  done  if  he  had  recovered;  that  it  might  often  bead- 

(a)  iidt^ykg^SerjUwai  about  to  oontead  i^nnc.  IS.  but  at  that  pomtoonld  sot  be 
that  the  Hainttff  was  entitled  to  the  costs  brought  under  diacussion  by  the  preist 
of  the  issue  on  mm  cepit  undei'  the  sttt    ruk^  nothii^  wainid  ^tfiathwtf, 

viseaUe 


IN  THE  Forty-first  Yrar  op  OEORXjE  III.  877 

viseflble  for  an  avowant  to  take  issue  and  proceed  to  trial  rather         1801. 

than  deniiu*  to  a  doubtful  plea ;  and  that  if  he  failed  by  any  ac-       : 

cident  at  the  trial,  and  afterwards   succeeded  by  resorting  to  zT*^ 

any  fault  in  the  pleadings,  he  ought  not  to  be  prevented  from  Clauxx. 
recovering  those  costs  to  which  the  justice  of  the  whole  case  en- 
titled him.  He  observed  that  the  case  of  Kirk  v.  NatoiU  differed 
materially  from  the  present,  inasmuch  as  the  Plaintiff  in  tres- 
pass is  only  entitled  by  the  words  of  the  statute  of  Gloucester  to 
the  costs  of  his  writ,  and  whatever  more  he  receives  proceeds 
from  the  equitable  construction  put  upon  that  statute  by  the 
Court;  besides,  as  the  opinion  of  J7fi/^,  J.,  in  that  case  was 
founded  on  the  supposition  that  other  cases  had  been  decided 
against  tlie  Plaintifi^  and  no  such  cases  are  to  be  found,  the 
authority  of  that  opinion  is  less  to  be  relied  on ;  whereas  the 
case  of  Broadbent  v.  Wilks^  Barnes,  266.  is  directly  contrary  to 
Kirk  V.  Navoill.  He  added,  that  at  all  events  the  Court  would 
rather  abide  by  the  decision  of  the  former  case  which  had  settled 
the  practice  of  this  Court,  than  adopt  that  of  the  latter,  by 
which  the  practice  of  the  King's  Bench  was  regulated. 

Lord  Eldon,  Ch.  J.  This  case  has  been  put  upon  two 
grounds;  Ist,  the  justice  of  the  case;  2dly,  the  stat.  of  iJ.  8. 
With  respect  to  the  first,  though  it  may  often  be  prudent  for  a 
party  to  overlook  a  fault  in  the  pleadings  and  proceed  to  trial, 
yet  it  i^pears  to  me  that  the  advantage  which  he  derives  from 
that  mode  of  proceeding  is  a  sufficient  compensation  for  his 
beii^  deprived  of  the  costs  of  the  pleadings  subsequent  to  that 
fault*  Certainly  he  may  be  said  to  have  been  to  blame  by  con- 
Iributsog  to  the  costs  of  those  pleadings,  though  he  ultimately 
succeed.  If  however  by  the  necessary  construction  of  the  sta* 
tute  of /f.  8.  the  avowant  be  entitled  to  the  costs  of  all  the  plead- 
ings, whatever  the  moral  justice  of  the  case  may  be,  the  Court 
caumot  refuse  to  allow  them.  But  the  next  question  is,  whether 
that  be  the  necessary  construction  of  the  statute  ?  In  the  case 
efKirk  v.  Nowill  we  find  the  authority  of  Mr.  Justice  Bmllar 
(and  a  very  considerable  authority  it  is  on  such  a  point)  for  say* 
ing  that  a  Plaintiff  in  trespass  under  similar  circumstances  is 
not  entitled  to  all  the  costs.  In  that  case  he  allides  to  cases 
lately  decided,  and  though  we  do  not  find  any  sudi  decisions  in 
print,  we  have  no  reason  to  conclude  that  they  were  not  trea- 
sured up  hi  the  mind  of  the  learned  Judge.  In  deciding  Kirk 
V.  NamU  be  proceeded  on  these  principles!  whkh  he  seems  to 
have  considered  as  the  principles  of  the  former  cases,  vix.  that 
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1801.        the  PlaintiiFhad  contributed  tothe  costs  aswell  as  tbeDefendaD^ 
that  he  should  have  demurred  to  the  Defendant's  plea,  and  that 

t  ^y  E^^^S  ^^  ^°  ^^*^^  ^®  ^^  equally  in  fault     With  respect  to 

CLA&Kt.  the  difference  between  the  statute  of  Gloucester  and  the  statute 
of//.  8.  as  the  Courts  have  decided  that  the  words  "  costs  of  the 
writ"  meant  costs  of  the  action,  the  statute  of  Gloucester  must 
be  considered  as  if  the  latter  words  had  been  used,  and  then  aU 
the  cases  decided  upon  that  statute  will  become  direct  authori- 
ties in  cases  arising  on  the  statute  of  H.  8.  The  case  of  Broads 
bent  V.  Wilks  is  then  relied  on ;  if  that  had  been  followed  up 
by  long,  invariable,  and  known  usage,  the  Court  would  have 
been  bound  to  enforce  thai  usage  at  least  pro  hac  vice  ;  but  as 
it  is  not  even  pretended  that  any  rule  has  been  brought  into 
familiar  practice  in  consequence  of  that  decision,^ think  we  are 
at  liberty  notwithstanding  that  case  to  adopt  the  rule  which  was 
laid  down  in  the  King's  Bench  in  Kirk  v.  Nowillj  and  which 
appears  to  me  most  conformable  to  justice  and  to  the  .fair  om- 
struction  of  the  statute  of  H.  8. 

Heath,  J.  I  am  of  the  same  opinion.  It  appears  to  me 
that  this  application  is  not  founded  either  in  reason  or  justice; 
that  it  is  not  supported  by  precedent,  or  conformable  to  tbe 
true  construction  of  the  statute.  As  to  reason  and  justice,  if  the 
Avowant  will  not  take  advantage  of  a  &ult  in  the  Plaintiff's 
pleadings  when  he  has  an  opportunity  of  so  doing,  be  becomes 
particeps  criminis.  The  statute  of  Gloucester  gives  to  a  Plain- 
tiff the  costs  of  his  writ ;  and  the  statute  of /f.  8.  puts  an  Avow- 
ant in  the  same  condition  as  a  Plaintiff  would  be  in  by  the  sta- 
tute of  Gloucester.  Both  statutes  were  made  in  pctri  materia: 
the  Avowant  therefore  under  the  statute  of//,  8.  is  to  recover 
such  costs  as  a  Plaintiff  in  a  common  action  would  recover 
under  the  statute  of  Gloucester.  With  respect  to  the  authority 
relied  on  by  the  Avowant,  there  are  many  cases  in  Hctmes  which 
are  not  law :  and  whether  the  mistake  in  this  instance  arose 
from  the  decision  of  the^Court,  or  the  inaccuracy  of  the  re- 
porter, still  a  single  decision  is  not  entitled  to  great  wei^t 
when  opposed  by  the  authority  of  another  detenninaticm  id  the 
King's  Bench,  and  when  it  stands  in  contradiction  to  reason 
and  justice  and  the  fair  construction  of  the  statute. 

RooKE,  J.  I  am  of  the  same  opinion.  The  Avowant  in  this 
case  derives  sufficient  advantage  from  the  statute  of //.  8.:  for 
if  we  were  at  liberty  to  follow  our  own  inclination,  so  fiu*  from 
giving  him  these  costs,  we  should  direct  him  to  pay  them  to  the 

Plaintiff. 
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Plain  tiff.  He  has  taken  two  issues,  neither  of  which  he  ought  1801. 
to  have  taken ;  and  all  the  costs  of  the  trial  have  been  occa*- 
sioned  by  his  default.  That  statute  was  not  intended  to  give 
costs  to  an  Avowant  in  replevin  in  a  different  manner  from  what 
they  are  given  by  other  statutes  respecting  other  actions.  When 
costs  arc  taxed  under  this  statute  it  must  be  done  subject  to  the 
same  regulations  as  in  other  cases,  in  which  the  costs  of  super-^ 
fluous  counts  and  similar  proceedings  are  deducted.  Then  by 
what  better  rule  of  discretion  can  we  proceed  than  that  which 
has  been  adopted  in  the  case  of  a  repleader?  If  a  party  go  to 
trial  upon  an  immaterial  issue,  the  Court  must  go  back  to  the 
first  fault  upon  the  pleadings,  and  award  a  repleader;  in  which 
case  no  costs  are  paid  by  either  side  upon  the  pleadings  subse- 
quent to  thef'fault.  In  this  case  the  Plaintiff  by  the  plea  in  bar 
has  confessed  the  matter  of  the  avowry,  and  the  Avowant  if  he 
had  adopted  the  proper  means  might  have  obtained  judgment 
on  the  confession,  without  the  expense  of  the  subsequent  pro- 
ceedings. The  case  ofBroadbentv.  Wilks  is  certainly  an  autho- 
rity for  the  Avowant :  but  we  are  to  consider  whether  we  can 
accede  to  the  propriety  of  that  decision.  It  stands  opposed  to 
the  authority  of  Kirk  v.  N&miU^  which  though  it  relate  to  an 
action  of  trespass  is  not  to  be  distinguished  from  it :  and  it  ap- 
pears to  me  that  the  latter  determination  is  most  conformable 
to  the  true  principles  of  the  law. 

Rule  discharged  without  costs. 


Sparkes  t;.  Simpson,  /v*.  12th. 

"■  N  this  case  a  rule  to  plead  in  four  days  was  entered  on  the  Oyer  mty  be 

24th  oi  January  J  and  a  plea  demanded  thereon  on  the  SOth  Sme  before^ 
of  the  same  month  at  a  quarter  before  four  in  the  afternoon ;  on  cxpimion  of  24 
the  31st  of  January  at  two  o'clock  in  the  afternoon  a  demand,  aemand  of  a 
in  writing,  of  oyer  of  the  bond  on  which  the  declaration  was  pl^  **'^5  ^ 
founded,  was  served  on  the  PlaintiflTs  attorney,  who  without  ^^t.     ^^ 
granting  oyer  signed  judgment  on  the  same  day.     A  rule  nisi 
for  setting  aside  this  judgment  having  been  obtained, 

Bestj  Serjt,  shewed  cause  and  urged,  that  where  oyer  is  not 
demanded  until  the  time  for  pleading  is  expired,  the  Plaintiff  is 
entitled  to  treat  the  demand  as  a  mere  nullity,  and  referred  to 
1  SeUon  Pr.  263.  ecL  2.  and  the  authorities  there  cited.  He 
observed  that  though  the  rule  be  otherwise  where  further  time 

to 
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1801.  to  plead  is  obtained  from  a  Judge,  yet  in  this  case  as  no  time 
had  been  obtained,  the  time  for  pleading  expired  before  the  de- 
mand o{(n/er  was  made. 

Snmov.  LenSf  Serjt.,  corUrd^  admitted  that  oyer  must  be  demanded 

before  the  time  for  pleading  is  out,  but  insisted  that  notwidi- 
standing  the  expiration  of  the  rule  the  Defendanjt  has  twenty- 
four  hours  after  the  demand  of  die  plea,  and  that  as  tyer  had 
been  demanded  in  this  case  within  twenty-four  hours  after  the 
demand  of  a  plea,  the  Plaintiff  was  not  entided  to  sign  judg- 
ment without  granting  oyer. 

The  Cottrt  were  of  this  opinion,  and  relied  on  the  case  of 
The  Duke  of  heeds  v.  Fevers,  Barnes,  268.  ed.  S. 

Rule  absolute. 

• 

THE   END   OF    HILARY  TERM. 


During  the  Vacation  the  Great  Seal  was,  on  the  resigna- 
tion of  Lord  LfOUGHBOROUGH,  delivered  to  Lord  Eldon,  Lord 
Chief  Justice  of  the  C!ourt  oi  Common  Pleas,  who  was  appointed 
Lord  High  Chancellor  of  Great  Britain.  His  Lordship  how- 
ever continued  to  hold  the  situation  of  Lord  Chief  Justice  of 
the  Court  oi  Common  Pleas. 

Sir  John  Mitford,  Knt.,  His  Majesty's  Attorney  General, 
resigned  his  office  at  the  latter  end  o(  Hilary  Term,  and  was 
elected  Speaker  of  the  House  of  CommcHis. 

Edward  Law,  Esq.  one  of  his  Majesty's  Counsel  learned  in 
the  law,  was  appointed  Attorney  General,  and  was  knighted. 

Sir  William  Grant,  Knt.,  His  Majest/s  Solicitor  Gene- 
ral, resigned  his  office,  and  was  succeeded  by 

The  Honorable  Spencer  Perceval,  one  of  his  Majest^s 
Counsel  learned  in  the  law. 
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ARGUED  AND  DETERMINED 


1801. 


IN 


THE  COURTS  OF  COMMON  PLEAS 


AND 


EXCHEQUER  CHAMBER, 


IN 


Easter  Term, 


In  the  Forty-first  Year  of  the  Reign  of  George  III. 


Scurry  qui  tarn  v.  Freeman.  jfynifM. 

T|EBT  on  the  statute  of  Usury.  ^.icnt  j&.  booL, 
-*^    The  cause  was  tried  before  Chambre,  J.,  at  the  Guildhall  "fi^^^J^^*^ 
Sittings  after  Hilary  Term,  when  the  facts  in  evidence  were  as  agreed  that  the 
follow :— In  September  1 794  the  Defendant  lent  the  sum  of  500/.  l!^^^*^^^ 
to  one  Robert  Hooley  upon  his  bond,  and  an  assignment  by  way  than  legal  inte- 
of  mortgage  of  certain  leasehold  premises.  •  At  the  time  of  the  J^gJJonniuir 
loan  it  was  understood  that  Hooley  was  to  give  something  more  no  particular 
than  legal  interest  as  a  compensation,  but  no  particular  sum  was  ^^  ^fuS^e 
agreed  upon.  After  the  securities  were  executed  and  the  money  execution  of  the 
advanced  the  parties  went  together  to  another  place  where /fot^  5o?and  Sid  in- 
offered  the  Defendant  50/.,  who  directed  him  to  irive  it  to  his  terest  at  the  rate 
son  then  present ;  which  was  accordingly  done.    Interest  at  the  qq  tbe50<M.  for 

five  years,  at  the 
end  of  which  ttme  an  action  was  brought  against  Ji,  for  usury. — Held  that  the  action  was  not  barred  by 
lapse  of  time,  for  that  the  loan  was  substantially  for  no  more  than  4d<V.  and  consequently  the  interest  at 
the  rate  of  5^  per  cent,  on  the  500/.  received  within  the  last  year  was  usurious.  If  a  draft  be  given  for 
usurious  interest  and  a  receipt  taken  for  it  in  the  coynty  of  A^  and  the  draft  be  afterwards  exchanged  for 
money  in  the  county  of  1^.  ;  the  usury  is  committed  in  the  county  of  P.  and  the  venue  must  be  laid  there  (a). 

(a)  Vide  Lee  v.  Cath  1  Taunt.  51 1.  516.  Teation  r,  M*G<fwnm,  8  B.  and  C  700. 

rate 
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1801.         rate  o(  Bl.  per  cent,  was  paid  on  500/.  until  the  19th  o£  January 

' 1797,  when  the  securities  were  changed  and  new  deeds  given  to 

*^J"^  secure  the  500/.  and  5  per  cent,  interest,  which  was  paid  from 
FauMAy.  time  to  time  up  to  the  26th  December  1 799.  On  the  last  men- 
tioned day  25/.  was  paid  to  the  Defendant  as  one  year's  interest 
on  500/.  by  a  draft  on  a  banker,  which  draft  was  received  as  cash 
and  a  receipt  accordingly  given  for  it  by  tlie  Defendant  at  a  house 
in  Bedford'Rffw  in  the  county  of  Middlesex^  but  which  was  after- 
wards exchanged  for  money  by  him  with  a  third  person  in  West 
Smithfield  London.  The  venue  was  laid  in  London.  At  the  trial 
it  was  contended  on  behalf  of  the  Defendant,  1  st.  That  as  the 
crime  of  usury,  so  as  to  subject  the  party  committing  it  to  pe- 
nalties, is  complete  on  the  taking  of  the  usurious  interest,  the 
crime  of  usury  was  in  this  case  complete  on  the  receipt  of  the 
50/.  given  by  way  of  compensation  for  the  loan  in  September 
1 794  (a),  and  consequently  the  time  was  long  since  expired 
within  which  this  action  should  have  been  brought;  for  that 
since  that  time  nothing  more  than  5/.  per  cent,  had  been  re- 
ceived on  the  500/.;  2dly,  That  the  venue  was  improperly  laid 
in  London^  for  supposing  the  receipt  of  the  last  25L  as  one  year's 
interest  to  be  deemed  usurious,  still  it  was  received  in  Bedford" 
Sow,  which  is  in  Middlesex.  The  jury  under  the  direction  of 
the  learned  Judge  found  a  verdict  for  the  PlaintifE 

Bestf  Seijt,  now  moved  to  have  a  nonsuit  entered,  relying 
on  the  objections  taken  at  the  trial,  and  in  support  of  the  first 
referred  to  Llqi/d  qui  tarn  v.  Williams^  3  Wils.  250.  and  Fisher 
qui  tarn  v.  Beasly^  Dough  235. 

But  The  Court  (consisting  of  Heathy  Bjooke^  and  Chcadrc^ 
Judges,)  were  very  clearly  of  opinion,  that  the  receipt  of  25/.  as 
one  year'^s  interest  was  usurious,  inasmuch  as  the  loan  could 
only  be  deemed  a  loan  of  450/.  since  the  Defendant  had  taken 
back  50/.  out  of  the  500/.;  and  also  that  the  draft  on  the 
banker  was  merely  a  promise  to  pay,  whereas  the  actual  receipt 
of  the  money  constituting  the  usury  took  place  in  Smithfidd^ 
which  was  in  London  [b). 

Best  took  nothing  by  his  motion. 

(a)  On  a  contract  to  forbear  600/.  for  a  the  lender  to  be  receiver  of  ^.  the  borrcv- 

year,  reserving  interest  at  the  rate  of  5/.  er's  rents  in  MiddUtex,  with  a  wtleoded 

per  cerUn  if  a  premium  be  taken  at  the  time  salary,  and  ji,  receive  the  rents  in  Mddk' 

of  the  loan,  the  crime  of  usury  is  complete  xx,  but  setUe  for  the  balance  with  B.  a 

the  instant  any  part  of  the  growing  interest  London,  the  remu  in  an  action  on  the  stt- 

is  received  by  the  lender.     JKade  q,  t.  v.  tutc  is  well  laid  in  Londatu    ScoU  «.  i.  ». 

WUMon,  I  East,  195.  Srett,  2  Term  lUp.  23S.    Indcad  it  seeais 

(b)  If  an  usurious  con  tract  be  entered  into  that  it  might  be  laid  ettber  in  F.mrir'  or 

by  a  deed  executed  in  London  appointing^.  Middlesext  jier  Mikmrtt,  J.    Jb.  tiOi. 

Castueuak, 
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Castleman,  Executor  of  Castleman,  v.  Ray,  Exe-     ^i*^  24th. 

cutor  of  Ray. 


TNDEBITATUS  assumpsit  for  money  had  and  received  and  An  unstamped 
-^  on  an  account  stated.  The  Defendant  pleaded  a  tender  as  ^^^^^^ 
to  part  and  a  set-ofF  as  to  the  rest  layer"  is  not 

At  the  trial  of  this  cause  at  the  Guildhall  Sittings  after  last  ^"n*^**" 
Hilary  Term  before  CAamir^,  J.,  the  Defendant  in  order  to  «SGw.8.c.i9. 
support  his  plea  of  set-off,  tendered  in  evidence  an  unstamped  S^'^aSiw**" o**^ 
paper  of  which  the  following  is  a  copy —  persons  acting  as 

bankers  within 
10  miles  of  the 

**  Mr.  Castleman^  pi*ce  where  the 

Please  to  pay  the  bearer  SO/.  85. ;  his  receipt  will  if  at  the  bottom 
be  your  discharge,  from  of  such  a  draft 

^  °  xr  o  there  bean  ac- 

Yours,   &C.  knowledgroent 

Standgaie^  Sep.  3,  1 790.  Tho.  Moseley.  °l  **»«  ^?T** 

°  -^  that  a  third  per- 

Mr.  Castkman,  Bricklayer,  Paid  by  Ric^.  Ray  ^Z^Z- 

CamberwelL  for  Charles  Castleman.^  knowledgroent 

cannot  be  re- 
cdved  in  evi- 

The  words  "  Paid  by  Ric¥.  Rojf^  were  in  the  hand-writing  ^*'**** 
of  the  Defendant's  testator,  and  the  words  "  for  Charles  Castle^ 
matC*  in  the  hand-writing  of  the  Plaintiff's  testator.  It  was 
objected  that  this  paper  not  being  stamped  could  not  be  received 
in  evidence,  being  a  draft  or  order  witliin  the  meaning  of 
23  Geo.  3.  c.  49.  s.  2.  (which  act  was  in  force  at  the  time  the  draft 
was  drawn)  and  not  faUing  within  the  exception  in  s.  4.  of  that 
act  which  exempts  every  draft  or  order  for  the  payment  of 
money  on  demand  upon  any  banker  or  person  or  persons  acting 
as  a  banker  residing  or  transacting  the  business  of  a  banker 
within  ten  miles  of  the  place  of  abode  of  the  person  or  persons 
drawing  such  draft  or  order,  from  being  stamped.  The  learned 
Judge  being  of  that  opinion,  refused  to  receive  the  paper  in 
evidence,  and  a  verdict  was  found  for  the  Plaintiff. 

Runnington,  Serj t,  now  moved  for  a  rule  calling  on  the  Plaintiff 
to  shew  cause  why  a  new  trial  should  not  be  had,  contending 
1st,  That  Castleman  upon  whom  the  draft  was  drawn,  though  not 
a  banker  by  business,  might  be  considered  as  a  person  acting  as 
a  banker  within  the  meaning  of  the  act,  having  been  treated  by 
the  drawer  as  such;  2dly,  Admitting  that  the  paper  could  not  be 

received 
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received  in  evidence  as  a  draft,  yet  that  as  Castleman  bad  ac- 
knowledged at  the  bottom  of  it,  under  bis  own  hand,  that  Ray 
had  paid  the  money  mentioned  in  the  paper  for  his  use,  the 
Defendant  ought  not  to  be  precluded  from  giving  that  acknow- 
ledgment in  evidence  merely  because  it  stood  on  the  same 
paper  as  the  draft ;  that  the  acknowledgment  if  writteu  oa  a 
separate  piece  of  paper  would  not  have  required  a  stamp  sioce 
it  was  not  in  the  nature  of  a  receipt.  Fisher  v.  LesUe^  E^ 
N.  P.  Cos.  426. 

But  Tke  Court  (consisdag  ctf  Heathy  Rooke^  and  Chambrt, 
Judges)  were  of  opinion,  that  the  evidence  was  properly  re- 
jected, for  that  the  acknowledgment  of  Castleman  could  not  be 
made  available  without  giving  effect  to  the  draft. 

Runnington  took  nothing  by  his  motion. 


Aid-prqrer  if  t 
dflstofy  pwA 
within  4  Amu 
e,  16.  and  must 
be  rerifiedby 
affidavit. 
If  the  tenant  in 
«  writ  of  right 
pray  aid  after  a 
general  impar- 
unce  it  is  good 
cause  of  demur- 
rer :  and  the 
Court  will  give 
judgment  there- 
upon that  the 
tenant  answer 
alone. 


Omslow,  Demandant,  t;.  Smith,  Tenaat. 

npHIS  was  a  writ  of  right  brought  to  recover  a  piece  of  gir* 
'''  den  ground  and  curtilage  with  the  appurtenances,  in  tift 
borough  of  Horsham. 

The  Demandant  counted  in  Easter  Term  1800,  and  kid  the 
right  and  seisin  within  sixty  years  by  taking  the  esplees  in  bis 
father  Denzill  Onslow  from  whom  the  right  descended  to  himseK 
The  tenant  obtained  three  general  imparlances,  1st,  To  the 
Morrow  of  the  Holy  Trinity ^  2dly,  To  the  Morrow  cfAUSoub, 
and  3dly,  Till  Eight  Days  of  Saint  Hilary.  "  At  which  diy  tbe 
Demandant  cometh  here  into  court  by  his  said  attorney,  and  the 
tenant  by  his  attorney  aforesaid,  and  the  said  tenant  says,  thtt 
long  before  the  day  of  suing  out  the  original  writ  of  the  said  De- 
mandant, the  Right  Honourable  Charles  L.ordVisconnt.fiirrfief 
the  kingdom  of  iS^//an^Z  was  seised  of  the  tenement  aforesaid  with 
the  appurtenances  in  his  demesne  as  of  fee,  and  being  so  seised  on, 
&c.  made  his  last  will  and  testament;  (Here  the  tenant  set  oat  die 
limitations  in  the  above  will,  by  which  a  title  was  derived  to  Lady 
Irwin  for  her  life,  remainder  to  Lord  Irwin^s  daagfater  Isaielh 
Ann  Lady  Beauchamp  for  her  life,  remainder  to  the  second  diird 
and  other  sons  of  Lady  Beauchamp  in  tail  male,  remaindertoiiis 
daughter  Frances  for  her  life,  remainder  to  her  first  and  odier 
sons  in  tail  male,  remainder  to  his  daughter  EiizcAeA  for  her  life, 
remainder  to  her  first  and  other  sons  in  tail  nude^  with  serenl 

odier 
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other  remainders  over;  the  tenant  then  averred  the  death  of        1801. 

Lord  /nwn,  whereby  Lady  Irwin  became  seised  for  her  life,  and       • 

that  she  by  lease  and  release  of  the  28th  and  29th  of  May  1790,  ^''tT'' 
conveyed  her  life  interest  to  the  tenant ;  and  that  Lady  Bea^  Smith. 
champ  had  no  second  son,  and  Frances  no  son.)  And  the  said 
tenant  further  says  that  the  said  Elizabeth  afterwards  and  before 
the  suing  out  of  the  said  original  writ  of  the  said  Demandant,  as 
the  borough  of  Horsham  aforesaid,  intermarried  widi  one  Ht^o 
MeyneUy  Esquire,  and  the  said  Htigo  Meynell  and  Elizabeth  have 
issue  between  them  lawfully  begotten  one  Ht^o  Meynell  their 
first  son  who  is  now  living,  to  whom  and  to  the  heirs  male  of 
his  body  issuing,  the  tenement  aforesaid  with  the  appurtenances 
after  the  death  of  the  said  Viscountess,  and  after  the  respective 
deaths  of  the  said  IsabeUa-Annj  Frances^  and  Elizabeth,  and  in 
default  of  such  issue  of  their  respective  bodies  as  aforesaid  doth 
belong  and  without  which  said  Hugo  Meynell  the  son,  the  said 
tenant  cannot  draw  into  plea  the  aforesaid  tenement  with  the 
appurtenances  nor  answer  the  said  Demandant  thereof,  where- 
fore he  prays  aid  of  the  said  Hugo  Meynell  the  son." 

^^  And  the  said  Demandant  protesting  that  the  said  Charles 
LcMrd  Viscount/rtnnof  the  kingdom  of  &ro^^7u;{  was  not  so  seised 
6^  the  tenement  aforesaid  with  the  appurtenances  as  the  said 
t^ant  hath  above  supposed,  says  that  the  matters  alleged  by  the 
said  tenant  in  manner  and  form  as  the  same  are  above  stated  and 
set  forth,  are  not  sufficient  in  law  for  the  said  tenant  to  have  aid 
of  the  said  Hugo  Meynell  the  son,  wherefore  he  prays  judgment^ 
and  that  the  said  tenant  may  answer  the  said  Demandant  in  the 
plea  aforesaid  without  the  aid  of  the  said  Hugo  Meynell.  And 
for  causes  of  demurrer  in  law  the  said  Demandant  sets  down  and 
shews  to  the  Court  here  the  following,  that  is  to  say,  for  that  tie 
said  tenant  hath  prayed  the  aid  of  the  said  Hugo  Meynell  the 
son,  in  a  term  subsequent  to  that  in  which  the  said  Demandant 
counted  agamst  the  said  tenant,  and  after  an  imparlance  had 
been  prayed  by  and  granted  to  him ;  and  also  for  that  the  said 
tenant  hath  not  made  any  prqfert  of  the  said  several  indentures 
which  he  hath  alleged  to  have  been  respectively  made  on  the 
28th  and  29th  days  of  May  in  the  year  of  our  Lord  1790 
aforesaid,  or  of  either  of  such  indentures,  nor  hath  he  set  forth- 
any  legal  excuse  for  not  shewing  the  same  or  either  of  them  to 
the  Court  here;  and  for  that  the  said  aid -prayer  is  in  various 
other  respects  uncertain,  insufficient,  and  informal.^ 

VOL.  XI.  c  c  "  And 
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ISOI  •  ^^  And  the  said  tenant  says  that  the  matters  and  things  by  him 

"■    ■   ■"       allied  in  manner  and  form  as  the  same  are  above  stated  and  set 

OxsLow        forth,  are  sufficient  in  law  for  him  the  said  tenant  to  have  aid  of  * 

Smith.        the  said  Hugh  Meynell  the  son,  and  this  he  is  ready  to  verify 

and  prove  as  the  Court,  &c.     And  because  the  said  Demandant 

hath  not  made  any  answer  to  the  said  aid-prayer,  nor  hitherto 

denied  the  same,  the  said  tenant  prays  judgment  and  also  as 

before  prays  aid  of  the  said  Hugo  Meynell  the  son." 

Thi^  case  was  to  have  been  argued  last  Michaelmas  Term  by 
Bestf  Seijt,  in  support  of  the  demurrer,  and  Bin^leyj  Seijt 
contra  s 

But  TTie  Court  being  of  opinion  that  the  aid-prayer  was  a 
dilatory  plea  virithin  the  statute  of  Ann^  and  indeed  the  most 
dilatory  which  could  be  pleaded,  since  infant  in  arms  might  be 
prayed  in  aid  and  the  parol  would  demur  till  he  came  of  age^ 
observed  that  it  must  be  verified  by  affidavit. 

Best  then  insisted,  that  as  the  tenant  had  omitted  to  verify  by 
affidavit,  the  Court  would  not  then  give  him  time  to  do  so,  but 
would  give  judgment  on  the  demurrer  that  the  tenant  should 
answer  to  the  Demandant  without  aid. 

But  7%^ Cotir^ answered  that  no  such  judgment  could begiven, 
until  default  after  default;  that  the  course  which  the  taiant 
ought  to  follow  was  to  sue  out  a  writ  of  summons  adjuf^enAm 
auxilium^  and  that  if  the  prayee  then  made  two  defaults  judg- 
ment might  be  given  that  the  tenant  should  answer  without  him. 
They  therefore  gave  leave  to  the  tenant  to  verify  his  plea  by 
affidavit,  saying  at  the  same  time  that  tlie  Demandant  was  at 
liberty  to  withdraw  his  demurrer. 

The  tenant  accordingly  verified  his  aid-prayer  by  affidavit; 
but  the  Demandant  not  having  withdrawn  his  demurrer,  it  now 
came  on  to  be  argued ; 

Besty  Seijt,  for  the  Demandant  The  first  objection  to  the 
aid-prayer  is,  that  it  has  been  prayed  after  a  general  imparlance, 
Booth  on  Real  Actions,  p.  61.  Now  that  an  aid-prayer  is  a  di- 
latory plea  need  not  be  argued^  since  the  Court  have  deckkd 
that  point,  by  requiring  that  it  should  be  verified  by  affidavit 
If  indeed  it  be  contended  that  the  consequence  of  establishing 
that  aid  cannot  be  prayed  after  a  general  imparlance  would  be, 
that  aid  so  prayed  might  be  treated  as  a  nullity,  and  could  not 
be  demurred  to ;  it  may  be  answered  tliat  hi  Buddie  v.  WiBstm, 
Q  Term  Rep,  369.  which  was  a  demurrer  to  a  plea  in  abatement 

pleaded 
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pleaded  after  ^general  imparlance,  the  Court  gave  judgment  of        1 801. 
respondeas  ouster  on  the  demurrer.     So  in  the  present  case  the 
Court  may  give  judgment  that  the  tenant  answer  without  aid.  ^^ 

In  fact  the  tenant  for  life  and  the  remainder-man  may  be  corn-*  Smith. 
pared  to  two  joint-tenants,  one  of  whom  if  sued  alone  has  a  right 
to  plead  in  abatement,  but  may  be  deprived  of  that  advantage 
if  he  neglect  to  plead  in  abatement  until  after- a  general  impar<« 
lance.  The  second  objection  is,  that  no  prqfert  has  been  made 
of  the  deeds  stated  in  the  aid-prayer,  under  which  the  tenant 
derive?  his  title. 

[Heath,  J. — There  is  nothing  in  this  last  objection  :  for  it  is 
unnecessary  to  meke  prqfert  of  any  deed  which  has  its  operation 
under  the  statute  of  Uses,  (a)] 

Bajfley^  for  the  Tenant — The  objection  which  has  been  taken 
to  this  aid-prayer,  that  it  cannot  be  pleaded  after  a  general  im- 
parlance, is  not  Well  founded.  The  passage  referred  to  in  Booths 
61.  is  this ;  ^^  In  real  actions  aid  ought  to  be  demanded  at  the 
first  day  the  tenant  hath  to  plead,  that  is  before  imparlance." 
In  support  o{ih\sBooth  refers  to  3  H.  6.  5.  which  does  not  sup- 
port the  above  proposition.  Indeed  Booth  himself  in  p.  94, 
speaking  of  the  writ  of  right  patent,  says  ^*  After  the  view  and 
imparlance,  the  tenant  may  plead  or  vouch,  or  pray  in  aid  if  he 
be  tenant  for  life."  And  in  Co.  Entr.  48.  tit.  Annuities  pi.  ]• 
there  is  a  precedent  in  which  aid  was  not  only  once  prayed  after 
a  general  imparlance,  but  the  prayees  after  having  been  joined 
in  aid  obtained  another  generd  imparlance,  and  then  prayed  in 
aid  the  reversioner.  To  grant  aid  where  it  ought  not  to  be  grant- 
ed, is  not  error,  but  to  refuse  it  where  it  ought  to  be  granted, 
is  error.    Bro.  Abr.  tit  Ayde^  pl.WS.  {b) 

Bestf  in  reply. — Precedents  of  pleading  cannot  be  opposed  in' 
point  of  authority  to  decided  cases,  since  they  are  not  sanctioned 
by  the  judgment  of  the  Court  Finery  when  considering  at  what 
time  aid  ought  to  be  demanded  by  the  tenant,  says  **  He  ought  to  . 
demand  it  the  first  day  of  the  term  he  begins  to  plead."  Fin^ 
Abr.  tit  Aidrfa  Common  Person^  F.  a.,  and  cites  2  if.  6. 5.  i.(r) ; 
and  in  the  next  paragraph  he  adds  **  If  a  plea  be  adjourned 

(a)  See  the  cases  oh  tkis  subject  collect-  (6)  See  also  to  the  same  effect  8  H.  V. 

ed  by  WWiamt,  SeijL,  in  his  edition  of  II.  Per  Hussey,    And  the  same  rale  pre- 

Saunden,  Jevens  y.  Harridge,  p,  9.  a-  in  vails  with  respect  to  oyer,  6  Mod,  28.  2 

notu,aakd^\ao6TermRep.b73.B(mfiav.  Salk.  498.  2  Ld.  Raym.  969.  Longue- 

Jjeig^  and  another^  where  Lord  Ketiyon  vUle  y.  Thittlsworth, 

mentions  a  conveyance  to  uses  as  an  in-  (c)  This  is  misprinted  in  Finer  for  S 

stance  in  which  profert  need  not  be  pleaded.  H.  6.  5.  6. 

c  c  2  from 
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1 801 .        from  one  term  to  another,  in  the  other  term  he  shall  not  have  it. 
'  8  H.  6.  5.  ^."     Now  an  imparlance  is  an  adjournment.     The 

*^^        two  passages  in  Booth  may  be  reconciled,  by  supposing  that  in 
Sjusil        one  he  speaks  of  a  general,  and  in  the  other  of  a  special  im- 
parlance. 

The  Court  at  first  inclined  to  overrule  the  demurrer,  and  ob- 
served, that  the  tenant  having  only  a  life-estate  was  bonnd  at  the 
peril  of  a  forfeiture  to  pray  in  aid  the  remainder- man ;  that  in 
this  case  therefore  the  only  question  was,  whether  aid  had  been 
properly  prayed ;  and  that  although  it  might  perhaps  have  been 
a  subject  of  demurrer,  if  it  had  appeared  on  the  fisu^  of  the  aid- 
prayer  that  the  tenant  had  no  right  to  demand  aid  of  the  prayee, 
yet  it  did  not  follow  that  the  Demandant  was  entitled  to  deonir 
on  account  of  a  supposed  informality  in  the  aid-prayer,  ance  if 
it  were  quashed  on  this  demurrer,  the  interests  of  the  remainder- 
man wouldbe  affected  without  his  being  in  Ck)art  to  defend  him- 
self, and  the  tenant  could  not  be  adjudged  to  answer  by  himsdf 
until  the  prayee  had  made  default  after  default. 

Cur.  adv.  vulL 

On  this  day  the  judgment  of  the  Cotjrt  (present  Rooke  and 
Chambre,  Justices)  was  delivered  by 

Heath,  J. — The  question  is,  whether  after  a  general  impar< 
lance  aid-prayer  lies  ?  It  is  a  clear  principle  of  law  tliat  no  dila- 
tory plea  can  be  pleaded  in  another  term  after  a  general  impar- 
lance, and  it  is  clear  that  aid- prayer  is  a  dilatory  plea :  the  law 
is  so  laid  down  in  Booth  61.  1  RoL  Abr.  185.  and  Hard  179. 
On  behalf  of  the  tenant,  there  have  been  cited  as  authorities, 
Booth  94.  and  two  precedents  in  Cok^s  EntrieSjJb.  48.  As  to 
the  passage  in  Booth  it  is  extremely  inaccurate,  for  it  refers  tot 
former  passage  in  the  same  book,  which  directly  contradktsit, 
and  cites  Cok^s  Entries^fo.  1812.  ^  4.  where  I  find  that  Ao  im- 
parlance whatever  was  antecedently  granted.  I  have  kioked 
into  Coke's  Entries^  Jo.  48.  a.  and  629.  h.  {a).  In  the  filrst  of 
these  Entries  the  imparlance  was  granted  in  the  same  tkrm :  the 
second  of  these  Entries  is  a  precedent  for  the  tenant  so  fiir  as  it 
goes,  but  I  think  it  is  of  but  little  weight,  because  the  grat- 
ing aid  where  none  is  of  right  demandable  is  not  error.  It 
might  be  the  interest  of  the  Demandant  to  acquiesce  in  the  de- 
mand, inasmuch  as  it  enabled  him  to  obtain  a  more  com{dete 
judgment  against  the  tenant  for  life  and  remainder-man,  instead 
of  obtaining  it  against  the  tenant  for  life  onIy« 


(a)  Tit  Scire  faaas,  pL  12. 

remtntimt 
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renuntiare  juri  pro  se  introducto.    The  distinction  is  clearly        1801. 
taken  by  Martin^  once  a  justice  of  this  bench,  that  an  indefinite  " 

number  of  aid-prayers  may  be  succ^sively  taken  after  an  im-  ^^ 

parlance  in  the  same  term,  but  the  tenant  shall  not  have  aid        Smrh. 
after  a  general  imparlance  in  another  term,  S  H.  6.  5.  b.     We 
are  all  of  opinion,  that  in  this  case  the  demurrer  ought  to  be 
allowed,  and  the  judgment  of  the  Courtis,  that  the  tenant  shall 
answer  alone  without  the  aid  of  Hugo  MeyneU  the  son  (a). 

(a)  There  seems  to  be  a  distinction  be-  Defendant  prayed  in  aid,  %nd  the  Plaintiff 

tWMn  judgments  against  the  tenant  upon  counterpleaded,  upon  which  issue  was  join- 

demurrer  to  the  aid-prayer  and  judgments  ed  and  found  for  the  Plaintifi)  it  was  hdd 

affainst  him  where  the  Demandant  counter-  to  be  peremptory,  and  that  the  judgment 

fueads  the  aid-prayer ;  in  the  former  case  shoold  be  non  quod  ra^Hmdeatf  $ed  quo'l 

it  is  not  final,  in  the  latter  it  is.     Thus  in  pariUio  fat.     In  this  respect,  as  in  many 

Bro,  Ab.  tit  Percmplori/j  j)l,  76.  it  was  said  others,  the  aid-prayer  appears  to  resemble  a 

by  Seion  "if  the  tenant  prays  aid,  and  the  plea  in  abatement;  to  which  if  PlainlifTde- 

Demandant  counterpleads,  and  the  tenant  mur  and  succeed  on  the  demurrer,  judg- 

pleads  estoppel  against  the  counter  plea,  ment  shall  be  that  Defendant  resjHmtleat 

which  is  adjudged  against  him,  this  is  pe-  ouster ;  but  if  issue  be  taken  on  the  plea, 

roDptoiy ;  but  upon  demurrer  upon  the  aid  and  found  against  the  Defendant,  th^  judgw 

this  is  not  peremptory.*'  So  in  2  i>an.  52.  ment  shall  be  final.      See  Com,  Dig,  tiU 

where  in  a  writ  of  parti,  ione  fadaida  the  Abatement,  1. 14.  15. 


I 


Hammeusley  t\  Mitchell.  4ira  27tiu 

N  tliis  case  the  Plaintiff's  clerk  having  made  an  affidavit  of  An  affidavit  to 

debt  to  hold  the  Defendant  to  bail,  in  which  he  had  sworn  nwde  by  Plain- 
positively  to  the  debt  and  negatived  any  tender  in  bank-notes,  tiflTs  clerk  e». 
in  the  same  way  as  in  Smith  v.  Tyson^  ante^  p.  339.;  S^gVSer 

Bcsl^  Serjt.,  on  the  authority  of  the  above  case  obtained  a  inbanknote^ 
rule  Nisi  for  discharging  the  Defendant  on  a  common  appear- 
ance. 

Shepherd^  Serjt.,  now  shewed  cause,  and  urged,  that  notwith- 
standing the  casQoi  Smith  v.  Tj/son^  the  Court  would  probably 
choose  to  reconsider  the  rule  t!iey  had  adopted,  inasmuch  as 
the  Court  o( Kin^s  Batch  had  since  the  determination  of  that 
case,  and  with  a  full  knowledge  of  it,  decided  (a)  differently,  and 
refused  to  grant  such  an  application  as  the  present,  observing 
that  if  the  principle  of  that  case  could  be  supported,  it  would 
be  necessary  for  all  the  partners  to  join  in  the  affidavit  where 
they  were  joined  in  the  action. 

(a)  The  name  of  the  case  was  Madox  and  refused  by  the  Court  of  A".  B,     See 

▼.  Abercromby,  the  application  was  made  also  The  Mayor  of  London  v.  Dios,  1 

by  E,  Morris  on  facts  precisely  similar  £ast,  2S9.  and  JTiti^ht  v.  AVy/^,  1  East, 

with  those  of  Smith  y.  7^»on,  and  on  the  415.  to  tlie  same  effect, 
authority  of  that  case  in  Hil,  41  Geo,  3., 

But 
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Hammkesley 

V, 

Mrchxll. 


But  The  Court  (consisting  of  Heath,  Rooke,  and  Cham« 
BRE,  Justices)  adhered  to  their  former  opinion;  andCHAMBRE, 
J.,  observed,  that  it  would  be  difficult  to  say  that  the  Deponent 
had  not  committed  perjury,  since  he  had  sworn  to  a  fiict  not 
within  his  knowledge. 

Rule  absolute. 


JpfU  87th. 

A  person  em- 
ployed in  lAm- 
don  as  agent  to 
one  resi£ng  at  a 
distance  in  the 
country  with  a 
power  of  attor- 
ney to  collect  bis 
debts,  may  make 
an  affidavit  of 
debt  positively 
denying  any  ten- 
der in  bank- 
notes (a). 


Chatterley  v.  Finck. 
HoLLiNGs  V.  S^me. 


An  affidavit  of 
debt  made  by 
one  of  three 
partners  deny- 
ing  any  tender 


TN  these  cases  the  affidavits  to  hold  to  bail  were  made  by  one 
•^  Robert  Anderson^  agent  to  the  Plaintifls,  and  were  precisely 
similar  to  that  in  the  last  case.  Accordingly 

Vaughan^  Serjt.,  obtained  a  rule  Nisi  for  discharging  the  De^ 
fendants  on  entering  common  appearances. 

Against  those  rules  Best,  Serjt.,  now  shewed  for  cause  affi- 
davits stating  that  the  Plaintiffs  resided  at  Staffin-d,  and  that 
the  said  Robert  Anderson  being  resident  in  Londonj  was  appoint- 
ed their  agent  by  power  of  attorney,  for  the  special  purpose  of 
obtaining  payment  of  the  debts  for  the  recovery  of  which  these 
actions  were  brought,  and  for  compounding  and  settling  the 
same  as  he  should  in  his  discretion  think  most  fit. 

The  Court  (consisting  of  Heath,  Rooke,  and  Chambre, 
Justices)  were  of  opinion  that  the  facts  disclosed  in  the  affidavit 
now  produced,  sufficiently  accounted  for  the  Plaintiff's  ageot 
being  able  to  negative  so  positively  the  tender  in  bank-notes. 

Rules  discharged. 

(a)  But  see  BoU  y,  MiUer,  jwst.  420.     Lawton  v.  M*DonaU^  pott,  590. 

BHBBBBSSaBSBiaSBBB 

Stacey  and  Two  others  v.  Federici. 


/^NE  of  the  three  Plaintiffs,  who  were  partners,  having  made 
the  affidavit  to  hold  to  bail,  in  which  he  swore  positively 

to  the  debt,  and  expressly  negatived  any  tender  in  bank-notes 
inT)ank-note8  to  having  been  made  to  himself,  or  to  either  of  his  partners  to  the 
riS^f"his  ^     best  of  his  knowledge  and  belief: 

partners  to  the  Bestf  Serjt.,  obtained  a  rule  Nisi  for  cancelling  the  bail-bond 
ledgeandbeiieJv*  *"^  entering  an  exona-efur  on  the  bail-piece,  Ist,  because  all 
U8u£EUrieot  The  the  Plaintiffs  had  not  joined  in  the  affidavit  to  bold  to  bail;  and 
discharge  a°De-  ^^^7'  ^^  ^^  affidavit  Stating  that  a  commission  of  bankrupt  had 

fendant  on  com- 

mon  bail  on  the  ground  of  his  having  obtained  a  certificate  as  a  bankruptt  ud  of  the  debt  ^iv  tkeaiff 

terredt  if  the  validity  of  tha  certificate  is  meant  to  be  disputed. 

issued 
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issued  against  the  Defendant,  who  had  obtained  his  certificate,        1801. 
and  that  the  debt  in  question  had  accrued  previous  to  the  is-      — 
suing  of  the  commission.  Othen 

Shepherdy  Seijt.,  shewed  cause,  and  contended,  1st,  that  as  it  «• 

was  not  necessary  before  the  passing  of  the  bank  act  that  all  the 
Plaintiffs  should  join  in  an  affidavit  to  hold  to  bail,  it  was  not 
the  mtention  of  the  Legislature  to  compel  them  to  do  so  now ; 
2dly,  that  it  did  not  appear  by  the  Defendant's  affidavit  that  the 
debt  accrued  prior  to  the  act  of  bankruptcy,  without  which  the 
certificate  would  be  no  bar.  Barnfard  v.  Burrellj  anfey  p.  1. 
He  also  produced  an  affidavit,  stating  that  the  validity  of  the 
certificate  was  the  point  intended  to  be  contested  at  the  trial ; 
and  urged  that  the  Court  would  not  prejudice  that  question  on 
a  summary  application.        f 

TTie  Court  (consisting  of  Heath,  Rooke,  and  Chambre, 
Justices)  were  of  opinion,  that  ^he  affidavit  to  hold  to  bail  was 
sufficient ;  and  that  though  the  affidavit  upon  which  the  rule 
was  granted  was  good primdjiicie  evidence  of  the  debt  having 
accrued  prior  to  the  act  of  bankruptcy,  yet  that  as  the  validity 
of  the  certificate  was  disputed  they  could  not  interfere  in  a  sum- 
mary way. 

Rule  discharged.  ^ 


The  Earl  of  Radnor  t\  Reeve.  jiprussth. 

FipRESPASS  for  breaking  the  Plaintiflfs  house  and  taking  If  the  judgment 
-^  away  his  goods.   Plea,  Not  guilty.  IS^'^tpp-l 

This  action  was  brouirht  ac^ainst  the  Defendant  who  was  in  certain  cmset 

km  A        1    vio<1     It        1 

collector  of  the  duties  on  male-servants,    houses,   windows,  bv  »totute,  their 
horses  and  dogs,  for  distraining  goods  in  the  Plaintiff's  house  judgment  can- 
for  one  year's  duty  and  surchai*ge  on  one  male  servant     The  "n^'ln acdonof 
Plaintiff  had  appealed  against  the  surcharge  to  a  meeting  of  tretpajs. 
the  Commissioners,  on  the  ground  that  the  male-servant  in 
question  was  a  day-labourer.     The  Commissioners  dismissed 
the  appeal  (a),  and  the  Defendant  in  consequence  made  a  dis- 
tress upon  the  Plaintiffs  goods  to  satisfy  the  duty.   When  this 
cause  came  on  to  be  tried  before  Lord  Eldon^  Ch.  J.,  at  the 
Westminster  Sittings  after  last  Michaelmas  Term,  a  verdict  was 

(a)  By  26  Geo.  S.  c.  iS.  f.  35.  the  appeal  is  given ;  and  by  «.  S8.  and  S9.  declared 
final  unless  a  case  be  stated  for  the  opinion  of  a  Judge.  By  S7  Ceo,  3.  c.  107.  the 
duties  are  iocretsed,  and  the  former  powexf  resenred  to  the  Commissioners. 

found 
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RUCTX. 


found  for  the  Plaintiff  subject  to  the  opinion  of  this  Co^rt  upon 
a  case  reserved. 

The  case  being  now  called  on  for  argument,  and  the  Court 
intimating  that  it  was  not  open  to  discussion,  inasmuch  as  they 
had  no  jurisdiction,  the  determination  of  the  Commissioners 
beu^  final ; 

I^iSf  Serjt.,  endeavoured  to  obviate  that  objection  by  citing 
Milward  v.  Cqffini  2  Bl.  1830.  and  Harrison  v.  Bullock^  1  H. 
BL  68.,  in  the  former  of  which  cases  the  Court  of  Common 
Pleas  had  entertained  a  question  respecting  a  poor-rate  which 
had  been  conRrmed  by  the  Sessions  on  appeal,  and  in  the  lat- 
ter a  question  on  the  land-tax,  after  an  appeal  to  the  Commis- 
sioners which  had  been  dismissed,  and  observed  that  if  the 
Commissioners  in  this  case  had  taxed  the  Plaintiff  for  a  ser- 
vant not  falling  within  the  description  of  the  act  they  had  ex- 
ceeded tlieir  jurisdiction. 

But  The  Court  (consisting  of  Heath,  Rooke,  and  Chaubbe, 
Justices)  said,  that  it  had  been. determined  by  all  the  Judges  of 
England^  that  when  a  statute  provides  that  the  judgment  of 
Commissioners  appointed  thereby  shall  be  final,  their  decision 
is  conclusive,  and  cannot  be  questioned  in  any  collateral  way. 

Judgment  for  the  Defendant  (a). 


(a)  See  the  words  of  YatcSt  J.»  in 
Slrickiand  v.  Ward,  7  Term  Re]K  684.  m 
notisy  *'  that  a  conviction  of  a  justice  could 
not  be  controverted  in  evidence,  that  the 
justice  having  a  competent  jurisdiction  of 
the  matter,  his  judgment  was  conclusive 
till  reversed  or  quaslied ;  and  that  it  could 
not  be  set  aside  at  Nisi  Prius.**  But  where 
a  statute  (13  G.  3,  c.  78.  s.  19)  directed 
that  an  order  of  justices  for  turning  a  foot- 
way coufirmed  on  appeal  to  the  Quarter 
Sessions  should  be  nnal ;  and  in  a  subse- 


quent section  («.  69.)  provided  that  cer- 
tain forms  set  forth  in  a  schedule  should  be 
used  on  all  occasions,  and  that  no  objec- 
tions should  be  taken  for  want  of  form  in 
any  such  proceedings ;  it  was  held  that  a 
material  variance  from  the  form  prescribed 
was  fatal  to  the  order,  and  might  be  taken 
advantage  of  in  an  action  of  treqiass,  not* 
withstanding  the  order  had  been  coo6nDed 
on  appeal  to  the  Sessions.  J^avison  r.  G^ 
1  E(ut,  64. 


Jtpril  28tb. 

The  Court  will 
not  order  monev 
paid  into  Court 
by  the  Defend- 
ant through  a 
mistake  to  be 
restored  to  him. 
Though  perhaps 
in  case  of  fraud 
they  may. 


Vaughan  v.  Barnes. 

np  WO  actions  having  been  commenced  against  the  Defendant 
in  tliis  case  for  goods  sold  and  delivered,  one  of  which  was  at 
the  suitof  the  Phiintiff,  and  the  other  at  the  suit  of  a  third  person; 
the  Defendant  to  the  first  pleaded  a  tender  of  28/.  85.  and  paid 
the  same  into  Court,  which  was  taken  out  by  the  Plaintiff;  and 
to  the  last  hq  pleaded  the  general  issue,  considering  that  the 
Plaintiff  Vaughan  was  the  only  person  entitled  to  recover  for  any 

of 
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of  the  goqds  delivered,  but  that  he  had  demanded  more  thafi        }S0}. 

was  actually  due.     The  action  to  which  the  general  i^sue  only      

was  pleaded  coming  on  to  be  tried  first,  the  Plaintiff  obtained  a  VAuaaui 
verdict;  after  which  the  Defendant  procured  a  bill  of  paiticiulars  Babi^ 
from  tlie  present  Plaintiff,  which  stated  his  demand  to  be  20L  Sf. 
Upon  this  Bestj  Seijt.,  having  obtained  a  rule  calling  oi^b^ 
Plaintiff  to  shew  cause  why  the  sum  of  8/.  Ss.  being  the^uf- 
ference  between  the  sum  paid  into  Court  and  that  stated  lA 
the  Plaintifi^s  particulars,  should  not  be  refunded  to  the  De- 
fendant, WHS  now  called  upon  to  support  his  rule.  He  ui^ged 
that  although  the  Court  would  not  in  general  order  money  to 
be  refunded  which  had  been  paid  into  Court  by  a  Defendant, 
yet  that  in  a  case  like  the  present  where  the  Defendant  had 
acted  under  a  complete  mistake,  and  where  the  Plaintiff's  own 
particulars  shewed  that  his  demand  did  not  amount  to  jio  much 
as  he  had  taken  out  of  Court,  they  would  not  adhere  to  a  rule 
which  would  work  injustice. 

But  The  Court  (consisting  of  Heath,  Rooke  apd  Chambre, 
Jhutices,)  were  of  opinion,  that  the  Defendant  pays  money  into 
Court  at  his  peril,  and  that  the  Court  would  never  order  it  to 
be  restored  unless  it  appeared  that  some  firaud  or  deceit  bad 
been  practised  upon  him ;  and  added,  that  almost  every  De- 
fendant pays  something  more  into  Court  than  he  believes  to  be 
due,  that  he  may  be  certain  of  covering  the  just  demand,  and 
that  consequently  if  the  Court  were  to  attend  to  the  presei^t 
iq>pUcation  there  would  be  no  end  to  motions  of  this  kind. 

Rule  discharged  (a). 

(a)  In  Crockay  v.  Martin^  Bamet,  281.  taking  money  out  of  Court,  the  note  of 

the  Plaintiff  having  died  before  trial,  the  Mr.  Seijt.  WUHamt  in  BiHa  t.  Tipptt^ 

Defendant  noYed  to  have  the  money  paid  I  Saund,  SS*  also  Le  Grew  v.  Cooke,  amUt 

back  to  him,  but  the  Court  refused  the  vol.  I.  p.  838.  and  the  notes  to  tliat  case, 
application.    See  on  the  general  head  of 


Thomas  t;.  Ward*  jpruw^ 


1 N  this  case  the  writ  of  habeas  corpus  juratorum  was  return-  The  mle  that 
-■■  able  on  the  9th  day  of  the  month ;  on  the  evening  of  the  SSiot^^I^d 
12th  being  the  last  day  of  the  term  final  judgment  was  signed,  tm  four  d^ 
On  this,  Best^  Serjt,  obtained  a  rule  Nisi  for  setting  aside  the  oftheAa6«w«or. 
judgment,  and  now  in  support  of  that  rule  referred  to  1  SeJL  porajwrmrnvm 

•    ^^         ^  does  not  extend 

to  t  otae  wiiert 
the  term  doses  before  the  (bur  days  are  opML 

Pr. 
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Pt.  ed.  1792.  p.  496.  trhere  it  is  laid  down  that  four  days  ex- 
clusive from  the  return  of  the  habeas  corpus  are  allowed  Gar 
any  motion  in  arrest  of  judgment  or  for  a  new  trial. 

Shepherd^  Serjt,  conirdy  was  stopped  by  The  Court  (consst- 
ing  of  Heath,  Rooke,  and  Chambre,  Justices,)  who  after 
enquiry  of  the  officers  declared  the  rule  laid  down  in  Sdlait 
Practice  not  to  extend  to  cases  where  the  term  closes  before 
the  four  days  are  expired. 

Rule  discharged. 


n 


JprUV^, 


Wilson  qui  tam  v.  Van  Mildert,  Clerk. 


^riS^cSlJThe.    npHIS  was  an  action  for  non-residence.     The  first  coootin 
biiTe  been  united  the  declaration   described   the  Defendant's    benefice  as 

^u,  STbwie-    **  ^^^  parsonage  of  the  rectory  and  parish  chorch  of  the  united 
ilce  may  be  de-    parishes  of  St.  Maty  le  Bono  St.  Pancras  Soaper^Ijane  and 
S^one^  ^fi*aflott»  Honey-Lane:'    The  second  count  described  it  «s 
>»7«  ^^  a  certain  rectory,  to  wit,  the  rectory  of  the  parish  churcb  of 

the  united  parishes,  &c."  as  in  the  preceding  count. 

The  cause  was  tried  before  Lord  Eldon,   Ch.  J^  at  the 
Guildhall  Sittings  afler  last  Michaelmas  Term,  when  a  verdict 
was  found  for  the  Plaintiff,  with  liberty  to  the  Defendant  to 
move  to  enter  a  nonsuit,  on  the  ground  of  the  benefice  beii^ 
improperly  described  in  the  declaration.     By  the  statute  d 
22  Car.  2.  c.  \\.  s.  63.  which  was  passed  for  the  aniting cer- 
tain parishes  afler  the  fire  of  London,  it  is  provided  that  ^  the 
parishes  of  St.  Mary  le  Bow  St.  Pana-as  Soaper-Lane  and  Al- 
hallows  Honey-Lane  shall  be  united  into  one  parish  and  the 
church  heretofore  belonging  to  the  said  parish  of  St,  Mary  k 
Bow  shall  be  the  parish  church  of  the  said  parishes  so  united." 
The  68th  section  also  enacts  **  that  notwithstanding  such  unioD 
as  aforesaid  each  and  every  of  the  parishes  so  united  as  to  all 
rates  taxes  parochial  rites  charges  and  duties  and  all  other  pri- 
vileges liberties  and  respects  whatsoever  other  than  what  are 
herein  mentioned  and  specified  shall  continue  and  i^main  dis- 
tinct and  as  heretofore  they  were  before  the  making  of  thb 
present  act,  and  that  the  several  and  respective  patrons  of  the 
said  churches  so  united  shall  and  may  present  by  turns  to  tiiat 
church  only  which  by  this  act  is  appointed  to  be  rebuilded  and 

established 
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established  for  the  parish  church  of  the  parishes  so  united  as        160i« 
aforesaid,  the  first  presentment  to  be  made  by  the  patron  df 


such  of  the  said  churches  the  endowments  whereof  are  of  the       ^njow 
fpreatest  value."     In  the  letters  of  institution  the  Defendant  Vax  Miii»iBfr. 
was  described  **  as  rector  of  the  rectory  and  parish  church 
of  St.  Mary4e^B(m  with  the  rectories  of  iS^.  Pancras  Soaper* 
JLane  and  AlhaUam  Honey^Lane  thereunto  annexed. 

A  rule  Nisi  for  setting  aside  the  verdict  and  entering  a  non- 
suit having  been  obtained  in  the  course  of  last  term, 

Bayley^  Serjt.,  now  shewed  cause.    The  question  is,  whether 
the  Plaintiff  has  done  right  in  describing  the  Defendant's  bene^ 
fice  as  one  rectory?    In  SpelmarCs  Glossary  Rectoria  is  pntpro 
integrd  ecclesid  parochiali  cum  omnibus  suisjuribus  pratis  decimis 
aUisque  praoentuum  specibus ;  alias  vulgo  dictum  beneficium.    The 
rectory  and  benefice  therefore  are  considered  as  synonymous. 
In  1  BL  Com.  884.  it  is  said  ^*  that  a  parson  is  one  that  hath  full 
possession  of  all  the  rights  of  a  parochial  church,  and  that  he  is 
sometimes  called  the  rector  or  governor  of  the  church."    The 
rectory  therefore  means  that  over  which  the  parson  of  the  church 
is  rector,  and  if  there  be  but  one  parish  there  can  be  but  one 
rectory.    It  is  true  that  before  the  statute  of  Car.  2.  there  were 
three  rectories,  but  the  effect  of  that  statute  was  to  make  a  union 
of  the  three  and  convert  them  mto  one.    Previous  to  the  statute 
there  were  three  churches,  but  by  the  statute  the  churches  are 
united;  there  is  now  but  one  church,  one  benefice,  one  ad  vow- 
con,  and  therefore  there  can  be  but  one  rectory.  It  appears  from 
•the  opinion  ofPaweUy  J.,  in  Beynddson  v.  Blake^  1  Ijd.  Baym.  1 96. 
that  after  a  union  at  common  law  there  is  but  one  church,  and 
one  benefice  and  one  advowson.     To  the  same  efiect  is  Dyer 
^69  bi  Cro.  Car.  987.     In  the  case  of  The  Groceri  Company 
V.  The  Archbishop  of  Canterbury ^  S  Wils.  214.  which  related  to 
the  very  parbhes  mentioned  in  this  declaration,  they  were  dei- 
scribed  in  the  pleadings  as  one  rectory.     And  it  appears  fix>m 
the  case  of  St.  Swithin  v.  St.  Mary  Bothaw^  Skin.  588.  and 
616.  that  under  a  union  by  the  statute  of  Charles  the  Second, 
not  only  the  churches  but  the  parishes  are  united. 

Shepherd  and  Besty  Serjts.,  in  support  of  the  rule.  The  68th 
section  of  the  act  provides,  that  the  parishes  therein  mentioned 
shall  continue  distinct  in  all  respects  whatsoever  except  in  those 
which  are  expressly  mentioned;  and  as  it  is  not  declared  in  any 
part  of  the  act  that  the  rectories  of  the  several  parishes  in 
question  shall  be  united,  they  must  still  be  considered  as  three 
separate  rectories. 

If 
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ISpi.  If  the  argument  used  for  the  Plaintiff  were  sound,  it  would  fol- 

•      low  that  a  rectory  and  a  vicarage  in  two  parishes  united  by  the 

^°^  ac^  would  also  be  united,  and  that  the  latter  would  be  swallowed 
I  MfuatMf.  up  by  (he  former;  but  it  is  clear  from  the  case  of  Beyruddsoni, 
Blake^  that  if  there  be  a  rectory  in  one  of  the  two  parishes 
united  under  the  act  and  only  a  vicarage  in  the  other,  that  the 
rectory  and  vicarage  continue  distinct  notwithstanding  the  union 
of  the  parishes.  The  statute  ^  W^  Sr  M.  c,  12,  plainly  shews, 
that  parishes  after  the  union  of  the  churches  remain  distinct, 
^xosgl  for  the  purposes  specified  in  the  act  of  union ;  since  if 
they  were  united,  to  all  intents,  that  act  which  obliges  all  the 
.  parishes  to  contribute  to  the  repairs  of  the  church  would  not 
have  been  necessary.  So  in  the  Building  Act  1 4  Geo.  S.  c.  78.  s.  79. 
it  is  expressly  declared,  that  whereas  several  parishes  were  united 
together  after  the  fire  o(  London  ^^  any  two  or  more  of  the  said 
parishes  so  united  shaiUJbr  the  purpose  of  this  act  be  deemed  one 
parish  only.^  The  letters  of  institution  afibrd  strong  evid^ioe 
of  the  sense  which  has  been  put  upon  the  statute  of  Car.  S. 

Cur.  ado,  vidL 
On  this  day  the  judgment  of  the  Court  (present  Rooki  and 
Chambbx,  Justices,)  was  delivered  by 

Heath,  J. — The  quesUon  is.  Whether  the  Plaintifi^  b  his 
declaration  has  well  described  the  Defendant's  benefice  in  respect 
of  which  he  has  sued  him  for  non-residence?  In  all  the  connts 
in  this  declaration  the  benefice  is  stated  to  consist  of  one  recttny. 
It  is  contend^  by  the  Defendant,  that  it  consists  <^  three 
rectories  united  together,  and  which  notwithstanding  their 
union  still  exist  The  union  of  these  parishes  is  by  the  statute 
22  Car.  2.  whereby  it  was  enacted,  that  the  parish  church  of 
St.  Mafy-le^Baw  should  be  alone  rebuilt  and  should  be  the 
parish  church  of  the  parishes  so  united.  By  section  68.  it  is 
provided,  that  the  presentation  shall  be  to  that  church  oolj 
which  is  to  be  rebuilt  It  spears  in  evidence  that  the  De- 
fendant was  admitted  to  the  parish  church  of  &•  Mary4e^Bai», 
with  the  churches  of  5^  Pancras  and  Alhallaaos  thereunto  an- 
nexed. The  Defendant's  counsel  have  greatly  relied  on  the 
terms  of  this  institution  and  admission  to  prove  their  point 
In  my  apprehension  the  description  of  the  Defendant's  bene- 
fice is  substantially  the  same  in  the  counts  of  the  declaration  as 
in  the  institution  and  admission.  The  word  <<  annexed"  is 
synonymous  with  united.  In  Bastalts  EntrieSjJbL  532.  {a\  we 

{a)T\UQ)uar€lmpedii,pL^.  In  the  edition  of  1566  thifentiyU  to  btfouad^  470.  i 

find 
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find  these  words,  Idem  J.  B.pnetexiu  unionis  annexationis  incoT'        lirfdl. 
porationis  et  consolidationis  sbluspersona  pradictte  integre  ecclesia      — — 
tunc  extitit.    We  must  consider  the  operation  of  law  on  the       Wimo» 
union :  true  it  is,  that  there  are  still  three  distinct  patrons  but  Vait  MnoBur. 
there  is  one  incumbent.     By  the  union  the  patronage  is  pre- 
served, but  the  incumbency  of  two  of  the  benefices  is  destroyed ; 
it  18  the  incumbency  and  not  the  rectory  which  is  the  subject  of 
the  suit,  and  if  that  be  well  described  the  Plainti£P  may  main- 
tain his  action.     What  is  said  by  Ponoell,  J.,  in  Ld.  Baym.  196. 
is  material,  vix.  that  in  case  of  united  churches,  there  is  but  one 
advowson  in  right,  and  that  every  patron  has  the  whole  advow- 
son  in  his  turn.     Consequently  there  is  but  one  Sector  and 
otie  rectory :  if  these  were  three  distinct  rectories  the  incuikibent 
oould  not  hold  them  even  with  dispen^tion.    It  is  material  tb 
consider  the  pleadings  in  the  case  of  union.     In  11  H.  6.  59. 
the  law  is  laid  down  by  Babbington^  Ch.  J.     If  a  consolidation 
be  made  of  two  churches  and  an  abbot  hath  an  annuity  out  of 
the  church  consolidated  to  another,  if  the  annuity  be  in  arrelEff 
and  the  abbot  brings  his  writ  of  annuity,  he  must  name  the 
parson  of  the  church  to  which  the  church  is  consolidated.    In 
the  case  of  Reynoldson  v.  Blake  and  The  Bishop  ofLonddhy  the 
Plaintiff  brought  Quare  impedit  for  hindering  him  from  present- 
ing to  the  church  of  St.  Andreafs  Wardrobe  in  Lohdon  only, 
and  in  his  declaration  he  states  the  union  of  that  charch  with 
the  church  of  &.  Anne  Black/riarSy  and  he  claims  to  present  as 
patron  of  St.  Anne  Black/riars.    The  pleadings  are  in  Leoifix 
EfUries  141. ;  and  that  was  a  union  of  a  vicarage  and  a  rectory, 
and  the  presentation  though  in  right  of  the  vicarage  was  only 
t6  the  church.  The  presentations  to  these  united  churches  have 
been  the  same  as  in  the  present  instance,  as  appears  by  the  case 
cited  firom  5  Wtkan^  214.     From  these  instances  it  may  be  ih- 
ferted,  that  th^  presentation  in  case  of  union  inay  be  dther  way, 
and  that  this  is  a  proper  description.     Much  reliance  has  been 
had  on  the  68th  section  of  the  act,  which  reserves  to  the  several 
parishes  their  distinct  rights.     Nothing  can  be  inferred  from 
thence  in  respect  to  the  incumbency.  It  was  a  cautious  proviso, 
perhaps  necessary,  because  the  act  unites  the  parishes,  whereas 
at  common  law  the  churches  only  could  be  united.    The  statute 
of  4  WPl  4"  -Mi  relates  only  to  churches  united  by  the  17  Car.  ^., 
as  appears  by  the  preamble. 

Per  Curiam^  Rule  discharged. 


Cox 


ass  QAS£S  ID  EASTER  TERM 

f 

180h 


jprutm.     Cox  and  Others,  Assignees  of  Emmott  a  Bankrupt, 

V.  Morgan. 


Pkyment  to  a     fpHlS  was  an  action  for  money  had  and  received  to  the  ive 

creditor  under        _■  -tm   .     ./••        rm  i  •  i       j    j  j    i 

■n  arrett  after  a  of  the  PlaintiK.     The  general  issue  was  pleaded,  and  the 

ba^Dtovii  cause  ©ame  on  to  be  tried  before  Lord  Eldan^  Ch.  J^  at  the 
protected  by  Guildhall  Sittings  in  last  Hilary  Term,  when  a  verdict  was 
i9G.2.c.9^(a)  found  for  the  Plaintifi  for  45/.  185.  9d.  subject  to  the  c^'mioo 

of  the  Court  on  the  following  case : — 

The  bankruptcy  of  John  Emmott  was  proved,  and  the  assigs- 
ment  to  the  Plaintiffs.     The  commission  was  dated  die  14di 
August  1799.     The  act  of  bankruptcy  was  the  lying  in  prisoa 
hereafter  stated.     Emmott  was  arrested  at  the  suit  of  one  Duos 
on  the  31st  October  1798,  and  committed  to  the  J^leet  on  thst 
arfeston  the  6th  November,     He  remained  in  the  Jleet  on  tint 
account  till  the  16th  February  1799,  when  he  was  discharged. 
Emmott  had  a  partner  named  JSroy  who  was  abroad  before  be 
went  to  the  Fleet;  the  partnership  was  indebted  to  Morgan  the 
Defendant  in  the  sum  of  44/.  185.  9d,  on  a  bill  of  exchange  ae^ 
ceptedby  Emmott  BXid  Bray^  on  the  partnership  account  The 
bill  not  being  paid,  MorgampiToceedeA  by  original  against  Ah 
mott  and  Bray^  for  the  purpose  of  outlawing  Brcn/y  on  the  litfa 
November  1798,  and  employed  a  sheriff's  officer  to  arrest  Ah 
mott^  who  could  not  find  him.     An  alias  was  taken  out,  and 
the  sheriff's  officer  went  to  his  house  and  was  told  he  was  in  the 
country.  He  afterwards  met  with  him  at  his  house  and  arrested 
him  at  the  suit  of  Morgan^  on  the  23d  February  1 799.     He  XxJA 
the  officer  he  was  just  returned  from  Portsmouth.     Emmott  im- 
mediately paid  Morgan's  attorney  the  44/.  135.  9d.  and  \L  5i. 
for  interest,  which  was  paid  over  to  Morgan.    Neither  Mor^m 
nor  any  one  concerned  for  him  personally  knew  that  Emmott 
had  been  in  the  Fleets  had  committed  an  act  of  bankruptcy,  or 
that  he  was  in  insolvent  circumstances. 

The  question  for  the  opinion  of  the  Court  was.  Whether  the 
Plaintiffs  were  entitled  to  recover?  If  the  Court  should  be  of 
that  opinion,  the  verdict  to  stand ;  if  not,  a  verdict  to  be  entered 
for  the  Defendant. 

(o)  Vide  Newton  v.  Chantler,  7  JSart,  138.  HovU  v.  Browning,  7  East,  IbL 
Harwood  v.  Lomas,  11  Eatt,  187.  Southey  t.  BuUer,  8  jB.  and  P.  887.  JMv  ▼• 
SchofOd,  1  M,  and  S.  388.  849.  ^^^ 

Bwmifigtony 
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Runningtonf  Serjt,  for  the  Plaintiffs.     The  question  arising.       1801. 
upon  this  case  for  the  consideration  of  the  Court  is,  Whether       — — - 
the  payment  to  the  Defendant  of  the  447.  135.  9^?.  is  a  payment  ^ 

protected  by  19  Geo.  2.  c.  32.  ?  That  act  provides,  "  that  no  Momait. 
creditor  in  respect  of  goods  sold  to  the  bankrupt  or  bills  of  ex- 
change drawn,  negociated  or  accepted  by  the  bankrupt  in  the 
usual  and  ordinary  course  of  trade  and  dealingj  shall  be  liable  to 
refund  to  the  assignees  any  money,  which  before  the  suing  forth 
of  the  commission  was  really  and  bondjide^  and  in  the  usual  and 
ordinary  course  of  trade  and  dealing  received  by  such  person  be- 
fore notice  of  the  bankruptcy  or  insolvency."  It  is  contended, 
that  the  payment  in  this  case  was  a  payment  within  the  terms  of* 
the  act.  It  is  admitted  indeed,  that  the  Defendant  had  no  no- 
tice of  the  act  of  bankruptcy,  but  it  remains  to  be  considered 
whether  this  payment  was  in  the  usual  and  ordinary  course  of 
trade  and  dealing  ?  It  may  be  difficult  perhaps  to  define  the 
precise  meaning  of  those  words,  but  it  is  hardly  possible  to  con- 
tend that  a  payment  made  in  consequence  of  an  arrest,  is  a  pay- 
ment in  the  usual  and  ordinary  course  of  trade  and  dealing.  Is 
it  usual  or  ordinary  for  a  merchant  to  refuse  to  pay  his  just 
debts  unless  compelled  by  law  ?  The  Court  will  rather  confine 
the  terms  used  in  the  act  of  parliament  to  a  case  in  which  the 
party  paying  has  the  free  exercise  of  his  discretion  whether  he 
shall  pay  or  not.  Indeed  the  very  act  of  suing  out  a  writ  against 
a  party  puts  an  end  to  the  usual  and  ordinary  course  of  deal- 
ing. It  is  clear  that  unless  the  case  come  precisely  within 
the  terms  of  the  act,  the  Court  will  not  protect  the  pajrment : 
for  in  Vernon  v.  HaU^  2  T.R.  648.  a  payment  by  the  drawee 
of  a  bill  of  exchange  received  from  a  third  person  for  the  sale 
of  an  estate,  the  drawee  having  become  bankrupt  without 
the  knowledge  of  the  holder,  was  held  not  to  be  protected, 
because  the  holder  had  given  time  to  the  drawee.  The  case 
ex  parte  Congleton^  3  Bro.  Chan.  Cas.  47.  is  to  the  same  effect 
It  is  true  that  previous  to  the  case  of  Vernon  v.  HaU  it  was 
held  in  Calvert  v.  Lingardj  sittings  coram  Lord  Loughborough^ 
1783,  cited  in  5  T.  B.  200.  and  2  H.  BL  335.  that  payment 
under  an  arrest  was  within  the  statute.  The  same  was  also 
decided  in  Holmes  v.  Wennington  (a),  Trin.  30  Geo.  3.  in  the 

Court 

(a)  HoiTneav.  ITcnnington  {b).  In  the  act  of  bankruptcy  to  hiscreditor,  who  bad 
ExcuxQUKft,  Trhu  SO  Geo.  S.  arrested  him  for  the  money ;  the  debt  hay- 

This  was  an  action  brought  to  recover  ing  been  contracted  in  the  course  of  trader 
back  money  paid  by  a  trader  after  a  secret    the  payment  having  been  made  a  few  days 

after 

(6)  And  see  Hovii  v.  Brownings  7  East^  154.  160. 


400  CASES  iM  BASTER  TERM 

liOl.        Court  of  Exchequer.   With  respect  to  the  first  of  those  cases  ii 
appears  to  be  only  a  Nisi  Prius  decision,  and  there  is  no  report  o-. 
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•Aer  the  arrest  and  in  consequence  there-  shall  protect  a  payment  subsequent  to  an 

of,  and  whilst  he  vas  under  the  ftanknipt  act  of  bankruptcy ;  but  it  is  dear  tfcat  if 

confinement.    The  question  at  the  trial  followed  up  by  a  commission  and  assigD- 

was,  whether  this  was  a  payment  in  the  ment,  it  has  relation  to  the  bankruptcy,  and 

course  of  trade  and  protected  by  the  statute  aToids  the  payment  and  all  mene  uiM,  I 

19  GeA.S.  cS2./.  1.?  JSynr,  Chief  Baron,  Salk,  111.    The  case  of  BOUm  t.  J^ 

on  the  trial  was  of  opinion  that  the  pay-  and  MUcheO,  I  A(k,  188.  is  dedme  to 

ment  wias  protected  by  that  statute.  shew  that  the  rdation  aToidi  pajmicBt, 

Witod  for  the  Plafaitifil    Had  it  been  judgment,  executions,  and  all  l^al  aeti, 

meant  that  any  honA  fde  pa3nnent  should  though  Lord  Hardwicke  afterwards  Md 

come  «ritliin  the  sutute,  the  statute  would  that  it  appeared  in  that  case  tlftt  the  faOi 

have  so  expressed  it ;  but  there  must  be  were  really  paid  in  the  usual  course  of  trad& 

more  than  a  hmtdfiie  payment ;  the  pay-  The  act  of  suing  out  the  writ  detemDoei 

ment  must  be  in  the  usual  coarse  of  trade  the  usual  course  of  trade  and  daafii^  be* 

and  dealing.     Can  it  be  said  that  a  pay-  tween  the  parties ;  and  it  may  be  difficult 

ment  b>'  a  man  under  durm  is  a  payment  to  define  accuratdy  what  course  of  tiade 

in  the  course  of  trade?    The  preanoble  of  was  in  the  meaning  of  kgishtare  nakn 

the  statute  is  the  best  exposition  of  what  is  such  as  subsists  between  mercbant  and  IIM^ 

a  payment  in  the  course  of  trade;    that  diant,  vi».  payment  on  tbe  usual  erefit 

shews  what  the  statute  means  by  such  a  given.    In  tbe  case  where  pagnneat  fan 

payment     Payment  under  dura*  of  im-  been  upon  an  arrest,  the  Court  haTepoiiiW 

prisonment,  as  suffering  himself  to  be  ar-  edly  bud  hold  of  the  cireumstaace  that  tbe 

rested,  to  have  executions  against  hfan,  &c.  payment  was  before  tbe  act  of  liaakniplrf. 

h  not  in  the  usbal  course  of  trade ;  it  is  an  It  is  singular  they  should  lay  bold  of  thst, 

interruption  at  least  of  his  trade,  if  not  a  if  afler  bankruptcy  it  would  have  bees 

total  stoppage  of  it.     Both  dureu  of  im-  good. 

prisonment  and  duresi  of  goods  shew  in-        Kybk,  Chief  Baron.     Tlioae  cases  onlj 

solvency.    The  payment  must  not  only  be  decide  what  shall  impeach,  not  what  dull 

himAfdt,  bbt  in  the  usual  course  of  trade,  protect  the  assignment,  but  do  not  deter- 

It  is  not  necessary'  he  should  be  insolvent  mine  how  payment  after  die  act  of  bank- 

with  respect  to  every  body ;  arrest  or  exe-  ruptcy  should  be. 
cution  dther  in  body  or  goods  preceding        Mardey.  The  Judges  have  often  laneM* 

payment  shews  insolvency  to  the  party  su-  ed  that  the  Courts  had  not  stuck  dor 

ing  at  least ;  and  that  the  payment  is  not  closely  to  the  words  of  acts  of  paifiames^ 

in  tbe  usaal  course  of  trade.    Payment  ih  particularly  in  tbe  poor  kws^  and  tboac^ 

the  usual  course  of  trade  is  when  bills  are  that  if  they  had  not  brought  fanw  litJiiB 

duly  paid  and  honoured  without  driving  a  them  by  way  of  analogy  they  would  tlwffkf 

party  to  arrest,  on  fiiUure  of  payment   As  have  avoided  great  confuaion.    Here  tte 

to  the  case  of  Vemen  and  others*  assignees  debt  was  contracted  in  the  usual  eouneof 

of  T^fler,  y.  JIankey,  2  Term  JRep,  US.  trade  and  dealbg,  but  diepaymeot  wasaf* 

there  was  a  pretty  strong  notice  of  theact  ter  an  arrest^  shaU  that  protect  Uni  wha 

of  bankruptcy.    With  respect  to  Filter  y.  the  statutedoes  not  ?  Case  of  Fermm  vd 

jHenton,  2  Term  Sep,  479.  in  that  case  Hall  is  exactly  bice  this,  exeefit  that  tbe 

no  commissbn  issued;  present  was  a  compulsory  payment. 

Manley  on  the  same  side.  Payment,  and        Etrx,  Chief  Baron.     I  decided  tfabtt 

in  the  usual  and  ordinary  course  of  trade  Nid  Prius  with   very  great  doidit  — I 

and  dealing,  are  both  requisite.   Vernon  v.  thought  that  tying  up  the  wonb  «  hi  tbe 

HaUy  2  Term  RejK  648.  goes  to  shew  both  usual  course  of  trade  and  dealing*'  tio 

requisite,  because  there  the  payment  was  closely  would  be  very  mischievous  to  tbe 

bonAfide  and  would  have  been  good  if  in  public ;  but  I  found  a  difficulty  in  diav* 

the  course  of  trade,  which  the  Court  held  it  ing  a  line  to  satisfy  my  own  mind ;  I 

was  not     In  the  case  of  Calvert  v.  Lin-  thought  a  payment  on  arrest  within  iti 

gardy  Lord  Loughbwrough  does  not  in  sum-  and  I  did  not  then  know  of  the  csie 

minff  up  at  aU  mention  or  advert  to  the  in   the   Qmmm  Pleas.     What  a  ddit 

usuid  course  of  trade  and  dealing.     There  contracted  in   the  usual  coune  of  tfsde 

if  no  decision  since  tlie  act,  that  an  arrest  and  dealing  is,  it  easy  to  be  OMCrtthied; 

lot 


IN  TH£  FoRTY-Finar  Year  of  GEORGE  III.  401 

the  case;  and  in  tlie  second  a  reason  is  given  which  does  not        1801. 

seem  sound,  viz.  that  the  party  had  used  nothing  but  due  dili-      

gence.     But  that  reason  is  only  applicable  to  cases  of  payment  ^* 

before  the  act  of  bankruptcy,  which  always  turn  on  the  point  Moft^Air. 
of  fraudulent  preference ;  whereas  in  the  case  of  a  payment 
between  the  act  of  bankruptcy  and  the  commission,  it  is  not 
only  necessary  that  it  should  be  made  band  Jlde,  but  tliat  it 
should  be  made  by  the  bankrupt  in  the  course  of  the  trade. 
The  cases  oi  Bradley  v.  Clark,  5  T.  R.  197.  and  Pirtkertm  v. 
Marshall^  2  H.  Bl.  334..  clearly  shew  that  the  19  Geo.  2.  c.  32. 
must  be  confined  to  the  cases  therein  expressed,  and  tliat  any 
deviation  from  the  usual  course  of  payment  in  tiie  way  of  trade 
will  prevent  it  from  attaching. 

Lensy  Seijt,  contra.  The  circumstance  of  this  payment  hav- 
ing been  made  by  compulsion  brings  the  case  more  fully  within 
the  meaning  of  the  statute  than  if  it  had  been  made  voluntarily. 
The  object  of  the  statute  was  to  protect  all  bondjide  payments 
to  creditors  in  respect  of  goods  sold  or  bills  drawn  in  the  usual 
course  of  trade.  Now  the  debt  in  question  arose  upon  a  bill 
of  exchange  drawn  in  the  course  of  trade ;  and  as  the  payment 
was  obtained  by  compulsion  it  proves  that  the  payment  was 


but  af  to  ptyroent  to  the  course  of  trade  with  difficulty  in  my  own   mind;  but  I 

and  dealing  it  is  difficult  to  dnw  the  line,  am  glad  to  be  relieved  from  that  difficulty 

Mr.  Wwid  defines  it  to  be  «  payment  ac-  by  an  authority  in  point     I  allude  to  the 

cording  to  the  terms  of  the  contract  x  but  case  in  Common  PUat,  and  on  talking  with 

it  woidd  be  Teiy  miacfaieToufl  to  say  that  the  Judges  of  that  Court,  I  find  they  are 

payments  must  be  strictly  according  to  the  of  that  opinion.    Jn.  the  case  of  Vernon 

terms  of  the  contract*  or  punctually  made;  and  HaO  the  doabt  was  whether  the  n»- 

iar  that  would  shake  ahnoetaO  the  payment  ture  of  the  debt  was  not  changed,  having 

inlhedty.    Suppoie  a  merchant  says,  call  become  a  loan,  and  no  longer    a  debt 

nest  wedc^  cash  is  low ;  and  the  creditor  within  the  statute.    I  acquiesce  in  the  d»- 

■  iplls^^ftm  and  is  paid,  can  any  man  doubt  termination   of  tjhe  Court   of  Common 

that  it  u  a  good  payment?  Suppose  he  caUs  Pleas,  arrests  are  now  very  frequent;  not 

two  or  three  times  ?    As  to  what  is  said,  on  the  ground  of  insolvency,    but    of 

.  Ibat  an  arrest  shews  insolvency,  that  i«  a  quickening  payments,  which  arc  within  the 

circumstance  in  evidence  from  which  a  statute. 

Jury  may  infcr  notice  of  it,  but  it  n  by  no  Hotbajc,  Baron.    I  am  satisfied  with 

.noieans  decisive^  and  it  must  be  something  the  opinion  of  the  Lord  Chief  Baron: 

'decisive  to  marie  the  line.     If  it  be  not  though  it  be  difficult  to  draw  the  line,  yet 

evidence  of  insolvency,  it  is  nothing  but  it   is  clear  that  the  statute  is  a   rerae- 

.diligeoce   to  get  hit  payment,  and  that  dial  law;  it  moans  to  extend  to  payments 

ou^t  not  to  £feat  it.    The  other  part  of  made  without  improper  motives  on  either 

tbe  aet  is  more  definite  and  more  capable  side.    I  tbeteferc  think  this  payoBent  is 

.of  beii^  carried  into  execution.    Hie  ta-  protected. 

clinatton  of  my  opinion  without  authori-  PiaaTN  and  T HoicnoH,  Barony  were 

ilea  was  to  have  held  it  a  good  payment,  entirely  of  the  same  opinion. 

And  I  should  have  lo  detenmned,  though  Rule  discharged  without  costs. 

you  IX.                              D  D                                   made 
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1^0  r.        made  hon&Jtde  and  without  collasion  betw^^  the  JMirfies;    It 

— 7": —      there  be  no  secret  Understanding  between  tie  pmie^  tfife  pify- 

^^         inent  must  be  considered  as  made  in'  th^  couts^  dT  tirfitie,  m  S 

SlokoAK.      certainly  is  not  contrary  to  the  course  6f  tx^de  fi>i^  ii  ijciS^iet  & 

enforce  paymeht  of  his  debt  by  suchmeiuis  kk  ttte  IftWlhlAitl^ 

rizes.     As  there  have  alrekdy  been  two  dfebirfbo^'  ti^icMi  Aft 

precise  point  the  Court  will  hot  now  ^t  fhi  ^ii^Oif  raii 

again.    The  case  of  Calvert  v.  lAngatd  ^mk  fibt  A  iUeM  ittt 

j[?rf MS  determination ;  for  the  6pinion  of  LbM  ZJodghh&iMgL 

was  afterwards  confirmed  by  the  whole  CoiirC  6lt!li4MikiikPl^ 

as  appears  frofni  the  words  of  Lord  Chief  BaTx>ti  iSyre  intiAtlk 

V.  Wenntngton.    This  last  case  was  mu6h  agitated  &i  ikkHS^ 

chequer,  and  Mr.  Baron  Hotham,  in  giving  his  oplidofi;  sH^ 

<<  Though  it  be  difficult  to  draw  a  line,  yet  it  Is  dle6r  ^  the 

'  statute  is  a  remedial  law,  and  means  a  paymeiit  wiUytJOt  lilt 

proper  motive  oh  either  side.^ 

CocieUf  Setjt,  amicus  curiae  said,  tha^  he  recoUtibtdd  a  dbk 
before  Mr.  Justice  BuUer  where  a  party  having  oolii^tntf  tt 
act  of  bankruptcy  which  was  unknown  to  a  creditbf,  VtdililSSi 
obtained  payment  of  his  debt  by  arrest,  the  assigiieeB  fa^M^ 
an  action  to  recover  the  amount,  aiid  the  teamed  jill^  1A 
that  the  payment  was  protected. 

Cur.  ado.xA 


On  this  day  the  learned  Judges,  not  beii^  unammolil^  U- 
vered  theur  opinions  smo/tm. 

Chambbe,  J.  This  is  an  action  for  lAdiiey  had  Ad  leoeifrf 
by,  the  Defendants  for  the  use  of  the  Plaintifis  in  their  chuadir 
of  assignees  of  the  bankrupt  The  matter  coma  beibra  Is 
Court  upon  a  q)ecial  case,  reserved  on  die  trial  cf  die  ewe 
before  Lord  Eidon  at  Guildhall,  and  the  only  ijoesCiclD  thitMl 
been  argued  (and  as  it  seems  to  me  the  only  qiieation  that  dJD 
be  made)  is,  whether  the  payment  of  the  moti^  for  wfakh  tt 
action  is  brought,  and  which  was  made  by  the  baoknnt  to  ib 
Defendant  after  an  act  of  bankruptcy  and  ikader  die  dttM- 
stances  stated  in  the  case,  is  a  payment  protected  by  tliestatiMe 
19  Geo.  2.  c.  32.  s.  1.  or  not?  The  drcumst^ces  under  rntiA 
the  payment  was  made  are  these — ^that  the  bankn^  was  tf- 
rested  at  the  suit  of  a  creditor  on  die  S^lst  OctMi^  1798,  Mb 

CDIIIlllulBu 
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to  the  Fleet  the  6th  Nooewiberi^  ^d  c9^Q^e4  in        18^1. 

prisoo  imder  ^^i  arrest  till  the  leth  Febiiu^  1799,  when  h«      

wee  discharged*  He  hed  a  partner  uame4  Bray^  vlio  went  ^; 
abioed  befpre  the  hwkrupt  weq^  ta  the' JFZee^,  f^nd  they  became  Moium^i^ 
UidelMw}  Ip  theDefapdaotby  the  acceptance  of  a  bill  of  exd^auge 
OB  Ibeir  partnership  account*  While  the  bapl^rupt  was  in 
pvieon,  OB  the  Hth  Naoember  ITQS,  the  Pefendan^  sued  out  aa 
origijB^  against  the  bankrupt  ^nd  Brojf^  meaning  to.  out-law 
jBr«y.  The  officer  could  not  find  the  bankrupt  to  arrest  him* 
4B4ulf4f  was  sued  out;  tl^e  officer  was  told  at  his  hoi|se  ^e 
W«s  cmt  of  town,  but  on  the  234  Februa^  (7  days  after  his  di^ 
cheig^}  the  officer  met  him  and  arrested  him,  and  was  told  by 
Imi  he  w^  just  returned  from  Portsmouth  ;  upon  that  arrest 
fan  paji4  the  debt  to  the  present  Defendant's  attorney.  The  De- 
fisodent  had  i^  knowledge  of  his  imprisonment,  bis  bankruptqp^ 
<np  ioscdvency.  Under  thes^  circumstances  I  am  of  opinioPf 
tfait  tdbe  payment  is  iiot  protefcted  by  the  statHte.  I  should  tiaye 
gjuren  ijl^  opinion  with  much  more  satisfaction  to  myself  if  it 
fa^  lieien  forti^ed  by  those  of  the  rest  of  the  Court  \  but  I  stand 
taspf^  in  my  opinipn  here;,  both  my  Brothers  thinking  differ- 
eai^y  from  loe  upon  the  subject,  and  I  am  also  opposed  by  the 
airtbwtgr  of  a  determination  of  the  Court  o!  Ejecheqt^y  which 
(fJBKiKai^  {there  are  material  circumstances  in  the  present  c^se 
wlliph  4i4  ilotpcGiur  j^  that)  is  a  case  in  point  as  tp  the  generic 
qiKlprtegi  of  a  payment  under  an  arrest  being  protect^  by  ti^i^ 
stf49lte>  Thet  deciaion  tcx>  is  strengthened  by  and  in  a  cpnsi- 
dmvUe  degree  founded  fipon  a  determination  of  Lord  Z^h^ 
k^TQ^  Bt  Nisf  Prius,  which  I  learn  from  my  Brother  Heath 
Hiflll  cppfiicped  in  th^  Con^  I  find  from  some  notes  I  jbfiye 
fOPfHl^i^  of  what  wa,B  wd  by  the  CpMJct  at  ^m  Priu^  th^  ^ 
Wialtm  Aef  ewe  hfd  been  wi^  out,  but  whp^  the  p^ty  w^f^. 
arjrert^  I  d^  not  know.  I  suppo^  he  W9fi.  I  am  sensibly  of 
lb#  Wfii^  of  tjhese  autfaorities  .^  of  thfd  req)ect  that  is  due  ffi^ 
ihems  "tbftMgfr  tb^»  ^^  disfaigiiish'yig  circumstances  in  the  pre- 
««9jt  o^e^  lipit  if  it  wi^  right  to  extend  the  i^:t  so  %  as  |s  dpqf^ 
is  ti^gfi^mm  I  do  not  kffoy  yh^ dMmctioi^  is  to  be  r^li^qp. 
I4^li^]lili}fltf]ieceff^  ^ 

&wdpJtjyop  of  those  dfci^^oos.  I  do  it  with  the  utmost  distp^ 
of  mgr  own  judgment,  bnt  if  I  find  no  ambiguUy  in  t^  act,  end 
ibink  (however  erroneously)  that  the  act  has  notb^en  expoun(^e4 
Iwt  contradicted,  I  feel  it  my  duty  to  adhere  to  the  authority 
of  the  Btfli;utPi 

D  n  2  Before 
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1801.  Before  the  passing  of  this  act  I  take  the  law  to  have  been 

■  clearly  settled,  and  so  the  act  itself  supposes,  that  when  an  act  of 

^  bankruptcy  had  been  conamitted,  and  acommissionissued  incon- 
MoKQAK.  sequence  of  it,  the  property  of  the  bankrupt  was  by  rdatkm  so 
vested  in  the  assignees,  that  any  disposition  of  it  by  the  bankrupt 
after  the  act  of  bankruptcy  was  void  as  against  the  creditors, 
however  fairly  such  disposition  was- made,  and  without  any  ie*, 
gard  to  its  being  a  voluntary  or  compulsory  payment.  Payments 
to  a  bankrupt  stand  upon  a  very  difierent  footing ;  and  with 
reason.  Even  after  notice  of  the  act  of  bankruptcy  th^  payment 
may  be  good  if  made  under  legal  compulsion,  for  an  act  of 
bankruptcy  is  no  defence  against  the  action  of  the  person  who 
commits  it  unless  a  commission  is  taken  out  against  him,  andit 
is  not  the  fault  of  the  bankrupt's  debtor  if  the  delay  of  the  cre- 
ditors in  suing  out  the  commission  deprives  him  of  his  defence; 
he  ought  not  to  increase  the  fund  by  paying  his  debt  twice  over. 
But  compulsion  against  the  bankrupt,  however  it  may  openk 
in  protecting  payment  before  the  act  of  bankmptqr  while  the 
property  is  in  the  bankrupt  himself,  (and  which  it  does  by  ex- 
cluding the  imputation  of  fraud),  can  have  no  efiect  in  protect- 
ing payments  after  the  act  of  bankruptcy.  The  bankrupt  him- 
self does  not  suffer  by  the  compulsion,  and  the  compelUng  crcK 
ditor  has  only  to  refuse  what  he  ought  not  to  have  taken,  flrf 
come  in  for  his  share  in  common  with  the  other  creditors.  The 
question  therefore  must  turn  upon  the  operation  of  the  statute^ 
and  we  are  only  to  see  whether  the  payment  on  which  the  pre- 
sent question  arises  is  there  described.  The  recital  of  the  stfr* 
tute  is  not  immaterial :  it  states  the  frequent  commission  of . 
secret  acts  of  bankruptcy  unknown  to  creditors  and  others  with 
whom  the  bankrupts  have  dealings  in  trade,  and  their  conti- 
nuing afterwards  to  appear  publicly  and  cany  on  their  trade 
and  dealing  by  buying  and  selling,  drawing,  accepting,  andne- 
gociating  bills,  and  paying  and  receiving  money  on  acooont 
thereof  in  the  usual  way  of  trade,  and  in  the  same  i^pm'ntti 
public  manner  as  if  they  were  solvent  persons.  -  It  then  recites 
the  discouragement  to  trade  and  prejudice  to  credit,  from  pe^ 
mitting  payments  to  be  defeated  in  the  cases  and  under  thect^ 
cumstances  above  mentioned,  and  enacts  that  no  person  who  is 
or  shall  be  really  and  bondjtde  a  creditor  of  any  bankrupt  for  or 
in  respect  of  goods  really  and  honajlde  sold  to  such  bankrupt,  or 
for  or  in  respect  of  any  bill  or  bills  of  exchange  really  and  boni 
Jide  drawn,  negoci^ted  or  accepted  by  such  bankrupt  in  the  usual 

and 
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end  ordinary  course  of  trade  and  dealing,  shall  be  liable  to  re-        1801. 

fund  or  repi^  to  the  assignee  or  assignees  of  such  bankrupt 

estate,  any  money  which  before  the  suing  forth  such  commis-  ^^ 

«ion  was  really  and  bona  fide^  and  in  the  usual  and  ordinary  Mokoak. 
course  of  trade  and  dealing  received  by  such  person  of  any 
such  bankrupt  before  such  time  as  the  person  receiving  the 
4uune  shall  know,  understand 'or  have  notice  that  he  is  become 
a  bankrupt,  and  that  he  is  in  insolvent  circumstances.  The 
nature  of  the  debt  in  the  case  before  the  Court  is. not  denied 
to  be  such  as  the  statute  describes,  but  is  the  mode  of  payment 
«uch  as  the  statute  requires  ?  The  debt  has  been  really  paid. 
It  is  stated  (and  so  we  must  take  the  fact  to  be,  though  I  think 
the  circumstances  would  have  warranted  a  contrary  conclusion) 
to  have  been  paid  without  the  Defendant's  knowledge  of  bank- 
xuptcy  or  insolvency ;  but  that  is  not  all  that  the  statute  re- 
•quires.  It  is  further  required,  to  be  the  usual  and  ordinary 
course  of  trade  and  dealing,  and  on  those  words  the  question, 
or  at  least  my  di£ScuIty  arises.  I  have  endeavoured  to  obtain 
4U1  account  of  the  two  authorities  wherein  a  payment  under  an 
arrest  has  been  held  to  be  protected,  and  to  my  great  disap- 
pointment I  find  little  or  no  argument  applied  to  the  very  im- 
portant words  I  have  last  alluded  to,  but  a  good  deal  to  a  cir- 
<nunstance  on  which  the  statute  is  totally  silent,  namely,  a 
compulsive  payment,  which  was  undoubtedly  bad  before  the 
act.  In  the  case  at  Nisi  Prius  the  question  is  considered  as  a 
question  of  notice  of  insolvency,  and  what  is  presumptive  evi- 
dence of  such  notice,  or  of  collusive  payments  and  preferences. 
It  is  said  that  a  knowledge  of  the  debtor's  being  poor  or  in 
failing  circumstances  would  hot  vitiate  the  payment,  and  that 
compulsive  payments  were  meant  by  the  act  to  be  protected. 
Tliey  are  protected  before  the  act  of  bankruptcy,  but  the  Act 
of  Parliament  I  think  has  no  view  whatever  to  compulsive 
payments  either  before  or  subsequent  to  the  act  of  bankruptcy. 
The  argument  of  the  CourtofExchequerf  though  expressinggreat 
doubts  on  the  subject,  disposes  of  the  languageof  theact  on  which 
the  question  arises  in  a  way  that  would  solve  every  difficult  in 
every  case:  it  cuts  the  knot  at  once.  It  b  said  to  be  easy  to  ascer- 
tain what  is  a  debt  contracted  in  the  course  of  trade,  and  there* 
fore  the  decision  in  Vernon  and  Hall  is  approved  of,  but  as  to  pay- 
ments in  the  usual  and  ordinary  course  of  trade  and  dealing,  it  ' 
is  said  to  be  difficult  to  draw  the  line.  Then  an  inaccurate  de- 
finition of  such  payments  supposed  to  have  been  used  in  argu- 
ment 
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rtoi.       ment  by  the  coun^l  is  contiwerted,  aoUd  #e  hear  no  martti 

— r 'th6se  words  or  of  any  constiticftion  df  tiiMI,  *ih^  aire  ia  <efttt 

^*         e>cpung^  from  the  statute,  and  what  IbHowa  amodtitft  <«dy  lo 
HTdtoav.      this,  that  the  circdmstkhce  of  an  aiiiest  ekh  dUljr  be  tMd  fts 
evidence  to  be  left  to  a  jury,  of  notice '6f  ibackfeaey^  'i^  ^ 
if  not  evidence  of  siich  notice  it  is  nothing  tMit^dil^cfloetdget 
fiayment,  a  means  to  quidken  the  paytnent  which  *oaffai  Mt  lo 
defeat  it,  and  that  it  is  sufficient  that  there  is  no  improper  ai^ 
'tive  on  either  side.    As  to  the  difficulty  of  d^ftmtig  What  iie 
'payments  in  (he  usual  flnti  ordmary  cdntse  df  tAde  wd  ioi- 
ing,  yrithout  feeling  much  of  that  difficult  it  may  ht  Affideit 
for  me  to  say,  that  h  b  hot  necessary  hi  dlsctdh^  ooe'tuHtispta 
An  Act  6f  Parliament  to  decide  all  the  cades  that  may  pMUy 
happen,  and  that  if  in  the  case  befdrie  us,  we  cto  aay,  dntt  Ae 
'{iayment  was  not  in  the  usual  ahd  ordinaxy  cbone  of  tiraije  mid 
dealing,  we  have  no  occasion  to  gO'fhtther;  I'htfve  Ho  dSorit^ 
in  saying,  that  I  adtnit  that  diligence  m^pfroearifl^pl^rttM  of 
a  debt  used  in  the  cothmoti  and  ordinar^VrAy^ii^oiiUl  not  tf 
itself  defeat  a  payment ;  I  have  as  litde  difficulty  m  W/kl^ 
that  it  is  no  part  of  the  purview  of  the 'a6t  to  aflbrd  |iaiti€ohr 
litot^tion  to  diligence  or  activity  in  rtscoveitng  debts^;  on  Ik 
contrary  the  Wtchtioh  is  mtoifestly  to  protect  tihIy'tfaiMe  wito 
'at*e  deluded  by  specious  appearances  of  ^blvenQr  iMidcatoR; 
and  though  it  be  true  that  improper  motives  or^khorwledgeof 
ihsolvency  may  vitiate  payments  Otherwise  good,  yet 'purity  of 
motives  alone,  without  the  boncurrence  of  the  odite  (arani- 
stances  required  by  the  statute  will  not  give  validity  to  sndi 
payments  made  after  the  act  of  bankruptcy.     The  InteiftioDdf 
the  act  is  not  generally  to  authorize  creditors  to  retun  irfan 
they  had  received  without  knowledge  of  insoIveniQr:  it  b  to 
place  creditors  of  a  particular  description,  atad  under  pnti- 
ciiTar  circumstances,  m  a  better  ^kuation  than  the  general  ini^ 
of  creditors.    That  being  the  Object  of  the  act,  it  was  neces- 
sary in  order  to  prevent  titigatioh' and  the  extension  of  tbead 
'to  persons  not  intended  to  receive  the' benefit  oP^is  prefer- 
"ence,  to  describe  with  precision  the'conditibn  of  those  who 
'  Were  to  have  the  preference ;  the  iegislatdre  liiiVe  dcme  it 'with 
guarded  attention,  by  tisi^g  a^  definite  an^d  restricffVe  laiilgitt|$e 
as  coiiid  well  be  found  to* Answer  \hat'tititpose.     Tb|«re- 
^  vetit  the  effect  of  any  atifibigtiity  in'  the'lneaning  of  iShewM 
*^  usuaP^  tliey  add  the  word  "  ordinaly.^    *Fhe  paytnent  ifiitet 
nbt  only  be  in  that  cburse  of  trade  and  ^edingwliich  is 
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usu^,  bqt  it.nu^st  be  that  which  is  in  the  ordinary  use.    Tb^        1801. 

D??fi^.|p^  .9^ ' W\^W^g  ;^®  act  to  its  declared  objects  is  dis^  . 

j^^^y  ^t^V  .by  {Lord  Kenyon^  in  the  case  of  JBradly  v.  Clarfc^^  ^^ 

5  JTerpf  flq^.    He  says,  <^  The  Legislfiture  have  chosen  to  us(p      ?^^^ 

l^aijticfil^  words  an^  to  confine  t;he  remedy  to  particular  cases* 

The  §tetu1^  9i4y  extends  to, two  cases  of  which  tiiis  is  neither. 

y^hetW  ,qr  .npt  it  would  have  been  .wise  to  have  extende^ 

j^Jbis  j)ix>YisiQn  to  ^  cases  I  will  not  presume  to  determine, 

^of^h  ,1  .Cannot  refrain  from  qbserving,  (bat  had  that  bee^ 

i^ec^  a^l^the, property  of  a  bankrupt  might  be  copveyed  to 

.one  ci;edit9r  to  ^he  exclusion  of  the  rest    In  determining  on 

J^ia  Act  of  pEWiament  it  is  sufficient  to  say,  that  this  case  ip 

^lOt.jvithip  Uie  words,  nor  as  &r  as  I  can  collect,  the  intentiop 

j9f  t^e  fid;  .tbopgh  bad  it  clearly  and  indisputably  appeared  tip 

j^^e  con^jwjt^n,the.me^  the  act,  I  should  have  been 

j|)}f|ijQ|e^  to  bavf  extended  it  to  thiis  case."    The  case  of  Vet" 

4ffftafnd  J^f[tf(jf  cases  .were  necessary)  appears  to  me  astrong 

ifuitji^ity.that  the  act  ought  not  to, be  extended  in  construc- 

^^f^    |If  .it  be^^aid.that  tb^  case  ^ppUes  only  to  the  nature  qf 

fj^j^e^iffhich  yras  held  to  be  turned  intp  a  loan,  I  answer 

J,^.^^}^ords,of  ,^at  part  9f  die  clause  which  describes  the 

4llf4urjS,of  t|ie  debt  as  to  the  course  of  .trade  are  e^cactly  the 

^figf^e.jKi^  those  which  relate  to  .tb^e  mode  of  payment;  thje 

.deJ^  tji^re  haying  b^n  also  contracted  as  .described  in  the 

/Bi^t,  $he  decision  may  properly  ref^r.to  the  mode  of  payment; 

ibut  whether  it  doe^  or  not  the  case  proves  that  the  act  ceases 

»|P  PP^^^.yy.i^  circumstances  not  referable  to  a  trading  are 

Jj^trp(luQed.    As  a  remedial  act  I  am  ready  to  give  it  eveiy 

_ef^^f^if>n,, l^y  9onstruction,  (hat. remedial  acts  are  entided  to; 

jlt^ut  no  principle  applying  to  the  construction  of  remedial  acts 

^.^iiithorif^;the  extension  of  them  contrary  to  the  intention  of 

i^he.I^^gisl^re.     It  may  also  be  remarked,  that  all  the  other 

.b9f^a;i]pt  jaws  are, remedial;  that  this  particular  act  trenches 

.VP^n^tl^e  great  leading .  principle  of  the  bankrupt  laws,  that 

^4^f  fi^curing  t^e  property  for  equal  distribution,  by  giving  a 

cPT^^r^Pff^i^.^  particular  class  ofqreditors;  and  therefore  is 

^j^.peculiafly  entitled  to  have  its  operation  extended  by 

^ippnstn^ctipn.    It  is  time  to  resort ,  to  the  facts  of  the  case 

jffl^d  s(^,hqw  &u:  they  answer  the  description  contained  in  the 

..^^t    ^ItJS^en:  the  Ji>aqkrupt  hi^  been  publickly  and  openly  car- 

iTs}fig,Qa  Jhis  b.u^mqss  we  nowhere  learn,  we  have  no  act  9f 

.^tf)P#ag  ^a^,,  bm;j4e  Q(^:;eptance  of  the, (mU  as  a  partner  with 

WD^r.  pqrPQi^   After  that  he  is . arrested  for  d^jpt,  goes  to  gaol 

and 
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1801.        and  lies  tlicrc  tiear  four  months.  After  that  act  of  bankrutpcy  it 

is  not  in  evidence  that  he  ever  appeared  publicly  and  carried 

^'^^  on  his  trade  and  dealing  in  the  usual  way  of  trade^  and  in  the 
MoftQAN.  same  open  and  public  manner  as  if  be  was  a  solvent  peraoo, 
all  which  circumstances  are  by  the  preamble  supposed  to  at- 
tach themselves  to  the  situation  of  the  bankrupt,  whose  pay- 
ments were  meant  to  be  ratified  by  this  act ;  on  the  oontrarjr, 
he  was  arrested  by  the  Defendant  within  a  week  after  his  db> 
charge,  having  according  to  his  own  account  gone  off  to 
Portsmouth  in  the  meantime.  Was  the  Defendant  deluded  bj 
any  specious  appearances  of  solvency  at  the  time  of  the  pay- 
ihent?  He  had  sued  out  an  original  against  the  two  partners 
very  soon  after  the  bankrupt  went  to  prison.  The  odier 
partner  was  gone  out  of  the  kingdom.  The  Defendant  codd 
not  be  found  by  the  officer;  an  alias  became  necessary;  be  is 
met  with  accidentally,  not  having  been  found  at  his  own  bous^ 
and  arrested ;  to  deliver  himself  from  that  arrest  he  nudkesthe 
payment.  Can  we  say  this  is  a  payment  made  fay  a  person 
carrying  on  his  business  as  a  solvent  man,  in  an  open  and  poklk 
manner,  or  which  comes  more  directly  to  the  enactment  of  tk 
statute,  Was  this  a  payment  in  the  usual  and  ordinarf  coorae 
of  trade  and  dealing?  Are  sherifTs  bculifis  the  persons  who 
transact  the  affairs  of  merchants  and  traders  in  the  ordinsiy 
course  of  trade  and  dealing  ?  If  this  will  do  where  are  we  to 
stop  ?  This  is  a  case  where  a  payment  has  been  made  under 
an  arrest,  but  wliy  stop  there  ?  Will  not  the  argument  go 
equally  to  protect  payments  after  suing  out  execution  ?  If  in- 
deed the  sheriff  seizes  and  sells  the  effects,  that  may  not  be 
considered  as  a  payment  by  the  -party,  but  I  can  find  no  dif^ 
ference  between  the  present  case,  and  cases  where  the  banknipC 
pays  the  money  to  prevent  the  seizure,  or  to^ redeem  the  goods 
afler  seizure,  or  even  to  redeem  his  person  after  he  is  t^Jf^"" 
upon  the  ca.  sa. ;  and  payments  under  all  these  circumstances 
we  are  desired  to  consider,  as  made  under  appearances  of  per- 
fect scdvency  on  the  part  of  the  bankrupt,  and  in  the  otdinaiy 
course  of  trade.  I  feel  the  weight  of  the  authorities  against  the 
opinion  I  am  delivering,  and  I  am  fully  aware  of  the  proprie^ 
of  adhering  to  former  decisions,  and  the  mischief  of  Itthtty 
departing  from  them,  but  I  am  in  some  degree  relieved  fron 
their  pressure  by  these  considerations,  that  the attainmentof cer- 
tain^ is  the  chief  reason  for  submitting  to  the  andKMity  of  soob 
determinations  as  are  not  perfectly  satisfactory  in  respect  of  tiie 
arguments  on  which  tliey  were  founded^  and  that  in  my  view  of 

the 
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the  case  before  us,  certainty  will  be  better  attained  by  bringing        1801*  ^ 

back  our  attention  to  the  language  and  meaning  of  the  act  of      • 

parliament  which  is  to  be  the  rule  of  our  conduct,  than  by  fol-  „^ 

lowing  the  determinations ;  to  what  uncertainty  they  lead  we  Mowa*. 
have  an  instance  in  the  late  attempt  in  the  Court  of  King's 
Bench  to  bring  payments  to  carriers  for  the  carriage  of  goods 
within  the  protection  of  the  statute,  which  I  can  only  attribute 
to  the  great  latitude  of  construction  used  in  the  former  cases. 
On  these  grounds  I  feel  myself  bound  to  give  my  opinion,  that 
the  payment  in  question  is  not  supported  by  19  Geo.  2.,  and 
that  the  plaintids,  the  assignees,  are  entitled  to  recover. 

Rooks,  J.  In  this  case,  a  bill  drawn  bon&Jide  and  in  the 
ordinary  course  of  trade  has  been  paid  after  an  act  of  bank- 
ruptcy, immediately  upon  the  bankrupt's  being  arrested,  and 
neither  the  creditor  nor  any  one  concerned  for  him  knew  that 
the  bankrupt  had  committed  an  act  of  bankruptcy  or  was  in  in- 
solvent circumstances.  The  question  is,  whether  this  payment 
beii^  immediately  upon  an  arrest  is  a  payment  in  the  ordinary 
course  of  dealing?  or  whether  being  a  payment  by  legal  com- 
pulsion, it  is  not  ont  of  such  ordinary  course  ?  In  deckling  this 
qaestion  I  think  I  ought  to  look  to  the  effect  of  using  l^al  dili- 
gence in  other  cases  respecting  bankruptcy,  and  to  see  in  what 
light  courts  of  law  have  considered  it  The  statute  1  Jac.  1 .  r.  1 5. 
5. 14,  provides  ^'  that  no  debtor  of  a  bankrupt  be  hereby  endan- 
gered for  the  payment  of  his  debt  truly  and  bondjide  to  any 
bankrupt  before  such  time  as  he  shall  understand  or  know  that 
he  is  become  bankrupt."  The  strict  construction  of  this  statute 
-would  be,  that  if  he  did  understand  or  know  it,  his  payment 
should  be  endangered :  but  Courts  of  law  have  held,  that  if  a 
creditor  has  notice  of  a  bankruptcy  and  pays  under  legal  coer- 
cion, he  shallr  be  protected.  See  3 KebUj 2^\.Freeman^  849.  S. C. 
2  Term  Rep.  479.  Here  then  a  payment  by  legal  compulsion  is 
suppcnrted,  even  against  the  obvious  construction  of  the  statute, 
and  hence  I  conclude,  that  in  cases  of  bankruptcy  payments  by 
€M>mpuIsion  of  law  are  favoured  and  protected.  The  words  of  the 
statute  19  Geo.  2\  are  very  different  from  those  of  1  Jac,  1. ;  but 
they  do  not  expressly  avoid  payment  by  legal  coercion,  nor  ex- 
clude them  from  protection :  and  if  excluded,  they  must  be  ex- 
cluded by  implication  only :  and  such  implication  if  applied  to 
the  whole  clause  on  which  this  question  arises  will  go  a  great 
¥ray  indeed  to  invalidate  bon&Jide  payments  to  honest  creditors. 
The  statute  19  Geo.  2.  so  far  as  respects  bills,  requires  that 

they 
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XWA'       -they  be  ,drawD^  jt^gotiated^  or  accepted  teaJ^y  and  bonAJde^  V)A 

^  the  usual  and  ordinary  course  of  trade  i^  jdeaUog*  ^^^^ 

^j^  jpr;^t,80  fiur  changes  ^tbe  ordinary  .c<Hirpe  .Qftndi^  fmd  deaURg  v 
^  affect  the  p^jnuent  offL  bill,  itwiUequally  a£|ect  (he  dcawy^ 
^e  negocii^ting,  cfr  the  accepting  it  T)ie  confeqin^iioe  wiU.ly^ 
^liat  if  a.debtqr  h^viqg  commit^  ft^^ret  ^ct  of  hantsxvffej  ^ 
ifyrrestedj  and  gives  or  accepts  a  ^bilLpfQrable  at  aiutuce  dajj  and 
mutually  p^ys  it,  i^n^  |ben  a(Goamiissioni^ues9:|be  pasigneesnsy 
f^coyer  back  the  jpdoiKy.  Tbis  will  be  a  very  ^ADgeroos  con- 
struction, apd  will  ifender  aUtn^Qsactipns,  under  .lurrcsst  very  pne^ 
carious.  ^t,has  been  suggested  that  paymeiH  .llQ<ter  tu^cst  k 
.DQt  to  be  favoured^  l^ecause  the  ancest  Is  acir^uniatanoe  whidi 
ji»hould  r^i^  a^uspiciofi  of  insolvency.  If  90,  by  ifheiSmpe  i» 
^i^ing,  payfnent  under  a  threat  of  purest  wUl  :be  .^o^y  ^asfi- 
<uops.;  fqr  wt^ether  a  ipan  pays  before  the  biuUff  i^nrq^ts^luBiar 
ij^r^.if  he  pays  lender  the,terrqr  of  a  gaolthe.pfiy?  lUpder.oonip 
jmlsipn ;  and  the  compulsion  in  either  CAse  may  .int)i  pfifi 
.rfM^pp, raise  ft  suspicion  pf  inspbrency.  |f  a  tbrseat  to  anqt 
.does  Qpt  alter  ^e^qature  of  a. payment  apd  take  it  i^t  pf  the 
;pi;dinary  cpur»s  of  de^^g  (fiod.  ithas.  not  been  CQPt^^^  hi  ar- 
^m^tj^t  it,dpes),  Jt  will  be.difficiiltto  i^ign^pny  ^qiipdxva- 
^#pp  r  why  ^n  actual  arrest  should  do  so.  Xbere  mre  stages  ip.tbe 
.proQ^jngS!  between  ^he  tl^r^t.  t^d  ■.  the  acti^al  iM'vest  jwhich  are 
j^  i^ucho^tpf  the  ordinary  course  oC  dealing  ^s  the  arrest  itself; 
.^nd^hat  line  shall  we  draw  ^y  our  discretionary  cpospructioD 
iwhere  the  X,qgislat|Lire  has,  drawp,pone  ?  Sbali  we  enquire,  Is 
^the  writ  purchased  ?  Is  it  deliveredito  tbe  bailiff ?  >Is  the  bpdiiff 
lip;  the  hopse  ?  Ifys  he  seized  the  debtpr  ?  pr,  Is]  he,  only  in  the 
iSqi  ofdping.it  ?  \\fben  is,it  that  the  ordinary  course  ^:^asesanil 
.the extraordinary  begins?  A^  ^i^  wprds  ^^ujsu^^j^  prdiaaij 
.  course  pf  tr^e  ai^d,  deal^pg^'  ^p  ppt :  necessarily,  ^dude  tran^ 
^aotippseither  fey  fP^nace  or^lgr  cpmpplsipp.of  Jlqgal  process,  I 
,#^1.  not  di^ppsed  to  extend  them  to  either  case ;( fbi^y  j^re;  geotfil 
vWprds,  and  th€^  piyr  be  intepfl^d  to  ^^pply  tp  the  c^ise  glva^ 
.prQferwce,;'fpr  a  man  may  be  disppsf4.tppay  a,  d^btreally  ao^ 
.•^M<W<4^e;frpmji;d^ire.tOjfeypwr^a,particj^  ^ed^tor,  and 
•9W  fipout  pf  ^e  ordinary  course  pC  trade^ax^  fia4ii]g  tp  dqso. 
-P^iym^ts  juo4erl^.ppmp^l^ion  hftvin^bftepfrvfluij^ddjq?^ 
cd^r^  hj;  o#r  qo^ts  in  the  poq^M*Wtiwof  1  ifcc.4.^;I  ^J^  ji^ 
jpughtitP  be  as  ^vofirab|y  cp^sid^red.hi  the^coqstrv<4ipii  df.li9 
.  Geo.  2.  lyhich  Is /fa  jpari  .materia.  ,Leffd  cpercipn;  is  a  foiuye 
;, which  ^tbe  law  ft^pws,  and  surely /f  we  ^^^pd^to  the  lateral ogo- 

stnictioD 
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^trucdon  oftbe  statute,  it  b  Beidier  unusual  oor  extraordinary,        1891. 
nor  out  of  the  ordinary  course  of  dealing  for  a  creditor  to  be      ' 
driven  to  arre^  his  debtor,  or  to  use  legal  dSigenoe  in  order  to         '^ 
pFooure  pii3Finent.    The  taking  out  lef^  process  does  not  do-      ^94^0. 
pend  so  much  on  the  real  credit 'of  die  debtor  as  on  thCfpatienoe 
-err  impatience  of  the  creditor.    If  a  jcreditor  is  obliged  'to  call 
tirree  or  four  times  on  adebtor  faofoie  hecan obtain parjnnent, 
it  'may  tiwaken  suspicion.    If  a  >patient  'creditor  does  this  and 
receives  pa3Praent,  he  is  protected.   Shall  -we  say  that  if  ii  Jiavsh 
creditor  calls  once,  and  then  arrests  and  is  paid,  be  shall  re- 
fund?   fihall  we  consider  his  severity  as  aiproof  of  his  debtar''a 
insolvency  ?    The  statute  has  given  one  positive  criterion,  xnz* 
knowledge  of  the  bankruptcy  or  insolvency.;  and  has  also  re- 
quired that  the  transaction  -shall  be  in  the  ordinary  course  of 
trade  and  dealing ;  but  as  it  has  not  defined  fwhat  that  ordinaiy 
-coiiFsemust  be,  the  courts  of  law  must,  as  cases  arise,  declare 
what  is  within  the  ordinary  course  and  what  is  not    I  have  now 

•f^ven  my  reason  why,  upon  general  principiea,  I  think  that 
arrest  or  l^al  diligence  is  not>within  the  restriction  offthe^sta- 

'ttife;  but  if  it  were  a  doubtfiilpoint  how  the  atatute/ilipuld  la^ 

^construed,  I  must  eon8ider.m}rself  asibound'bjrthe  constmction 

-it  has  already 'received  in  two:  Courts  in  l^estminiier^hdU.  The 

'  case  of  Tke  Assignees  of  Jones  v.iLingard  was.  tried  before  Lord 
ZjottgUforoughj  and  afterwards  'was  'heard  in  this  Court  on  a 

'  inotfon  for  a  new  tridl.  There  the  creditor  brought  an  officer 
^ith  the  writ  into  the  ^bc^,  and  then  the  debt  was  ;paid,  and 

*  the  paynient  was  hdd  to' be  good.  'The  trnxofJIolmes  v.^ff^a^ 

'nington  was*  decided  on  solemn  argument  in  the  Court  of  JELr- 
chequtr.    Thes^  oases  have  been,  cited .  in  ; the^  Ckxnrt  of  Ki^^s 

^Benehy  in  the  case  of  Bradley  v.  Ciarke^  Paseh.nB3.6  Term 
Rep.  SOO.  and  no  doubt  was  hinted  in  that  court  :aa  to  the-pro- 

'  priety  of  the  decisions ;  yet  Lord  Kenyon  particularly  notes  bow 
right  it  is  to  adhere  to  the  wortls  of  the  statnte.  We  are  alao 
informed,  that  the  l^ite  Mr.  Justice  AiUb-  ruled  the  same  point 
cm  the  Northern  Circuit,  and  that  no  application  was»C9ade£ir 

'  a  new  trial.    For  these  reasons  I  think  the  verdict  should  heen- 

tered  for  (the  Defendant 

Heath,  J.   l%e  question  is,  Jwhetfaer  a  pqnaent  to  a-  tnades- 

-man  whohas  committed  a  secret  act  of  bankruptcy,  toaovedilor 
who  has  arrested  him,  and  who  has  no  knowledge  of  theact  of 

'  bankruptcy  or  of  ^  the  insolvency  of  his  ddbtor,  be  good>  witUn 

'  the  statute  of  19  Geo.  2.  ? 

Before 
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'1801.  Before  that  statute,  it  was  the  policy  of  the  bankrupt  laws  in 

' all  cases  to  deprive  the  bankrupt,  by  relation  to  his  actof  baak- 

*    ^^  ruptcy,  of  the  power  of  disposing  of  his  efiects.     In  order  to 

MoftOAK.       avoid  the  inconveniences  arising  from  too  rigid  an  observance  of 
tiiis  principle,  the  act  in  question  was  made.  It  has  always  been 
considered  as  a  remedial  statute,  and  as  such  is  entitled  to  a 
liberal  construction.     In  order  to  give  validity  to  the  payment 
of  a  bill  of  exchange,  it  must  be  drawn  and  the  money  receiTcd 
in  the  ordinary  course  of  trade.     In  my  apprehension  this  ixD 
had  both  requisites.   Of  the  consideration  of  the  bill  there  is  oo 
question.     The  bill  was  due  before  it  was  paid,  and  it  was  not 
officiously  paid  by  the  bankrupt.     The  objection  is,  that  the 
pa3rment  was  made  under  the  terror  of  an  arrest!  If  the  bill  had 
been  paid  before  it  became  due,  or  if  the  bankrupt  had  solidied 
the  Defendant  to  receive  the  money,  those  circumstances  woold 
have  vitiated  the  transaction,  and  would  have  brought  the  case 
within  the  statute.     It  is  objected  that  the  payment  is  under  an 
arrest     If  this  were  to  be  the  ground  of  the  decision  it  would 
introduce  great  uncertainty.   For  if  an  arrest  will  vitiate  a  paj- 
fnent,  wliy  not  a  menace  ?  and  if  a  menace,  why  not  a  promise 
of  some  collateral  advantage  ?    There  are  two  principles  on 
which  I  shall  found  my  judgment     The  first  is,  the  geoeral 
policy  of  the  law,  that  the  using  of  legal  diligence  is  alwap  fa- 
voured and  shall  never  turn  to  the  disadvantage  of  the  creditor. 
The  maxim  vigilarUibus  et  rum  dormientibus  succurunl Jura  is  aoi 
of  those  that  we  learn  on  our  earliest  attendance  in  Westminster 
Hall.     The  second  principle  is,  that  this  statute *shall  receives 
construction  agreeable  to  the  general  policy  of  the  bankropt 
laws,  namely,  that  it  shall  not  be  in  the  power  of  the  bankrupt  lo 
dispose  of  his  effects  after  his  bankruptcy  in  such  a  way  as  togiie 
a  preference  to  a  favourite  creditor.  Now  if  payment  under  an 
arrest,  though  otherwise  in  a  due  course  of  trade,  were  to  be  beki 
bad,  the  consequence  might  be,  tliat  if  in  the  same  day,  or  at  the 
same  instant,  two  creditors  should  apply  for  payment  of  their  re- 
spective demands,  the  bankrupt  might  make  agood  voluntary  pay- 
ment to  one  creditor,  and  refusepayment  to  the  other  till  there  had 
been  some  menace  or  actual  arrest  made  to  vitiate  the  payment  I 
can  see  no  inconvenience  from  thi^  construction.  If  it  be  said,  that 
the  creditors  under  an  arrest  might  sweep  away  all  the  effects  of 
the  bankrupt;  so  may  the  &voured  creditor  under  a  voluntarj 
payment :  and  the  latter  mischief  is  the  most  to  be  apprehoided. 
Therefore  I  am  of  opinion,  as  well  upon  the  general  policy  of 

the 
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the  law  that  favours  the  legal  diligence  of  creditors^  as  on  the 
particular  policy  of  the  bankrupt  laws,  that  this  is  a  good  pay- 
ment and  protected  by  the  statute  of  19  Geo.  2.  If  the  case  were 
doabtiiil,  the  decisions  ought  to  put  an  end  to  the  controversy. 
I  allude  to  the  cases  of  Calvert  and  Lingard  in  this  court,  and 
of  Holmes  v.  Wennington.  I  cannot  pass  over  in  silence  the 
opinion  and  decision  of  the  late  Mr.  Justice  BuUer^  whbse  jud^ 
ment  will  always  have  the  greatest  weight  with  me.  The.qu^s- 
tion  is  whether  this  be  a  doubtful  case  ?  A  case  may  not  be  thje 
less  doubtful  because  I  entertain  no  doubt  on  the  subject ;  but 
that  is  doubtful  concerning  which  learned  men  differ.  For  these 
reasons  I  am  of  opinion,  that  the  Plaintiff  is  not  entitled  to  re- 
cover, and  that  a  verdict  should  be  entered  for  the  Defendant. 

Verdict  to  be  entered  forthe  Defendant, 


41S 
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(IN  THE  EXCHEQUER  CHAMBER.) 

Hill  Gent,  one,  &c.  r.  Halford  and  Another ;  in      Jpru^td^ 

Error. 


"Ej^RROR  from  a  judgment  of  the  Court  ofKitig's  Bench  in  an   a  note  promlf- 

action  by  the  payee  against  the  maker  of  a  promissory  note. 
The  first  count  of  the  declaration  stated  that,  <<  the  Raintiff  in 
error  made  and  signed  his  certain  note  in  writing,  commonly 
called  a  promissory  note  bearing  date  &c.  and  thereby  promised 
to  pay  to  the  Defendants  in  error  by  the  names  and  description 
of.  Sec  the  sum  of  190/.  on  the  sale  and  produce,  immediately 
when  sold,  of  the  White  Hart^  St.  Alban\  Herts,  and  the 
goods,  &c  (meaning  a  certain  messuage  or  dwelling-house 
called  the  White  Hart,  situate  at  St.  Alban\  in  the  county  of 
Herts,  and  certain  goods  being  therein)  value  received,  and 
then  and  there  delivered  the  said  note  to  the  Defendants  in 
error;"  after  alleging  the  liability  of  the  Plaintiff  in  error  to 
pay,  and  his  promise  as  usual,  the  declaration  averred,  **  that 
afterwards  and  before  the  exhibition  of  the  bill  of  them  the 
Defendants  in  error,  to  wit,  on,  &c.  at,  &c.  the  said  messuage 
or  dwelling-house  called  the  White  Hart,  and  the  goods  in  the 
said  note  specified  were  sold,  whereby  the  said  sum  of  money 


ing  to  pty  **  on 
the  stk  or  pro- 
duce, immedi- 
ttely  when  told, 
of  the  fFhUe 
Hart,  St.  JU 
ban*tfHertt,9nd 
the  goods,  &c. 
Ttlue  receire^" 
cannot  be  deckr- 
ed  upon  m  t 
promiuoiy  note 
within  tlie    ^ 
statute^  though 
it  be  ETerred, 
that  before  the 
actions  com- 
menced the 
IFkiU  Hart  and 
the  goods  were 
sold  (a). 


(a)  Fide  Blandcenhagen  v.  Blunddl,  fiJS.i  A,  U7, 
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1801.       itithesaid  notespecified  became  and  was  forthwiUi  and  ii 

ately  due  and  payable  according  to  the  fi>fm  aad  effect  of  tbe 
said  note,  whereof  the  Plaintiff  in  error  then  aud  theie  had 
notice."  There  were  odier  special  ooonta^  aod  alao  the  osia- 
mon  money  counts  and  oondosioii.  On  this  dedaration  judg- 
ment having  gone  by  defiuih,  a  writ  of  inquiry  was  e»earte4 
and  the  Defendants  in  error  recovered  general  damages^ 

The  causes  now  assigned  for  error  were,  <<  that  by  the  record 
aforesaid  it  qipears,  that  damages  have  been  aaaeased  br  sad 
adjudged  to  the  Defendants  in  error,  upon  the  whole  of  their 
said  deekration  generally;  whereas  it  tsppaats  in  and  fay  the 
record  aforesaid,  that  the  first  count  of  the  said  dedaratioa  wv 
and  is  insuflScient  in  law,  «id  that  no  damagea  oonld  or  ombt 
by  law  to  have  been  assessed  or  adjudged  to  tbe  said  Defend- 
ants in  error  in  respect  thereof,^  or  of  the  supposed  promiie 
and  undertaking  therein  mentioned.'^ 

*  Lowes  for  the  Plaintiff  in  error  contended,  that  the  note  oo 
which  the  first  count  of  tbe  declaration  was  found  could  not  be 
sustained  as  a  promissory  note,  inasmuch  as  the  paymept  there- 
of was  made  to  depend  upon  a  contingency  which  might  nercr 
hi^pen,  viz.  the  sale  of  the  White  Hart  Jnuj  the  tide  tpwliidi 
might  be  so  bad,  that  no  purchaser  w6uld  be  found.  He  cited 
Dawkes  v.  Lard  Delarainey  2  BL  782.  S  WUs.  207.  &  C  sad 
Carlos  V.  Fancourt^  5  Term  Rqu  482. 

Wigky  contrd.  In  those  cases  in  which  it  has  been  dlscofind 
whether  a  note  payable  upon  a  contingency  were  a  promissoij 
note  within  the  statute,  the  question  has  principally  tamed  upoa 
the  point  whether  the  note  in  question  were  negotiable  ot  not; 
the  necessi^  of  which  may  perhaps  be  doubtftd.  'With  respect 
to  Carlos  v.  Fancourt  it  appears,  that  in  that  case  there  wst 
Other  objections  to  the  Flainliff's  recovery ;  for  thoo^  the  nofte 
was  made  payable  ^<  out  of  the  Defendants  money  whidi  should 
arise  from  his  reversion  of  4M.  when  sold/'  it  was  not,  as  in  (hii 
case,  averred  that  the  reversion  had  been  sold;  and  that  cir- 
cumstance was  observed  upon  by  Mr.  Justice  Grose  in  Us 
judgment.  If  ever  there  was  a  note  depending  upon  a  con- 
tingency, it  was  that  whicb  in  the  case  of  Andntms  v.  FranUini 
1  Str.  24.  was  held  to  be  a  good  note.  There  the  contingeagr 
was,  after  a  certain  ship  should  be  paid  off;  now  if  it  were  s 
private  ship  no  wages  could  have  been  earned  unless  die 
ship  arrived ;  and  if  it  were  a  public  ship  the  wages  might  hsve 
been  lost  by  desertion.    In  Evans  v.  Underwoodj  1  f^ls.  262. 

anoce 
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a  note  payable  upon  the  like  contingency  to  the  former  was  held        iStUt 
oood:  and  in  Julian  v.  Shobrook^  2  JVils.  9.  the  Defendant 
having  accepted  a  biH  payable  when  in^  ctob  fo^  me  cargo  of  ^^ 

the  ship  Thetis  was  held  liable  on  the  bill  notwithstanding  a  lUuoan. 
inotioh  in  arrest  of  judgm^i!it  on  the  ground  of  itd  beitig  a 
ccmdhiohd  acceptance.  Now  If  there  be  anjr  shhSiirHy  be- 
iweeh  the  situation  of  parties  to  bills  of  exchange  and  (>roriii^ 
sorjr  not^  it  is  between  the  situation  of  the  acceptor  of  d  bill 
of  exchange  and  the  mcLker  of  a  promissory  note.  With  t^ 
spect  to  Dofokes  v.  Lord  Deloraine^  that  was  the  ca^  of  a  bill 
Off  exchange  payable  out  of  a  particular  fond,  t^^heread  the  note 
hi  the  present  case  is  not  payable  out  of  a  particuliir  fond,  biit 
only  at  a  particular  time,  which  time  is  all(^ed  in  the  dedartt- 
iion  to  have  arrived.  Supposing  however,  that  this  note  ik 
not  negotiable,  yet  it  seems  from  the  word^  of  5  ^  4  Ann.  t. 
9L  5. 1.,  that  an  actron  may  be  maintained  upon  it,  for  the  for- 
mer part  of  the  section  enacts,  that  where  promissory  irotes 
ftre  m£(de  payable  to  any  person  or  persons,  his  or  theii"  ordef, 
or  unto  bearer,  the  sums  mentioned  in  such  notes  shall  hh 
payable  to  such  person  Or  persons,  without  toy  ^ference  tb 
their  ne^tiability;  but  the  ensuing  part  of  the  6&raB  section 
otaly  di^es  them  assignable  or  indontoble  over  wlietl  HitisMi  t6 
ktiy  person  or  persons,  hi^,  her,  or  their  order.  If  ttier^M 
negotiability  be  of  the  essence  of  a  note,  and  the  words  of  iSit 
rtlittlte  Ere  to  be  construed  strictly,  no  man  ean  dedate  iilxin 
k  ilote  Winch  is  not  made  payable  to  ohlet.  But  it  haa  beeii 
tteddtsA  hi  Burchett  y.  Slocoek,  2  Zd  Rat/m.  1545.  that  h  ptd^ 
toiteSry  hote  payable  to  A.  B.,  wiAout  adding  ehfaer  order  dt 
bisfittr,  is  la  good  note  widiin  the  statute,  and  that  tase  hMk 
since  been  recognized  in  Smitk  v.  EendaUy  6  Term  Sep.  149. 
'ta  thb  case  the  note  in  question  was  drawn  for  value  re- 
ceived on  a  promise  to  pay  when  the  premises  at  St*  Alban*$ 
should  be  sold,  and  there  is  an  avemment  in  the  dedaration 
that  the  premises  have  been  sold* 

The  Court  {absente  Lord  Eldon,  Ch.  J.)  were  clearly  of 
opinioD,  that  the  note  in  qoeatioo  oould  dot  be  dedared  Hlpon 
«8  a  promissory  note  within  the  statute. 

Judgment  reveised* 


Sawitlb 
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J%^b*  Salkeld  Gent,  one,  &c.  v.  Lands* 

hLllr  ^TO^"*  rnHE  Defendant  in  this  case  having  been  arrested  by  process 
upon  process  in  out  of  the  Kifi^s  Benchj  gave  a  warrant  of  attorney  to  cod- 

wranfo^JL  ^^^  judgment ;  on  that  judgment  the  present  action  was  com- 
torney  to  confess  menced,  and  the  Defendant  holden  to  bail*  A  rule  Nisi  htr- 
^JJ^^^JJJ^^jJ"^  ing  been  obtained  for  discharging  him  on  entering  a  commeo 
holden  to  bail  in  appearance, 

umS^i^-^  AfcrsAfl/^  Serjt.,  shewed  cause  and  contended^  that,  the  De- 
ment, the  Court  fendant  was  well  holden  to  bail,  inasmuch  as  no  bail  had  ever 
him  upl^Ycom-  "^^^  given  on  the  former  arrest,  and  therefore  the  rule  that 
mon  appearance,  bail  could  not  be  taken  in  infinitum  did  not  apply  here.    He 

cited  Kendall  v.  Careys  2  BL  768.  where  a  Defendant  havbg 
given  bail  in  error  upon  a  judgment  in  the  Kin^s  Benchy  and 
afterwards  holden  to  bail  in  this  court  in  an  action  of  debt  upon 
the  same  judgment,  this  Court  refused  to  discharge  bim, 
Gouldy  J.,  saying,  '^  the  reason  of  this  practice  is  because  there 
has  never  been  bail  given  in  this  court." 
.  Cockellf  Serjt.  contra,  insisted,  that  this  was  within  the  mk 
that  no  man  should  be  twice  holden  to  bail  for  the  same  cause 

• 

of  action,  and  that  the  custody  was  the  same  as  in  the  former 
arrest. 

.  The  Court  (consisting  of  Heath,  Rooke,  and  Chambu, 
Js.,)  were  of  opinion,  that  the  giving  a  warrant  of  attorney  to 
confess  judgment  was  tantamount  to  giving  bail  in  the  first 
action,  and  that  the  Defendant  in  this  case,  if  held  to  bail 
again,  would  suffer  precisely  the  same  vexation  as  in  the  coib- 
mon  cases  to  which  the  rule  was  allowed  to  extend. 

Rule  absolute. 


^^^'  Robinson  v.  Dunmore. 

If^.  tend  goods  ASSUMPSIT.    The  dech&ration  stated,  that  in  coosider- 

^wiiiwuran^  ation  that    the   Plaintiff,    at  the  special   instance  and 

they  EhaU  go  request  of  the  Defendant,  would  deliver  to  the    Defendant 

for*any  damage*  divers  goods   and  chattels    (specifying    them)    to   be  takca 

sustained  by  the  care  of,  and  safely  and  securely  carried   and    conveyed  by 

Ending' Jr^send  the  Defendant  in  and  by  a  certain  cart  of  Defendant  bom 

one  of  his  oi«m  A.  to  B.  and  there,  to  wit,  at  A,  to  be  safely  and  secordy 

cart  to  look  after  delivered  to  one  «7.  S.  for  certain  hire  and  reward  to  tbe 

^•^  Defimdant 
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Defendant  in  tliat  behalf,  the  Defendant  undertook  and  pro-        1801. 

mised  to  take  x»re  of  the  said  goods  and  chattels,  and  safely      • ^ 

and  securely  to  carry  and  convey  the  same  in  and  by  his  said  ""*^* 

cart  from  A.  to  B,  and  there,  to  wit  at  B.  safely  and  securely  DunMom*, 
to  deliver  the  same  to  the  said  J.  S. ;  that  the  Plaintiff  did  af- 
terwards deliver  tlie  said  goods  and  chattels  to  the  Defendant, 
to  be  carried,  conveyed,  and  delivered  as  aforesaid.  And  that 
although  the  Defendant  had  and  received  the  said  goods  and 
chattels  tor  the  purpose  aforesaid,  yet  he  did  not  take  care  of 
the  said  goods  and  chattels,  or  safely  and  secinrely  carry  or 
convey  the  same  in  and  by  his  said  ci^rt  or  otherwise  from  A.  to 
13^  nor  there,  to  wit,  at  B^  safely  and  securely  deliver  the 
same  to  the  said  J.  S.,  but  on  the  contrary  so  carelessly  con- 
ducted himself  in  and  about  the  carriage  and  conveyance  of  the 
aaid  goods  and  chattels,  that  a  great  part  of  them,  to  wit,  &c. 
through  his  negligence  were  wetted  and  damaged. 

The  Defendant  pleaded  Nan  assumpsiL 

The  cause  coming  on  to  be  tried  before  Lord  Eldon,  Ch.  J., 
at  the  Westminster  Sittings  after  last  Hilajy  Terniy  it  appeared 
in  evidence,  that  die  Plaintiff,  who  was  an  upholsterer,  having 
occasion  to  send  some  furniture  into  the  country,  agreed  with 
ooe  Grcves  a  carman,  to  take  the  same  for  ten  guineas^  exdu** 
sive  of  tolls;  that  Groves  thinking  the  distance  too  great, 
ofiered  the  Defendant,  who  also  kept  a  cart  and  horse,  the 
refusal  c^  the  job,  who  agreed  to  undeitake  it,  And  gave  Groves 
kalf^guinea  by  way  of  gratuity ;  that  the  Plaintiff  having 
acceded  to  the  Defendant's  offer  to  go  instead  of  Groves^  the 
Defendant  brought  his  cart  to  the  PlaintifPs  house,  where  the 
goods  were  loaded  in  the  presence  of  the  Plaintiff  himself  and 
with  the  assistance  of  two  of  the  Plaintiff's  servants;  that  the 
Plaintiff  having  observed  that  the  tarpaulin  which  the  Defen- 
dant had  brought  for  the  purpose  of  covering  the  cart  was  too 
small,  the  Defendant  sakl,  **  I  have  plenty  of  sacks,  and  I  will 
warrant  the  goods  shall  go  safe."  On  account  of  the  Defen- 
dant being  a  stranger  to  the  Plaintiff,  the  latter  sent  one  of  his 
own  porters  with  the  cait  who  would  otherwise  have  gone  by 
the  stage;  that  this  porter  in  the  course  of  the  journey  paid  a 
person  for  watching  the  goods  one  night ;  and  that  the  goods  in 
the  course  of  the  journey  were  damaged  by  rain.  A  verdict' 
was  found  for  the  Plaintiff  under  His  Lordship's  direction, 
with  liber^  for  the  Defendant  to  move  that  the  verdict  might 
be  set  aside  and  a  nonsuit  entered. 

VOL.  II.  E  E  Accord- 
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liBOl.         -    Accordingly  Williams^  Serjt,  having  obtained  a  rule  Nisi 

for  that  purpose,  was  this  day  called  upon  by  the  Court  to 

Robinson       support  the  rule.     It  does  not  appear  from  the  evidence  that 
DuNMORK      the  Defendant  ever  had  such  possession  of  the  Plaintiff's  goods 
as  to  render  him  liable  in  the  character  of  a  common  carrier. 
On  the  contrary  it  is  clear  from  the  Plaintiff  having  sent  his 
porter  to  accompany  the  cart,  that  he  never  intended  to  relin- 
quish his  control  over  the  goods ;  and  the  circumstances  of  the 
loading  having  been  made  at  his  house  and  under  his  inspec- 
tion, and  of  the  porter  having  paid  for  watching  them  during 
the  journey,  sti'ongly  corroborate  that  idea.    In  this  case  there 
was  no  bailment:  the  Defendant  could  neither  have  main- 
tained trespass  or  trover.     It  was  a  mere  contract  between  the 
Plaintiff  and  Defendant,  that  the  former  should  hire  and  the 
latter  should  let  a  cart  and  horse  for  the  conveyance  cS  the 
Plaintiff's  goods.     The  case  strongly  resembles  that  of  Jlie 
East  India  Company  v.  PuUeriy  1  Sir.  690.  where  the  Com- 
pany having  brought  an  action  against  a  lighterman,  it  ap- 
peared, that  as  soon  as  the  goods  were  put  into  the  lighter,  an 
officer  of  the  company  went  on  board,  and  put  the  company's 
locks  on  the  hatches :  and  Lord  Raymond^  Ch.  J.,  held  that 
the  goods  were  not  to  be  considered  as  ever  having  been  b 
the  possession  of  the  lighterman,  but  in  the  possession  of  tbe 
Company's  servant  who  had  hired  the  lighter  to  use  himseir. 
There  are  many  cases  in  which  persons  having  a  much  greater 
control  over  goods  than  the  Defendant  had,  are  yet  not  consi- 
dered as  having  the  possession :  such  are  the  cases  of  a  butler 
who  hath  the  charge  of  his  mastei*'s  plate,  and  the  shepherd 
who  hath  the  charge  of  his  master's  sheep,  1  H.  P.  C.  506.  c 
43.     It  is  true  that  in  the  present  case  the  Defendant  made 
use  of  the  expression,  that  he  would  warrant  that  the  goods 
should  go  safe.     But  under  all  the  circumstances,  it  may  be 
argued,  that  it  was  not  his  intention  by  that  expression  to  do 
any  thing  more  than  enforce  his  own  opinion.     Admitting} 
however,  that  the  Jury  have  decided  that  point  against  the 
Defendant,  yet  no  advantage  can  be  taken  of  the  warranty  in 
the  present  action,  since  the  averment  that  the  goods  were  de* 
livered  to  the  Defendant  has  not  been  substantially  proved* 
Heath,  J.  (stopping  Vaughath  Serjt,  for  the  Plaintiff}— 
'   The  Defendant  in  this  case  is  not  charged  as  a  common  car- 
rier :  he  is  charged  on  a  special  undertaking ;  and  the  Jorjr 
have  found  on  good  grounds  that  the  undertaking  stated  in  the 
declaration  was  made  by  the  Defendant    They  have  deckled 

upon 
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by  the  Defendant  amounted  to  a  warranty ;  and  we  cannot       

say  that  they  have  done  wrong.     It  is  quite  immaterial  to  this       I^obinson 
case  whether  the  Defendant  had  a  special  property,  or  any      Dummoes. 
property  whatever  in  die  goods ;  or  whether  he  could  have 
maintained  an  action  of  trespass  or  trover.     He  must  have  had 
possession  of  them  for  the  purpose  of  carrying  his  contract  in- 
to efiecti  which  he  could  not  have  done  without  such  possession. 

RooKE,  J.  This  is  not  the  case  of  a  common  carrier,  for  the 
Defendant  has  specially  undertaken  to  carry  the  goods  safely. 

Chambre,  J.  This  is  a  very  clear  case.  The  Defendant  is 
not  a  common  carrier  by  trade,  but  has  put  himself  into  the 
situation  of  a  common  carrier  by  his  particular  warranty.  As 
to  possession,  that  seems  clearly  proved  by  the  circumstances 
of  the  case;  the  Defendant  attends  with  his  horse  and  cart  at 
the  Plaintiff's  house,  where  the  goods  are  delivered  to  him  and 
put  into  the  cart  by  the  Plaintiff's  servants.  This  is  a  com- 
plete possession.  How  is  this  affected  by  the  presence  of  the 
Plaintiff's  servant  ?  It  has  been  determined,  that  if  a  man 
travel  in  a  stage  coach  and  take  his  portmanteau  with  him, 
though  he  has  his  eye  upon  the  portmanteau  yet  the  carrier  is 
not  absolved  from  his  responsibility,  but  will  be  liable  if  the 
portmanteau  be  lost  {a).  In  this  case  the  Plaintiff  for  greater 
caution  sends  his  servant  with  the  goods,  who  pays  for  watch- 
ing them  because  he  apprehends  danger  of  their  being  stolen. 
So  the  man  who  travels  in  a  stage  has  some  care  of  his  own 
property  since  it  is  more  for  his  interest  that  the  property 
should  not  be  lost  than  that  he  should  have  an  action  against 
the  carrier.  This  case  bears  no  resemblance  to  that  cited 
from  Strange^  for  there  the  decision  proceeded  on  the  usage  of 
the  Etist  India  Company,  who  never  intrust  the  lightermen 
with  their  goods,  but  give  the  whole  charge  of  the  property  to 
one  of  their  own  officers  who  is  called  a  guardian.  The  evi- 
dence of  the  warranty  is  perfectly  clear,  for  on  the  Plaintiff's 
making  some  objection  to  the  smallness  of  the  tarpaulin,  the 
Defendant,  iii  order  to  remove  that  difficulty,  informed  him 
that  he  had  plenty  of  sacks  to  cover  the  goods,  and  undertook 
that  they  should  be  carried  safe.  It  appears  to  me,  that  the 
verdict  is  perfectly  right,  and  that  the  Jury  could  not  have 
done  otherwise  than  they  have  done. 

Postea  to  the  Plaintiff. 

(a)  So  *<  it  is  no  excuse  for  an  innkeeper  open ;  but  he  ought  to  keep  the  goods  and 

to  say  that  be  delivered  the  key  of  the  chattels  of  his  guests  in  safety ;  and  there* 

chamber  door  to  the  guest  in  which  he  is  with  agree  £2  if.  6.  21.  W  H.  4.  46.  42 

lodged,  and  that  he  left  the  chamber  door  E(L  3.  11.**  Ca/yt's  case,  8  Co,  S8. 

EE  2  Bolt 
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x'aybih.  Bolt  v.  Miller. 

h  ".Uo^aVhi  TpiI^S  ^^s  a  rule  calling  on  the  Plaintiff  to  sliew  cause  why 
wWhatemierin  the  Defendant  shouUl  not  be  discharged  out  of  custody, 

Bank-iiours  is  q„  ^^j^^  ffTound  of  the  affidavit  of  debt  having  been  sworn  by  a 
riaintinii  clerk  cleik  of  the  Plaintiff's,  and  of  his  having  taken  upon  himself 
nionc  then  resi-  ^^  nejjative  ativ  tender  in  Bank-notes,  as  well  as  to  swear  to 

(lent  in  lAindon,  ^  •' 

ii  inKufficicnt  if     the  debt. 

alw^'iJ^S^in  '"  shewing  cause  against  this  role,  Best,  Serjt,  produced 
/.«Mrf6«;  though  affidavits  of  the  Plaintiff  and  of  his  clerk,  to  shew  thai  tliedebt 
!l*M.ifi!*binTirnt-  ^^  question  arose  upon  a  bill  transaction,  which  had  been  com- 
iiciion,  of  which  pletcly  conductcd  by  the  clerk,  and  that  the  Plaintiff  himaei^ 
the8^ic'nia,«ge-  ^*^ough  Hving  in  LondoTiy  knew  nothing  of  the  business..  He 
imnt.  If  an  nf-  nlso  referred  to  Chatteirly  v.  Finck,  ante,  p.  390.  and  also  to  the 
S!i  made  b^°  ^'^y''^'  of  London  v.  Bias,  1  East,  237.  (6),  where  an-  afBdsTi^ 
a  person  }trinid  of  debt  made  by  "  Janies  Bifficld  clerk  to  J?.  C,  Esq.  chambciw 
•fcMU  to  nlEt;  'a'*"  of  the  city  of  London)'  negativing  die  tender  in  Baofc- 
yumr,  whether    notes  was  held  sufficient. 

pvbg'him  to  But  The  Court  (consisting  of  Heath,  Rooke,  and  Cham- 
be  competent,  BRE,  Js.)  Were  of  opiuiou,  that  though  the  debt  might  be  better 
affidavit  f^"  sworn  to  by  the  clerk  than  the  Plaintiff,  still  they  should  both 
cause  against  a  have  joined  in  negativing  the  tender  in  Bank-notes  as  they  were 
ciiai-gtng  the  ^^S\  in  Londofu  They  also  seemed  to  doubt  whether  admitting 
Drfciuiant  on  a  affidavits  explanatory  of  the  reasons  why  the  clerk  made  tl»e 
aiici'  ra).  *'^'^'  affidavit  of  debt,  was  not  trenching  on  the  rule  laid  down  that 

no  supplemental  affidavit  ought  to  be  received  to  cure  defects 

in  affidavits  under  the  Bank  Act. 

Rule  absolute  (r). 

(a)  And  see  Imwsoti  v.  M'Donnld^  jyost.  590. 

(b)  See  also  Knight  \,  Ketfie^  I  Eoilt  415. 

(c)  See  Smilh  v.  Tysoih  aiUe,  p.  389.  and  Stacei/  v.  Federici,  anie^  S90. 


^fat,  ith.  Powell  v.  Fullerton  and  Powell. 

maytVrbattd  T)EBT  for  5000/.  The  declaration  consisted  of  five  counts; 
in  jMiri  and  stand  -"^  the  Ist  and  2d  wcre  upon  bond ;  tlie  3d  for  money  borrow- 
SI^ndcT.*^''fT  ^^^'  ^^^  ^^'*  ^°  ^"  account  stated,  and  the  5th  for  interest. 

pl<»  in  alwttMnent  conlain  niaiter  which  goes  in  jiart  abatement  of  the  writ  only,  but  conclude  with 
a  prayor  that  the  whole  writ  may  be  abated,  the  Court  may  aliatc  so  much  of  the  writ  as  the  na****^ 
plcailcd  apphVs  to  [a), 

(a)  ViU§  Haid'ins  y,  Ramibotiam,  in  Brror,  6  Tauni,  179. 

Tlic 
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-The  Defendant  JFm/^'/o;^  pleaded  to  the  1st  and  2d  counts        ^801, 
of  the  declaration  Non  est/actum^  and  put  himself  upon  the       'j^~        ' 
country,  and  then  proceeded  thus,  "  and  as  to  the  writ  of  the  v. 

Plaintiflf'and  the  declaration  founded  thereon  as  to  tlie  3d,  4th,  J^J  Pow^L 
and  5th  counts,  the  Defendant  prays  judgment  of  the  said  writ 
and  the  said  declaration  as  to  tlie  said  Sd,  4th,  and  hist  counts, 
and  that  the  said  writ  and  declaration  as  to  those  counts  may  be 
quashed,  because  he  saith  that  the  said  several  supposed  debts  or 
sums  of  money  in  said  3d,  4th,  and  last  counts  respectively  men- 
tioned if  any  such  debts  or  sums  of  money  were  accrued  or  were 
due  and  owing  unto  the  PlaintiiT,  .wi^re  and  each  and  every  of 
them  were  and  was  due  and  owing  from  the  Defendants  jointly 
and  togetlier  with  one  Robert  Dyde  unto  the  Plaintiff  and  not 
from  the  Defendants  only,  and  which  said  Robert  Dyde  is  still 
living,  to  wit  at  Westminster  dSoves^Xil  in  the  said  county,  and  this 
the  Defendant  FuUerton  is  ready  to  verity,  wherefore  inasmuch 
as  said  Robert  Dude  is  not  named  in  the  said  writ  and  declara- 
tion  the  1  )efendant  Fidlerton  prays  judgment  of  the  said  writ  and 
the  spid  declaration  as  to  the  3d,  4th,  and  last  counts  thereof^ 
and  that  the  said  writ  and  said  declaration  thereon  founded  as 
to  the  said  last-mentioned  counts  may  be  quashed." 

To  this  plea,  to  the  three  last  counts,  the  Plaintiff  demurred 
^*  because  she  saith  that  the  said  plea  of  the  Defendant  Fullertofi 
and  the  matters  therein  contained,  in  manner  and  form  as  the 
same  are  above  pleaded  and  set  forth,  are  insufHcient  in  law  to 
quash  the  said  writ  and  ^e  said  declaration  thereon  founded  as 
to  said  last-mentioned  counts,  or  to  excuse  the  Defendant  2^/ei^ 
ion  from  answering  tlie  Plaintiff  in  respect  of  those  counts,  nor 
is  the  Plaintiff  under  any  necessity  nor  in  any  wise  bound  by 
the  law  of  the  land  to  answer  the  said  pica.     And  this,''  &c. 

ITie  Defendants  joined  in  demuiTer. 

Best^  Serjt.,  in  support  of  the  denmrrer.  The  writ  in  debt 
being  a  general  writ  cannot  be  alnited  in  part;  now  the  plea  in 
abatement  pleaded  by  Ftdlerton  goes  only  to  thetliree  last  counts 
of  the  declaration,  and  at  any  rate  is  bad,  because  it  prays  judg- 
ment of  the  whole  writ  Where  by  the  writ  two  distinct  things 
are  demanded,  it  may  be  abated  in  part  and  stand  good  for  tlie 
remainder;  but  in  this  case  the  single  demand  contained  in  the 
writ  is  for  5000/.  It  might  be  different  indeed  if  the  Plaintiff 
on  his  own  shewing  appeared  to  have  no  cause  of  action  for  more 
than  a  part,  but  here  Uie  matter  relied  on  by  FuUerton^  by  way 
of  answer  to  part  of  (he  demand  contained  in  the  PlaintilTs  de- 
claration 
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claration,  is  pleaded  by  Ftdla'Um  himself.  In  Weeks  v.  Peachy 
I  Salk.  179.  it  is  said,  "  If  a  plea  begin  with  an  answer  to  the 
whole,  but  irf  truth  the  matter  pleaded  is  only  an  answer  to  part, 
the  whole  plea  is  naught  and  the  Plaintiff  may  demur.*'  Now  in 
tliiscase  the  plea  begins  with  an  answer  to  the  whole  writ,  whereas 
the  matter  pleaded  is  only  an  answer  to  part  of  the  writ. 

OnslcWy  Serjt.,  contra.  There  is  a  case  1  Hen*  BjbL  4.  b.pL  5. 
which  is  an  express  authority  to  shew  that  a  writ  in  debt  maybe 
abated  in  part  and  stand  good  for  the  remainder.  That  was  a 
writ  in  debt  in  which  the  Plaintiff  demanded  parcel  on  obliga- 
tion, and  parcel  on  simple  contract,  and  there  was  a  variance 
between  the  Defendants  name  in  the  writ  and  in  the  oUigatioo; 
for  this  cause  the  writ  was  abated  as  to  the  obligation,  bnt  the 
Plaintiff  prayed  that  the  Defendant  might  answer  as  to  the 
simple  contract ;  upon  which^ollows  this  observation  in  the  rfr* 
port  **quod  nota  that  the  writ  in  debt  may  abate  in  part  and  stand 
good  in  part''  Another  strong  authority  to  shew  that  the  writ 
may  be  abated  in  part  is  Godfreys  case,  1 1  Co*  45. 6.  and  the 
cases  there  cited.  Had  the  Defendant  in  this  case  prayed  dial 
the  Declaration  only  might  be  quashed,  the  answer  would  have 
been  '^  plead  to  the  writ."  In  none  of  the  entries  is  there  any 
precedent  of  a  plea  that  others  were  joint  contractors  with  the 
party  sued,  praying  that  the  declaration  only  may  be  quashed, 
though  there  are  several  praying  that  the  writ  only  may  be 
quashed.  Clift.  EnL  4.  j)L  6.  p.  7.  pi.  17.  In  this  plea  the  De- 
fendant FuUerton  only  prays  judgment  of  the  writ,  and  the  de- 
claration as  to  the  3d,  4th,  and  last  counts ;  in  that  respect  fi)i- 
lowing  the  rules  prescril^ed  by  the  Court  of  King's  Bench^  in 
Herries  v.  JdmiesoHy  5  Term  Bep.  553.  and  not  as  in  that  case 
pleading  to  the  whole  declaration  matter  which  only  answen 
part  of  the  declaration. 

Cur.  adv.  vali. 
Heath,  J.  (after  stating  the  pleadings).  It  was  contended  in 
support  of  this  demurrer,  that  the  plea  demands  that  the  whole 
writ  shall  be  abated,  whereas  the  matter  pleaded  only  applies  to 
a  part  of  the  writ.  The  case  of  Herries  v.  Jamiesan  was  cited. 
But  there  the  plea  went  in  abatement  of  the  writ  only,  and  part 
of  the  declaration  was  not  answered ;  and  for  that  reason  the  de- 
murrer was  allowed.  The  first  question  is.  Whether  judgment 
of  the  whole  writ  is  demanded  in  this  plea?  And  we  are  unani- 
mously of  opinion  that  it  is  so  demanded.  Then  next  it  comes 
to  be  considered.  Whether  a  general  wri{  of  delH  is  divisible, 
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so  tliat  it  may  be  abated  in  part  and  remain  good  for  the  residue? 
The  case  in  the  Year  Books  1  H.  5.  4  b.  is  decisive  of  that 
point ;  there  it  was  actually  divided.     The  principle  is  equally 
clear.   A  joint-tenancy  of  parcel  shall  not  abate  the  whole  writ, 
though  the  demand  be  of  a  thing  entire,  as  of  a  manor.     Doc^ 
trina  placitandiyjb.  7.     Tlie  next  question,  concerning  which 
we  had  the  greatest  difficulty,  is.  Whether  the  party  having  de- 
manded judgment  that  the  whole  writ  should  be  abated,  the 
Court  can  only  abate  it  in  part?    On  looking  mxo  Rastall  I 
find  several  entries  where  the  prayer  has  been  for  the  abatement 
of  the  whole  writ,  and  the  judgment  of  the  Court  has  been  that 
the  writ  shall  abate  in  part  only ;  and  I  can  find  no  instance  in 
those  entries  of  a  prayer  for  the  partial  abatement  of  the  writ  (a). 
The  entries  alluded  to  are/o.  108.  b.  109.  a.  253  {b).     There 
are  two  other  entries^.  126.  (c)  where  the  prayer  is  general 
for  the  abatement  of  the  writ,  and  the  cause  is  applicable  to  one 
only  of  several  Defendants,  but  there  the  parties  join  issue  on 
the  fiict  On  the  part  of  the  Plaintiff*  the  case  of  Weeks  y.  Peachy 
Salk.  179.  has  been  cited,  and  the  dictum  o(  Zjord  Holt  relied 
on,  that  where  a  plea  begins  with  an  answer  to  the  whole,  but 
in  truth  the  matter  pleaded  is  only  an  answer  to  part  of  fhe  de- 
claration, the  whole  plea  is  naught,  and  the  Plaintiff  may  demur. 
The  plain  sense  of  which  I  take  to  be,  that  the  party  in  not  an- 
swering the  whole  of  his  adversary's  declaration,  but  leaving 
some  part  unanswered,  makes  a  discontinuance.    Here  the  De- 
fendant has  answered  every  material  part  of  the  writ  and  decla- 
ration, by  pleading  to  some  of  the  counts  and  demanding  judg- 
ment of  the  residue  and  of  the  writ.     It  follows  that  if  the  de- 
mand or  petition  of  a  plea  be  too  large  the  Court  may  abridge 
it,  nam  omne  majus  continet  in  se  mintis ;  and  he  who  demands 
judgment  of  the  whole  writ  demands  judgment  of  every  part  of 
it.     We  are  therefore  of  opinion  on  these  authorities  that  the 
Court  may  and  ought  to  moderate  the  prayer  of  the  Defendant, 
and  the  judgment  must  be  that  so  much  of  the  said  writ  as  re- 
gards the  Sd,  4th,«and  last  counts  of  the  PIaintiff*'s  declaration, 
and  also  the  Sd,  4th,  and  last  counts  of  the  Plaintiff^s  declara- 
tion be  severally  quashed,  and  that  the  Plaintiff  at  his  peril  may 
prosecute  his  suit  for  the  residue. 

(a)  In  RattalTs  Entr,  fo.  S56.  a.  ed.1 566.         (6)  Tit  Briefe  mort  pi.  S.  Entre  bmyk 

JSntre  Brevu  Assise,  pL  7.  where  the  Te-  Briefe,  pL  2.  fo.  107,  6.  108.  a,  259.  a, 

nants  in  a  writ  of  entry  plead  Noa-tenure  ed.  1566. 

of  part  of  the  premises  in  abatement,  the         (c)  Tit.  Contiwraci/  count,  pL  5.  fo,J84^ 

^eACOTic\\x<it^UndeqtUMdtertjuimiiarUtii  6.  ed.  1566. 
iilam  peturU  judicium  de  brevi,  ^c, 

Brigden 
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May  0th.  Brigden  i;.  Parses  and  Others,  Executors. 

The  three  first  ASSUMPSIT.  The  two  first  counts  of  the  declaration  stated, 
^!!!!tion  in  as-  that  in  Consideration  that  the  Plaintiff  had  delivered  to  the 
tumpmt  against  testator  in  his  life-time  certain  hops  to  be  sold,  the  testator  pro- 
promises  made  niised  to  account  for  them  when  requested.  The  Sd  count  was 
by  the  testator,  fQj  money  had  and  received  by  the  testator  in  his  lifis-time,  to 
money  had  and  the  use  of  the  PlaiuUff,  which  Uie  testator  promised  to  pay.  The 
Srf^^*^  ?*  4th  alleged  that  the  Defendants  were  indebted  for  money  had 
such  executors  as  and  received  by  them  ^^  as  such  executors  as  aforesaid^^  to  the 
aforesaid,"  stat-  ^^  gf  ^1,^  Plaintiff,  and  "  being  so  indebted  the  Defendants 

ing  a  promise  to  /.  .  i.t  •      v  <i  n^      i 

pay  by  them  executors  as  aforesaid  promised  to  pay  the  same.  The  last 
"executors as     count  Stated,  that  the  Defendants  "  executors  as  aforesaid** ao 

aforesaid;   and  ,  ,  j.  r 

the  last  was  upon  couuted  with  the  Plaintiff  Concerning  divers  sums  of  money  of 
S^^DrfeSdT*  the  Plaintiffdue  from  the  ElSfendants  «  executors  as  aforesaid" 
ants,  *<  executors  and  upon  that  accounting  the  Defendants  ^'  executors  as  afore- 
•• '^*'T^^'!       said"  were  found  indebt^  to  the  Plaintiff,  and  in  consideratioa 

and  stating  the  n  i 

promise  to  pay     tliereoftlie  Defendants  ^^  executors  as  aforesaid"  promised  to 

iwr***  Hdd  uT  P^y*     '^?  ^'"^  declaration  there  was  a  general  demurrer, 
on  general  de-         Ba^ley^  Serjt.,  in  support  of  the  demurrer  contended,  that  if 
murrer  (o).         ^  Plaintiff  in  the  same  action  seek  to  recover  several  demands, 

some  of  which  accrue  from  the  Defendant  in  his  own  right,  and 
others  in  right  of  another,  it  is  the  subject  of  general  demurrer, 
may  be  assigned  for  error,  and  is  ground  for  arresting  the  judg- 
ment ;  that  in  the  present  case  the  causes  of  action  stated  in  the 
4th  and  last  counts  of  the  declaration  appeared  to  have  arisen 
after  tlie  death  of  the  testator,  and  that  tlie  Defendant  therefore 
was  liable  in  respect  of  those  causes  of  action  in  his  own  right, 
and  was  subject  to  a  judgment  de  bonis propriisj  whereas  he  was 
only  liable  in  the  right  of  his  testator  in  respect  of  the  causes 
of  action  contained  in  the  three  first  counts,  and  no  otlier  judg- 
ment could  be  obtained  against  him  than  a  judgment  de  boms 
testatoris.  He  cited  Jenniiigs  v.  NeTvman,  4?  Term  Rep.  347. 
and  Iiose^Bowlet\  1  H.  BL  108.  as  in  point.  He  also  urged 
that  even  supposing  the  causes  of  action  contiiined  in  the  4th 
and  last  counts  to  be  capable  of  being  joined  with  those  stated 
in  the  three  first,  yet  that  it  was  not  sufficiently  stated  in  the 
^th  and  last  counts,  that  the  causes  of  action  arose  against  the 
Defendants  as  executors,  the  promise  in  the  4th  count  being 
stated  to,  have  been  made  by '  the  Defendants  executors  as 
^J^^I/9aiJ0i\ot  by  the  Defendants  as  such  executors  as  aforesaid; 

(a)  Vide  Ortl  v.  Fchuncky  3  East,  lOi.    Uen^hatt  v.RoberU,  3  East,  150.    Fowifi 
V.  Graham,  7  Taunt,  680.     Dowse  v.  C'oifc,  3  Bing,  80, 

and 
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its 


ami  in  the  hist  coonfc  both  die  accounting  and  the  promise  be*- 
tng  stated  in  tiie  same  manner* 

Shepherd^  Serjt.  con^-aV  observed,  that  if  the  Defisndaiits 
were  liable  as  executors  upon  the  causes  of  action  stated  in  the 
4th  and  last  counts  it  cjould  not  make  any  difference  whether 
it  were  stated  that  they  executors  as  t^bresaid  or  as  such  execu^ 
tors  as  aforesaid  were  liable.  He  admitted  however  tluit  upon 
the  fourth  count  tliey  must  be  considered  as  liable  in  their  own 
right,  though  according  to  the  authority  of  &car  ▼.  Atkinson^ 
1  H.'Bl,  102«  they  might  be  liable  as  executors  upon  the  ac« 
count  stated.  But  he  urged  that  the  misjoinder  of  these  seve* 
ral  causes  of  action  was  only  matter  of  special  demjuurrer  and 
Ofight  therefore  to  have  been  specially  assigned  for  cause :  for 
that  on  a  general  demurrer  if  there  be  any  one  good  count  ilie 
PlaihtiiF  is  entitled  to  take  his  judgpnent  upon  thai  count. 

But  The  Court  were  of  opinion  that  it  was  matter  of  general 
demurrer ;  that  it  might  be  alleged  in  arrest  of  judgment,  or 
assigned  for  error. 

Leave  was  given  to  amend  on  payment  of  costs* 


1801.. 

BUGDKV 

.  Pabkss 

and  Otbors* 


Burgess  v.  Freelove. 


Maif  9t]i< 


as- 


nnRESPASS  for  assault  and  false  imprisonment.  The  decla-  Treipass  for 

ration  consisted  of  three  counts,  the  1st  of  which  alleged,  "^rfj^nTOCT^ 
that  tlie  Defendant  "on  the  28th  day  oi  February  1800,  and  may  be  laid  rfi- 
on  divers  other  days  and  times  between  that  day  and  the  day  ^JJ^*^!*  ^ 
of  suing  forth  of  Uie  original  writ  at,  &c.  assaulted  the  Plain- 
tiff and  beat,  &c.,  and  there  at  and  on  those  several  days  and 
times  without  any  reasonable  or  probable  cause  whatsoever  im- 
prisoned him,  &c.  and  caused  him  to  be  imprisoned  for  a  long 
space  of  time  to  wit  for  the  space  of  48  hours  at  and  on  those 
and  each  and  every  of  those  times  without  the  leave,  &c.;"  the 
2d  and  Sd  counts  alleged  that  "  on  the  day  and  year  aforesaid 
and  on,  divers  other  days  and  times,  &c."  the  Defendaiit  as- 
saulted the  Plaintiff. 

The  Defendant  demurred  specially  and  assigned  for  causes, 
"  that  the  said  Plaintiff  hath  in  and  by  the  said  1st  count  of  the 
said  declaration  alleged  that  the  said  Defendant  on  the  28th  of 
July  1800  and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  suing  forth  of  the  said  original  writ  of  the^aid 


(a)  Vvk  Engfiih^.PtsncrjQ  Eatt^^S: 


Plaintiff 


BomoiM 

V, 
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1801.        PliuntifF  in  this  behalf  assaulted  the  said  Plainti£P  a&d  beat 
bruised  wounded  and  ill-treated  him  and  at  and  on  those  seve- 
ral days  and  times  imprisoned  him  the  said  Plaintiff  and  caused 
and  procured  him  to  be  imprisoned  and  detained  him  in  prison 
and  caused  and  procured  him  to  be  kept  and  detained  in  prison 
for  a  long  space  of  time  at  and  on  each  and  every  of  those  times, 
whereas  ihe  said  Plaintiff  in  the  said  first  count  of  the  said  de- 
claration ought  to  have  stated  and  alleged  that  the  said  Defen- 
dant on  some  one  certain  determined  day  only  and  not  on  more 
than  one  day  nor  as  aforesaid  assaulted  the  said  Plaintiff  and 
beat  and  bruised  wounded  and  ill  treated  him,  and  on  that  one 
certain  and  determined  day  only  and  not  on  more  than  one  day 
nor  as  aforesaid  imprisoned  him  tlie  said  Plaintiff  and  caused 
and  procured  him  to  be  imprisoned  and  kept  and  detained 
him  in  prison  for  a  long  space  of  time  and  also  for  that  the 
said  Plaintiff  hath  not  in  or  by  the  said  first  count  of  the  said 
declaration  stated  or  alleged  that  the  said  several  trequttses 
therein  mentioned  or  any  of  them  were  committed  on  one 
certain  day  only  as  he  ought  to  have  done,  but  on  the  contraiy 
thereof  hath  stated  and  alleged  that  those  trespasses  were  com- 
mitted on  divers  days  and  times.    And  also  for  that  the  said 
Plaintiff  hath  laid  and  charged  the  said  several  trespasses  in 
the  said  first  count  of  the  declaration  mentioned  under  a  conii" 
nuando  whereas  the  same  and  every  of  them  ought  to  have  been 
laid  and  charged  to  have  been  committed  on  one  certain  fixed 
and  determinate  day  only  and  not  under  a  continuando.  And 
also  for  that  it  does  not  in  or  by  the  said  first  count  of  the  said 
declaration  appear  with  certainty  or  precision  that  all  or  any  of 
the  said  several  trespasses  therein  supposed  to  have  been  cooo- 
mitted  by  the  said  Defendant  were  committed  on  the  said  28th 
day  of  July  in  the  said  first  count  mentioned  only  or  on  any  other 
certain  day  only  but  that  those  trespasses  were  severally  commit- 
ted on  divers  days  and  times.     And  also  for  that  the  said  first 
count  of  the  said  declaration  comprises  and  includes  divers  dis- 
tinct and  separate  causes  of  action  which  ought  not  and  by  law 
cannot  be  included  in  one  and  the  same  count     And  also  for 
that  the  said.lst  count  of  the  said. declaration  is  in  divers  and 
very  many  other  respects  informar  &c.     To  the  td  and  3d 
counts  the  causes  assigned  were  the  same,  only  introducing 
them  as  to  each  count  thus  <<  for  that  the  said  Plaintiff  haA 
in  and  by  the  said  count  alleged  that  the  said  Defendant  on  the 
day  and  year  in  that  count  mentioned  and  on  divers  other  days 
and  times''  &c.    The  Plaintiff  jpined  in  demurrer. 

Besi, 


BinM 

V, 
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Besl^  Seijt,  in  support  of  the  demurrer  citgl  MicheU  v.  NeaU  1801. 
-et  Ux.  Camp.  828.  as  being  precisely  in  point,  and  to  an  ob« 
servation  from  the  Court,  that  the  cases  cited  in  support  of  the 
demurrer  in  MicheU  v.  Neale  were  against  it,  he  answered,  that 
in  those  cases  the  objection  had  not  been  taken  on  q^ecial  de- 
murrer. He  also  urged  that  it  was  impossible  for  the  Defen- 
clant  to  plead  to  an  assault  laid  as  in  the  present  case. 

Shepherdj  Seijt  contrd^  observed,  that  the  case  of  MUchell  ▼• 
Neale  was  decided  on  a  misunderstanding  of  the  diflference 
between  laying  an  assault  diversis  diebus  et  vtctbusj  and  with  a 
cotttinuando. 

The  Court  (consisting  of  Hsath,  Rooke  and  CHAMBRSy 
Justices)  were  of  opinion  that  the  case  of  MicheU  v.  Neale  could 
not  be  deemed  a  sound  authority,  and  referred  to  Monkton  v* 
Ashley^  6  Mod.  38.  Salk.  638.  where  HoU,  Ch.  J.,  and  PcmeU^ 
J^  take  the  difference  between  a  continuando  and  diversis  diebus 
et  vicibusj  and  shew  that  no  inconvenience  can  arise  to  the  De-* 
fendant  from  either  mode  of  laying  the  assault,  since  evidence 
can  only  be  given  of  a  single  act  (a). 

The  Court  gave  the  Defendant  leave  to  withdraw  his  de- 
murrer on  payment  of  costs. 

(a)  See  alao  on  this  fubject  the  note  to  The  Earl  of  MandieUer  r.  Falc,  I  SawuL 
£4.1^  Mr.  Serjt.  trUlhmt. 


Gray,  Executor,  v.  Pindar.  Afiy  nth. 

ASSUMPSIT.    The  first  count  of  the  declaration  was  on  a  JmtmMk  on  a 
•^  promissory  note  dated  the  18th  September  1783,  whereby  j^i^^*!  ^ 
the  Defendant  promised  to  pay  to  the  Plaintiff's  testator,  or  his  plea  in  bur  u  to 
order,  the  sum  of  80/.  in  manner  following,  viz.  the  sum  of  5l.  ^^^of  actioo 
upon  the  5th  of  April  then  next,  tlie  sum  of  other  51.  on  the  eueot  the  lait 
10th  of  Apr^  1784,  and  the  like  sum  of  Bl.  half-yearly  until  jftST*"*  ^ 


the  said  sum  of  80/.  was  fully  paid  and  satisfied.  nl  eauiet  of  ao- 

The  second  count  was  for  interest,  and  there  were  other  SSranyof^Uiom 
counts  for  money  paid,  lent,  had  and  received,  and  on  an  ac-  weenie  within 

,     .   ^  J  six  yean.    Hdd 

count  Stated.  ^^  ^«>ij  de- 

Tlie  Defendant  pleaded  1st,  Non  assumpsit.    2dly,  As  to  the  ™»[^  **»* 
said  several  causes  of  action  in  the  said  declaration  mentioned,  of^^inttal- 
except  as  to  the  damages  sustained  by  the  Plaintiff  as  such  P^  mkrht  be 

barred  and  others 
not,  yet  the  in- 
troduction to  tlie  plea  and  tlie  body  of  it  were  inconiiitcat. 

executor 


GHat 
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VSOY.        executor  as  aforesaid  by  reason  of  the  last  faalf-*yearly  payment 
of  51.  in  the  said  first  count  of  the  said  declaration  menUoned, 
^  the  Defendant  by  leave  &c  says  actionem  non,  because  he  sajs^ 

PiimAE.  that  the  said  several  causes  of  action  in  the  said  declaration  men- 
tioned  did  not,  nor  did  any  of  them  accrue  to  the  Plaintiff  at 
any  time  within  six  years  next  before  the  day  of  suing  out  the 
original  writ  of  the  Plaintiff,  And  this  &c.     Wherefore,  &c 

To  this  second  plea  tlie  Plaintiff  demurred  specially,  and 
assigned  for  causes,  ^^  that  the  introductory  part  of  the  said  plea 
of  the  said  Defendant  by  him  lastly  above  pleaded  in  bar  is  in- 
consistent with  and  contradictory  to  the  allegation  of  the  said 
plea  in  this  that  tlie  said  plea  purporting  to  be  pleaded  in  bar 
to  part  only  of  the  said  several  causes  of  action  in  the  said  de- 
claration mentioned  contains  matter  alleged  and  pleaded  in  bar 
-  to  aii  of  those  said  several  causes  of  action ;  and  in  this  that  the 
introductory  part  of  the  said  plea  admitsthat  the  sauiJohnGraf 
as  such  executor  as  aforesaid  hath  sustained  damage  by'reasoo  of 
the  non-payment  of  tlie  last  half-yearly  payment  of  5L  in  the 
first  count  of  the  said  declaration  mentioned  yet  the  matter 
alleged  in  the  said  plea  is  pleaded  therein  in  bar  to  all  the  said 
several  causes  of  action  in  the  said  declaration  mentioned.  And 
also  that  the  said  cause  of  action  of  the  said  Plaintiff  in  the 
said  first  count  of  the  said  declaration  mentioned  arises  upon  a 
promissory-note  to  pay  the  entire  sum  of  80/.  hi  that  count 
mentioned  and  a  promise  and  undertaking  of  the  said  IX'fen- 
dant  to  pay  tlmt  precise  and  specific  sum,  and  that  the  said  De- 
fendant in  and  by  his  said  last-mentioned  plea  admits  that  the 
said  cause  of  action  in  the  said  first  count  of  the  said  declara- 
tion mentioned  did  accrue  to  the  said  Plaintiff  within  six  years 
next  before  the  day  of  the  suing  out  of  the  said  original  writ 
of  the  said  Plaintiff.  And  also  that  the  said  last-mentiooed 
plea  is  in  various  other  respects  insufficient,  informal,  vague 
and  uncertain,"  &c. 

Ha/woody  Serjt.  in  support  of  the  demurrer.  The  contract 
stated  in  the  first  count  of  the  declaration  being  an  enure  con- 
tract to  pay  8C/.  no  action  could  be  maintained  upon  the  note 
until  all  the  instalments  were  due,  and  consequently  as  the  plea 
admits  that  the  statute  of  limitations  had  not  run  against  the 
*  last  instalment,  it  cannot  bar  the  Plaintiff  from  recovering  the 
rest.  In  Hunt  v.  Son€j  Cro,  Eliz.  118.  which  was  assumpsit  for 
the  occupation  of  lands  from  such  a  day  for  five  years  under  a 
promise  lo  pay  20/.  lor  every  year  at  two  feasts,  with  au  averment 

that 
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tliat  the-Defenclant  had  occupied  the  hind  for  a  year  and  a        1801. 

iiolf,  the  Court  held  that  if  the  promise  had  been  that  the  De-       • ^ 

fendant  should  enjoy  the  laud  for  five  years,  and  in  consider-  ^^ 

fUkm  thereof  should  pay  100/.  in  five  years,  viz.  20Lper  annum^  Fikbab. 
the  action  would  not  lie  for  a  part  till  all  the  term  was  expiree^ 
So  in  Francam  v.  Foster^  Skinn.  326.  HoU^  Ch.  J.,  said,  "  If 
A  man  agrees  to  pay  such  a  sum  at  three  several  days,  here  he 
may  not  declare  for  this  sum  until  the  days  ai'e  past^"  [But 
4h€  Court  said,  that  it  had  been  expressly  decided  of  late  years 
tliat  an  action  oi  assumpsit  may  be  maintained  for  each  separate 
instalment  of  a  debt  arising  upon  simple  contract ;  though  no 
Action  of  debt  can  be  maintained  until  all  the  instalments  are 
<1ue(a).]  Admitting  however,  that  the  Plaintiff  might  ut  his 
election  have  maintained  an  action  on  each  instalment,  yet  he 
lias  a  right  to  consider  the  whole  sum  as  one  entire  debt,  and 
having  doae  so  in  this  case,  it  was  not  competent  to  the  De-* 
fendant  to  sever  it.  But  at  all  events  this  pica  is  informally 
pleaded ;  for  the  introductory  part  of  the  plea  professes  to 
answer  only  a  part  of  the  declaration,  whereas  the  body  of  it 
fl^ives  an  answer  to  the  whole.  The  Defendant  iu  tlie  former 
part  admits  that  the  statute  of  limitations  does  not  extend  to 
the  last  instalment,  and  yet  in  the  latter  part  he  states  tliat  the 
said  several  causes  of  action  in  tlie  declaration  mentioned  did 
not,  nor  did  any  of  them  accrue  within  six  years.  This  is  an 
inconsistency  on  tlie  face  of  the  plea. 

Bayley^  Serjt.,  contra.  The  Defendant  by  the  introductory 
part  of  his  plea  has  confined  his  answer  to  part  only  of  the 
declaration,  and  notwithstanding  the  subsequent  matter  which 
amounts  to  an  answer  to  tlie  wliole  declaration,  the  Plaintiff  is 
entided  to  judgment  upon  that  part  to  which  the  introduction 
does  not  apply*  But  it  does  not  follow,  because  the  Defendant 
lias  introduced  matter  into  his  plea  which  would  have  afforded 
an  answer  to  the  whole  declaration  if  the  inti*oduction  had  been 
equally  extensive,  that  he  shall  therefore  be  restrained  front 
availing  himself  of  so  much  of  tlie  matter  pleaded  as  tlie 
introduction  warrants.  The  introduction  professes  to  answer 
all  the  causes  of  action  in  the  declaration  except  the  last  instal- 
ment; the  subsequent  matter  answers  all  the  causes  of  action  : 
it  is  clear  therefore  that  it  answers  all  diose  whicli  are  contain- 
ed in  the  introduction,  and  if  it  answer  any  thing  more  tli^ 

(rt)  Rwitkrwrtice,  \  H.  JU,  547.. 
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1801.        ought  not  to  prejudice  the  Defendant.    It  b  smd  in  Woodward 

V.  Mobinsonj  1  5/r.  SOS.  that  if  a  plea  be  pleaded  as  an  answer 

^^^         to  part,  though  in  law  it  is  an  answer  to  the  whole,  it  is  a  dis- 
FixAAB.       continuance ;  but  it  is  not  said  that  the  plea  is  bad  (a).   In  the 
present  case  there  can  be  no  discontinuance  since  the  first  plet 
is  pleaded  as  an  answer  to  the  whole  declaration. 

7%e  Court  held  the  plea  inconsistent :  but  as  the  cause  had 
already  been  tried  and  a  verdict  found  foik  the  Defendant  on 
the  general  issue  they  gave  him  leave  to  amend  without  pay- 
ment of  costs. 

(a)  If  «  plet  be  pleaded  •!  an  answer  tothewhole»  and  the  matter  pioded  be  eaty 
an  answer  to  part,  the  whole  plea  is  bad  and  the  Plaintiflr  may  demur.  Weeb  f, 
iVoc*>  1  SoUi.  179. 


ifey  nth.     HuRRT  and  Others  v.  Thb  Royal  Exchange  Aisur- 

ANCE  Company. 

Insurance  on      HpHIS  was  an  action  on  a  policy  of  assurance  on  ship  and 
S^i^A^         t^^  ^^  Peterdntrgh  to  LondoHj  including  the  risk  of 
ahoiild  be  there    boats  to  CroHsiodt  beginning  die  adventure  on  the  said  goods 
^^^^^gJ^^J^*    and  merchandizes  from  and  immediately  following  the  loading 
en  their  arrival    thereof  on  board  the  said  boats  at  Petenburghj  and  on  the  Aip 
diMt  to^fJhom     **  Cronstadt ;  to  continue  upon  the  ship  until  she  should  be 
Uie  go<^  b».      arrived  at  London^  and  had  there  moored  at  anchor  twenty- 
Swd  pS  a  '  ^'^^^  hours  in  good  safety,  and  upon  the  goods  and  merchan- 
Dubiic  ugfater  to  dizes  until  they  should  be  there  discharged  and  safely  landed. 
Sl^g^S'b^       The  cause  was  tried  before  Lord  Etdorij  Ch.  J.,  at  the  Guild- 
damaged  in  the    hall  Sittings  after  last  Hilary  Term,  when  it  appeared  that  the 
^ffUgenoe^^    ship  and  cargo  (consisting  of  hemp)  arrived  in  safety  in  the 
uSerwriters       nvcr  7^911^5  /  that  the  Plaiutifis  being  the  consignees  of  the 
STuit  loss  (a),    goods,  by  their  broker  employed  and  paid  a  li^terman  be- 
longing to  one  of  the  public  lighters  entered  at  Watenmuft 
Hall  to  land  the  hemp ;  that  the  hemp  was  damaged  on  board 
the  lighter,   but  without  any  negligence  imputable  to  the 
lighterman ;  that  it  is  the  constant  practice  for  merchants  in 
the  Russian  trade  to  land  their  goods  by  means  of  lij^ters, 
«  and  that  there  are  no  other  lighters  now  in  use  among  the 

merchants  but  the  public  lighters.    A  verdict  was  found  for 

(a)  Vide  MaUhie  v.  FoUt^  ^B.^F.t^    Strvng  v.  J^aUtUjh  1  wV.  17.  IS. 

the 
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the  Plaintiffs  with  liberty  to  the  Defendants  to  move  to  have 
a  nonsuit  entered  on  the  ground  of  the  insurance  being  dis- 
charged by  the  delivery  of  the  hemp  to  the  lighters  employed 
and  paid  by  the  consignees  of  the  cargo. 

Accordingly  a  rule  Nisi  having  been  obtained  on  a  former 
day, 

Shepherd,  Heywood,  and  Bayley^  Seijts.,  now  shewed  cause. 
The  question  is,  Whether  the  damage  which  the  goods  sus- 
tamed  on  board  the  lighter  be  one  of  the  rbks  insured  against 
by  this  policy?  It  must  be  admitted  that  if  the  loss  had 
happened  on  board  one  of  the  ship's  boats  the  underwriters 
would  have  been  liable ;  it  b  not  therefore  necessary  that  the 
loss  should  happen  on  board  the  ship  itself,  but  it  is  sufficient 
if  it  happen  in  the  ordinary  course  of  conveying  the  goods  on 
shore.  In  the  case  of  Pelly  v.  The  Boyal  Exchange  Assurance 
Company,^  Bur,  341.  the  goods  having  been  placed  in  a  ware- 
house built  on  a  sand-bank  in  the  river  of  Canton  in  China^ 
while  the  ship  was  repairing,  were  destroyed  by  fire ;  yet  as 
that  unloading  of  the  goods  appeared  to  have  been  in  the  ordi- 
nary course  of  the  voyage,  the  Court  held  the  underwriters 
liaUe ;  and  Lord  Mansfield  there  cited  a  case  of  Tiemey  v. 
JEiheringtan  before  Lee,  Ch.  J.,  where  it  was  ruled  that  a  loss 
happening  on  board  a  store-ship  at  Gibraltar  was  covered  by 
a  policy  containing  an  agreement,  that  upon  the  arrival  of  the 
ship  at  Gibraltar  the  goods  might  be  unloaded  and  re-shipped 
ill  one  or  more  British  ship  or  ships  for  England  or  Holland* 
The  expressions  oiLee,  Ch.  J.,  were  <^  the  construction  shall 
be  according  to  the  cout'se  of  trade  in  this  place,  and  this  ap- 
pears to  be  the  usual  mode  of  unloading  and  re-shipping  in 
this  place,  viz.  that  when  there  is  no  British  ship  there^  then 
the  goods  are  kept  in  shore  ships."  Indeed  the  Court  will 
attach  that  meaning  ta  the  words  **  safely  landed,"  which  the 
course  of  trade  puts  upon  them ;  and  Lord  Mansfield  in  1  Bur. 
348.  says,  **  when  goods  are  insured  till  landed  without  express 
words,  the  insurance  extends  to  the  boat,  the  usual  method  of 
landing  goods  out  of  a  ship  upon  the  shore."  It  is  true  that 
the  case  o{  Sparrow  v.  CarrutherSf  2  Str,  1236.  seems  to  be  an 
authority  in  the  Defendant's  favour,  since  it  was  there  holden 
that  the  owner  of  the  goods  by  landing  them  in  his  lighter  dis- 
charged the  underwriters.  But  with  respect  to  that  case  it  may 
be  observed  that  it  was  only,  a  Nisi  Prius  decision,  that  the 
doctrine  of  Lee,  Ch.  J,,  in  Tiemey  v.  Etherington  is  inconsis- 
tent 
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tent  with  thut  laid  doWn  by  him  in  Spati-oso  v.  CartUikeri^  ttuA 
it  is  contradicted  by  a  case  of  Langtoie  v.  Brant,  before  WiUes^ 
Ch.  J.,  and  that  even  supposing  it  to  be  good  law,  still  it  is  not 
an  authority  in  the  present  case,  since  as  the  lighter  there  be- 
longed to  the  owner  of  the  goods  he  might  be  considered  as 
having  taken  them  into  his  own  custody,  whereas  the  li«^hter 
in  the  present  case  was  a  public  lighter  employed  in  the  usual 
course  of  trade.  This  distinction  is  expressly  recognized  by 
Bfdier,  J.,  in  the  case  of  Mucker  v*  The  London  Asswance  Com' 
parn/  {a). 

LenSi 


(a)  Bucker  r,  London  Amirance  Com- 
jwuy.  At  Gini.DHALi^  Tu'stlay,  Blk 
Jung,  1784.     Coram  Buller,  J. 

This  was  an  action  on  a  poKcy  of  insur- 
enct  OB  tlie  J3£t99a-&yW<ia,  at  and  i'rom 
Cnrnada  to  Lomloth  on  the  ship  until 
moored  twenty-four  hours,  and  on  goods 
until  safe  diWbtrged  and  landed,  and  the 
declaration  stated^  that  b'jforc  the  goods, 
vh.  hogsheads  of  sugar,  were  safely  dis- 
diftTffcd  and  landed,  they  by  Uie  |>erils  of 
the  river  Tha7nes  and  the  waters  thereof 
were  washed  nwBy  and  lost 

The  sereral  wharfii  between  London 
Jhidge  and   the  Toioer  are  called  Free 
Quays,   at  which   only  fordgn   produce 
liable  to  pay  duties  can  be  lauded,    llie 
owners  o£  most  of  tliesc  quays  entered 
into  a  partnership,  which  was  to  expire  at 
Ladgf-day  tlien  next;  and   not  only  did 
tiio  business  of  wharfingers,  but  of  lighter- 
men, employing  their  own  lighters  in  dis- 
charging such  vessels  as  were   to  land 
goods  at   their  wharfs.     ll)e  owners  of 
some  of  the  wharfs,  not  of  the  company^ 
have  also  their  own  lighters,  while  tlie 
owners   of  others  arc    not   possessed   of 
lightcra  of  their  own,  but  employ  public 
lijgbtermen.     When  a  ship  arrives  in  the 
river,  the  first,  thing  that  is  done  is  to  quay 
the  ship.     When  a  ship  is  quayed  at  a 
wharf  belonging  to  one  of  tlie  company, 
tlie  company  prorides  lighters  and  docs  all 
that  is  necessary  for  landing :  when  at  a 
wharf  not  bclon^ng  to  any  of  the  coin- 
pan}^  the   owners  provide  lighters,   &c« 
All  the  wharfs  do  not  keep  lighters  or  em- 
ploy the  company,   but  employ   persons 
having  lighters  but  no  wharf,  as  DrinkaU, 
the  person  who  was  employed  here  by  the 
Plaintiff.     It  is  not  usual  for  merchants 
to  employ  lightermen,  they  usually  leave 
it  to  the  wharfinger,  but  Jh£ibbcrt*s  house 
(and  that  only)   generally  employs  one 
li^blcrman. 


Tlic  PblntifT  applied  to  the  agent  for 
the  com]>anY  of  whariingers  to  land  the 
sugars  in  question,  but  tbcy  not  being 
able  to  undertake  the  business,  and  tlie 
riaiutiflT  (i'aring  the  ship,  might  be  kept 
on  demurrage,  one  JMnJm^  who  fjUov- 
ed  tlie  business  of  a  lighterman,  was  q>- 
plied  to  by  him  with  conscot  of  the  goi»* 
puuy.  JJrinkaU  s  u&ual  buainesa  was  to 
woHc  out  rums,  and  he  has  been  often 
employed  by  the  com|Huiyf  and  on  tliis 
occasion  was,  when  applied  to,  emplo\'ai 
by  them  in  working  out  the  sliip  Etptri' 
metU,  but  as  a  favour  he  left  litr,  to  wvk 
out  the  sugars.  DrinkaU  was  a  pahfic 
lighterman  for  hire,  and  hia  fighter  wif 
numbered  at  Wiatermum*M  JBaUt  vithoift 
which  no  lighter  could  be  allowed  to  vock. 
On  the  80th  September,  fifly-seven  bogs- 
heacU  of  sugar  were  put  on  board  Ids 
lighter,  and  there  were  two  men  on  board 
(which  are  the  usual  number  for  a  I^ter), 
and  the  seccmd  mate  of  the  ahip  ;  m  &  v« 
proceeding  to  the  shore  she  struck  upon 
the  anchor  of  a  ship,  and  sunk  Chroi^  is 
unavoidable  accident;  vtthuut  aoy  ispaia- 
tion  of  neglect  in  any  body  on  board.  The 
sugars  were  of  course  much  damaged,  tad 
this  action  was  brought  to  reoorv  an  iv»* 
rage  loss  of per  cent, 

Bearcn^  for  the  Defendants  conlend- 
ed,  that  strictly  speakings  the  poficj  <■" 
tended  till  the  goods  were  landed  fay  the 
ship's  boats,  but  tliat  the  eustom  of  tnde 
had  for  convenience  jBibstituted  smnaili^ 
else,  oiz.  lighters.  The  custom  here  bad  not 
been  complied  with:  fo»  there  was  as  ba- 
portant  dUfference  in  the  merchant  takiag 
upon  himself  to  employ  lightermen;  this 
was  not  the  course  of  trade,  and  the  De- 
fendants were  thereby  completely  disdiaig- 
ed  from  the  subsequent  loss.  A  merchaat 
may  give  up  the  custom,  and  the  Plam- 
titf  has  done  it  here.  In  the  common  course 
of  trade  he  could  not  have  got  discharged 
under  a  week.    "  Then,**  says  be;  "I 

dismiss 
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Lens  and  Besty  Serjts.,  in  support  of  the  rule.  The  principle 
of  law  laid  down  in  Span-ow  v.  Carruthers  must  now  prevail* 
It  seems  to  be  settled  that  if  the  goods  are  received  out  of  the 
ship  in  private  lighters  the  underwriters  are  discharged.  Now 
the  only  ground  upon  which  this  position  can  be  supported  is, 
that  the  possession  of  the  goods  has  been  altered,  and  the 
owner  has  taken  them  into  his  own  custody.  If  this  be  the 
principle,  it  can  make  no  di£Perence  whether  the  lighter  be 
public  or  private :  for  the  person  who  hires  a  public  lighter  for 
the  conveyance  of  his  own  goods,  makes  that  lighter  as  much 
his  own  pro  hac  vice  as  a  private  lighter,  and  the  goods  while 
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dlsmist  every  advantage  from  the  cus- 
toniy  I  diachari^e  the  underwriters  for 
my  own  reasons  and  my  own  benefit.*' 
The  frdght  H  due  (and  it  is  only  due 
wlieo  the  voyage  is  ended)  when  the 
ooods  are  delivered  to  bis  lighter.  If  the 
Fluntiflr*s  own  lighter  had  been  sent,  it 
would  not  have  been  in  the  course  of  trade, 
and  this  is  in  e£fect  the  same  thing. 

BuLLBR,  J.,  told  the  Jury  that  the  de- 
ciaon  of  this  cause  depended  on  the  usage, 
but  the  fact  of  the  usage  once  established, 
Uie  question,  whether  the  underwriter  is 
liable  or  not  was  matter  of  law.  But  it  be- 
longed to  the  Jury  to  say  whether  what 
bad  been  done  here  was  or  was  not  in  the 
ittoal  coarse  of  trade.  There  is  no  dis- 
tinction between  a  public  and  private  wharf, 
for  a  ship  may  go  to  either,  and  under- 
writers are  equalfy  liable  at  both.  If  she 
goes  to  a  private  wharf  the  public  lighter- 
men are  not  employed,  so  that  there  are 
caset  in  which  the  underwriters  would  be 
IStAAt  when  the  Company  is  not  employed. 
It  is  merdy  a  voluntary  society,  and  these 
lighten  are  not  on  a  different  footing  in 
any  respect  from  the  rest  of  the  lighters.  If 
then  that  is  not  the  line,  what  is  ?  The 
fine  is  between  lighters  which  are  public, 
and  lighters  which  are  the  property  of  the 
merchants,  and  work  only  for  them.  The 
public  lighters  have  a  stamp  of  authenticity, 
thery  are  entertd  at  WatermarCs  Hail^  as 
ImnAo^s  was,  and  have  a  public  credit. 
Tbe  case  in  Stranf^  (S^iarrow  v.  Carru- 
then)  does  not  interfere.  If  a  merchant  will 
not  send  public  lighters  entered  at  Water- 
nton's  HqU^  it  sliall  ^h*  a  delivery  to  the 
merchant  when  the  ^oods  are  put  on  board 


his  lighter;  but  not  if  he  sends  lightermen 
appointed  by  the  W<Uerman'$  Company, 
and  who  are  public  officers.  In  the  case 
in  Strange  the  lighter  is  said  to  be  the  pro- 
perty of  the  Plaintiffs,  and  one  expression 
of  the  Chief  Justice  is,  that  it  would  have 
been  otherwise  had  the  goods  been  sent  by 
the  ship's  boat,  i.  e,  the  lighter  of  the  ship 
employed  to  discharge  her,  for  it  could  not 
be  the  ship's  boat,  literally  speaking,  be- 
cause it  would  be  impossible  it  could  dis- 
charge a  whole  cargo. 

If  the  Jury  were  of  this  opinion,  he  di- 
rected them  to  find  for  the  Plaintiff 

Verdict  for  the  Plaintifil 

Mr.  J.  BiTLLEa,  before  the  opening  of 
PlaintiflTs  case  was  finished,  asked  if  the 
point  in  the  cause  had  not  been  decided 
several  times  since  he  attended  Guild- 
haU? 

Bearcroft^  for  the  Defendants,  mentioned 
S^Hirrow  and  Carruthers  as  in  point. 

BuLLBR,  J.  This  has  been  determined 
some  way  or  other,  and  I  think  differently 
in  two  cases.  If  the  lighter  does  not  be- 
long to  a  public  Company,  but  to  the  mas- 
ter of  the  goods  himself,  the  underwriter* 
are  not  liiile,  but  if  the  lighterman  is  a 
public  officer,  they  are  liable. 

LeCy  for  the  Plaintiff^  cited  from  his  own 
notes  the  case  of  Langioie  and  Brant  be- 
fore Lord  C.  J.  WiLLKs,  which  was  a  much 
stronger  case  than  Sparrow  v.  CarrtUhert, 

The  policy  was  from  Jamnica  to and 

till  landed.  The  consignee  sent  his  own. 
lighter,  and  negligence  was  proved,  and 
a  special  Jury  found  against  the  under- 
writers. 
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on  board  are  completely  in  his  own  custody*  This  case  there- 
fore does  not  depend  upon  the  question  whether  the  goods  haye 
been  taken  out  of  the  usual  course  of  the  voyage,  but  whether 
the  Plainti£P  has  not  received  them  into  his  own  custody  be- 
fore they  were  actually  landed,  and  thereby  discharged  the 
underwriters  from  the  remainder  of  the  risk.  Undoubtedly 
if  the  lighter  employed  in  this  case  had  been  employed  by  the 
ship  owner,  the  delivery  of  the  goods  would  not  have  been 
complete  until  they  were  safely  landed :  but  if  the  merchant 
find  it  inconvenient  to  wait  for  the  delivery  of  the  goods  by  the 
ship  owner,  but  chooses  to  receive  them  into  a  lighter,  whe- 
ther public  or  private,  he  by  that  act  puts  an  end  to  the  voyage. 
Neither  in  Petty  v.  The  Royal  Exchange  Assurance  Compamj^ 
nor  in  Tiemey  v.  Etherington^  could  it  be  said  that  the  goods 
had  been  delivered  into  the  possession  of  the  owners,  since  the 
loss  in  both  cases  happened  in  the  middle  of  the  voya^  With 
respect  to  the  opinion  of  Mr.  J.  BuUer  in  Bucket  v.  vie  London 
Assurance  Company^  it  is  to  be  observed  that  the  learned  Jadg3 
lays  great  stress  on  the  circumstance  of  the  lighter  having  beea 
entered  at  WatermarCs  HaU^  and  considers  the  lighterman  as 
a  public  officer,  whereas  that  circumstance  gives  no  publici^ 
of  character  to  the  lighter,  but  only  makes  the  owner  amenable 
to  the  regulations  of  the  Company  for  misconduct  in  the  river, 
who  is  no  more  a  public  officer  than  a  hackney  coachman.  As 
to  the  note  which  has  been  referred  to  of  Langlaie  v.  Braniy  it 
is  not  entitled  to  any  credit,  since  it  is  there  said  that  Dili- 
gence was  proved,  and  yet  that  the  underwriters' were  held 
liable. 

Heath,  J.  The  question  in  this  case  is,  whether  the  goods 
insured  have  been  safely  landed  within  the  true  intent  and  mean- 
ing of  those  words  in  the  policy,  for  to  every  part  of  the  policy 
we  roust  give  complete  effect.  Now  if  we  were  to  bold  tbit  tlie 
insurers  were  discharged  by  the  delivery  of  the  goocb  to  the 
lighter,  we  should  defeat  the  words  <<  safely  landed,**  andV^oder 
them  altogether  nugatory.  It  is  admitted  tbat  the  bmibtos  of 
unloading  the  Russian  ships  is  carried  on  by  puUic  l^gMeiBi 
and  that  no  private  lighters  are  ever  employed  by  the  mer- 
chants. Now  if  that  be  so,  what  effect  is  to  be  giveo  to  the 
words  <^  until  the  goods  are  safely  landed,"  if  they  do  not  ex- 
tend to  the  goods  when  on  board  the  public  lighter,  for  in  no 
other  manner  can  they  be  safely  landed.     It  is  true  that  the 

master 
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master  and  owners  of  the  ship  were  discharged  when  the  good^        1801. 

were  put  on  board  the  lighter ;  but  freight  and  insurances  are  not      : 

commensurate ;  the  latter  is  far  more  extensive  than  the  former*  Hto»t 
The  insurance  commences  before  the  freight,  for  it  commences  Rotal  £». 
when  the  goods  are  put  on  board  the  boats  at  Petersburgkj  AwoBoro* 
and  it  also  continues  longer  than  the  freight,  for  it  does  not  dmitian* 
determine  until  the  goods  are  safely  landed.  There  is  no  pre- 
tence for  saying,  that  if  the  freighter  of  the  goods  had  made 
use  of  his  own  boats  in  putting  the  goods  on  board  at  Ciiem- 
stadt  the  insurers  would  have  been  thereby  discharged^  It  hag 
been  argued,  however,  that  whenever  the  custody  of  the  goods 
is  changed,  the  insurance  is  at  an  end :  but  that  argument  is 
founded  on  the  notion  of  freight  and  insurance  being  co-exten*- 
sive.  With  respect  to  the  case  oi  Sparrow  y^  Carrutkers^  I 
think  it  ought  not  to  be  e;Ltended ;  it  was  only  a  Nisi  Prius  de* 
cision ;  it  has  been  cite4  several  times,  but  never  recognised, 
aad  whenever  it  has  been  cited  great  pains  have  been  taken  to 
distinguish  it  from  the  cases  before  the  Court,  though  perhaps 
not  always  with  success.  I  do  not  mean  however  to  quarrel 
vn$kk  that  decision ;  a  case  precisely  similar  is  not  likely  to  arise 
agaiUf  since  it  is  not  customary  for  the  owners  of  goods  to  send 
tbeir  own  lighters,  but  always  to  employ  public  lighters. 
V  RcoKE,  J.  I  am  of  the  same  opinion.  The  words  of  this 
policy  are,  that  the  undepirriters  shall  continue  liable  until  die 
goods  are  safely  landed ;  now  I  think  it  is  going  too  fiir  to  say, 
that  when  the  goods  are  put  on  board  the  lighter  they  are  safely 
landed^  I  cannot  agree  that  this  case  depends  on  the  question^ 
who  empbys  the  lighter  ?  It  appears  to  me  to  depend  upon 
the  question,  what  the  lighter  is  ?  For  whether  the  lighter  be 
employed  by  die  owner  of  the  goods  or  the  owner  of  the  ship^ 
tbe  landing  of  the  goods  is  equally  dangerous,  and  the  risk  erf* 
die  underwriters  the  same.  The  criterion  seems  to  be,  whe^ 
tber  it  is  a  public  lighter,  publicly  registered,  and  in  short,  that 
sort  .of  lifter  which  is  equally  loiown  to  the  underwriters  and 
the  owaer.of  the  goods.  It  is  certainly  mudi  for  the  boiefit 
of  the  underwriters  that  this  oonstnicdon  shonldprevail:  since 
itb  desirable  for  him  that  the  merchant  should  as  much  as 
possible  focilitate  the  landing  of  the  goods ;  for  the  sooner  thqr 
are  landed,  the  sooner  the  risk  of  the  underwriters  determines. 
If  the  body  of  underwriters  were  bound  to  elect  whether  these 
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large  Russian  ships  should  be  unloaded  by  mean^  of  these 
lighters  employed  by  the  persons  interested  in  the  goods  on 
board,  or  whether  the  unloading  should  be  left  to  the  sole  ma- 
nagement of  a  foreign  captain,  who  probably  knows  very  litde 
about  the  nature  of  public  or  private  lighters,  and  who  must 
necessarily  be  much  longer  about  it,  I  think  they  would  not  he- 
sitate to  choose  the  former  method  as  most  safe.  With  respect 
to  the  case  of  Sparrow  v.  Carruthers^  Mr.  Justice  BuUer  has  ex- 
pressly taken  the  distinction  between  public  and  private  lighters, 
which  differs  that  case  from  the  present. 

Chambre,  J.   This  is  a  case  of  considerable  consequence  in 
respect  of  the  sum  which  depends  upon  it,  but  of  still  more  in  re- 
spect of  the  general  question  which  it  involves ;  and  if  I  entertained 
any  doubts  upon  the  subject,  I  should  wish  to  take  time  before  I 
delivered  an  opinion ;  but  having  none,  I  think  the  sooner  we 
come  to  a  decision  the  better.     The  argument  for  the  under- 
writers rests  entirely  on  the  case  of  Sparrow  v.  CamUJkers.  I  do 
not  wish  to  shake  the  authority  of  that  case,  nor  indeed  is  it  ne- 
cessary so  to  do ;  but  I  cannot  but  observe  that  if  the  decision  had 
been  otherwise  I  should  have  been  better  satisfied.  Tlie  case  be- 
fore Mr.  Justice  BuUerhaa  more  weight  with  me :  and  particoiariy 
so,  because  the  parties  acquiesced  in  his  determination,  notwith- 
standing they  would  have  been  armed  with  the  authority  of  S^«r- 
row  V.  Carruthers  had  they  been  inclined  to  bring  the  case  hkmt 
the  Court  The  only  strong  ground  upon  which  the  case  €^ Spar- 
row V.  Camdhers  can  be  supported  (if  indeed  it  can  be  supported 
at  all)  is,  that  the  owner  of  Uie  goods  completely  accepted  them, 
and  discharged  the  ship  owner  from  any  furdier  concern  ia 
them.     In  this  case  I  rely  on  the  words  of  the  policy  and  the 
known  and  settled  usage  of  trade.  What  can  the  words  ^  imdl 
safely  landed"  refer  to  ?    It  is  admitted  that  it  is  impossible  far 
these  large  vessels  to  come  up  to  the  wharfs  in  order  to  delifcr 
theirgoods;  that  themerchants  have  no  lighters  of  theirown,  and 
that  the  ships'  boats  are  inadequate  to  the  purpose.  In  all  cases, 
therefore,  the  goods  must  be  delivered  by  the  public  lighten, 
and  we  must  take  the  underwriters  to  bea^nizant  of  tbe  usage 
of  the  trade  which  they  insure.     I  do  not  lay  much  strws  on 
the  notion  of  these  lightermen  being  public  officers  :  there  an 
many  trades  which  are  under  certain  regulations,  such  as  porters, 
carmen,  and  hackney  coachmen,  and  yet  they  are  not  public  offi- 
cers; 
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cers;  but  I  rely  on  the  constant  usage  of  trade,  and  on  the  1801. 

words  of  the  policy.  

Per  Curiam^  Pastea  to  the  Plaintiffs. 


St££l  V.  Allan  (a).  Uajf  isib. 


T 


CTTOT 


IHIS  was  a  rule  calling  on  the  Defendant  or  his  attorney  to  ^^  ^urt  win 
shew  cause  why  security  should  not  be  given  by  one  of  curi^foi^o!^ 
them  for  the  costs  of  a  writ  of  error  on  the  judgment  in  this  '"  "«>'  ^  ***« 
cause,  otherwise  the  Plaintiff^  to  be  at  liberty  to  proceed  in  the  {'hkitiff  in 
action  and  on  the  recognizance  of  bail,  notwithstanding  the  ^"fiT « lunatic, 
allowance  of  the  writ  of  error.     To  obtain  this  rule  an  affi- 
davit had  been  produced,  stating  all  the  proceedings  in  the 
action,  and  alleging  the  belief*  of  the  Plaintiff^s  attornies,  that 
there  was  no  cause  of  error,  the  Defendant's  attornies  having 
agreed  not  to  assign  the  want  of  an  original  as  cause  of  error, 
and  deposing  that  since  the  commencement  of  the  action  a 
commission  in  the  nature  of  a  writ  de  lunatice  inquirendo  had 
issued,  under  which  the  Defendant  had  been  found  a  lunatic 
and  a  committee  had  been  appointed. 

Cockell,  Serjt.,  now  ^shewed  cause  on  the  ground  of  this  ap- 
plication being  perfectly  new  in  practice,  and  not  supported  by 
any  principle. 

Clayton,  Serjt,  in  support  of  the  rule  argoed,  that  the  estate 
of  the  lunatic  would  not  be  liable,  being  under  the  control 
of  the  crown,  and  therefore  the  Plaintiff*  would  be  harassed 
without  any  prospect  of  being  repaid  the  costs  of  the  writ  of 
error  to  which  the  recognizance  of  bail  does  not  extend  (6). 

But  The  Court  refused  to  accede  to  the  application. 

Rule  discharged. 

fa)  Vide  ante,  p.  S62. 

(d)  By  this  niust  be  meant  the  recognizance  of  bail  in  the  Court  below,  for  if  it 
bad  been  a  case  in  which  Mil  in  error  could  hare  been  taken,  it  would  have  been  othcr- 
wise. 


Bromley 
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M<^  ISth. 


Bromley  v.  Cox  well. 


^.  entniitcd  R    HpROVER  for  some  prints.     The  cause  was  tried  before 

^iSMi^  ^^^  ^^^^>  ^^'  J-»  ^^^^^  Westminster  Sittings  after  hst 

agreeing  to  take  tiilary  Term,  when  the  following  facts  appeared  in  evidence: 

lUSt  he  A^id  The  Plaintiff  being  a  printseller,  and  the  Defendant  a  mate 

not  be  able  to  of  an  East  Indiaman^  in  February  1 799  the  latter  was  entrusted 

hSwithe*  ^y  ^^  former  with  some  prints  to  be  disposed  of  in  India  under 

abouid  obtain  the  following  agreement.   **  William  Bromley  agrees  to  send  out 

pSwI^'thU^  by  James  Corooell  one  hundred  engravings  from  his  plate  of  Ks 

bertytoidl  Maiestv  on  horseback  under  these  conditions,  that  provided 

♦liMTi  for  what  »f       >/  '  » 

he  could  get  if  J<'^^^s  Coxwell  Can  dispose  of  any  one  or  all  of  them  at  above  one 
be  could  not  ob--  guinea  each,  he  the  said  James  CoxweU  is  to  be  accoontaUe  to 
AnotbriSgable  William  Bromley  on  his  return  to  England^  for  as  many  as  be 
to  idi  the  goods  may  dispose  of  at  one  guinea  each;  and  William  Bramlevsmes 

in  India  himselfl  in  i  i««  •»» 

left  them  with  to  take  all  or  as  many  as  may  be  returned  by  the  said  Ja$KS 

•?  «««\t  ^  ^  ^orooelly  provided  he  the  said  James  Coxwell  cannot  sell  them 

bimTdirecUng^  iQ  India  OT  at  any  other  port  he  may  touch  at,  without  ezpect- 

the  agent  to  re-  mj*  ^ny  gum  from  James  CortJoelL  or  makinir  any  charce;  and 

nut  the  money       „™.         r%        i      c      \.  j  r.»°    \, 

to  himaeif  in  *  WiUtam  Bronuey  further  agrees  to  and  authorizes  Jetma  Cosp- 
^n^and.  Held  ifg^ji  ^  ^^\  them  for  whatever  they  may  fetch,  if  not  more  tba 
not  mintain  ouc  guinea  may  be  offered  for  them  separately.  The  Defend- 
fo*^*^*^^*?^'  *"^  ^"  ^^^  iirrival  at  Calattta  not  being  able  to  obtain  more 

than  three  shillings  and  five  pence  per  print,  at  which  sum  he  soU 
one  only,  carried  the  remainder  to  MadraSy  and  there  endet- 
voured  to  sell  them,  but  with  no  better  success,  wbereupoi^ 
judging  for  the  best,  he  left  the  residue  in  the  hands  of  an  ag^ 
at  Madras  to  be  disposed  of  by  him',  directing  the  agent  to  re- 
mit the  money  to  him  in  England^* at  the  Jerusalem  Coffee^mmt^ 
London.  On  his  arrival  in  England^  he  said  to  a  third  persoo, 
<^  I  have  taken  upon  myself  to  leave  the  prints  in  Indioy  and  I 
hope  Mr.  Bromley  will  approve  of  what  I  have  done." 

The  Jury  found  a  verdict  for  the  Plainti£f^  subject  to  4be 
opinion  of  the  Court,  whether  under  the  above  circamstances 
trover  could  be  maintained  ? 

A  rule  having  been  obtained  for  setting  aside  the  verdict.  Bat 
and  On^Zow,  Serjts.,  now  shewed  cause  and  contended,  that  it  wis 
a  general  principle  of  law,  that  wherever  a  person  takes  upon 
himself  to  dispose  of  the  goods  of  another  without  an  authority  so 

(a)  Vid^  Baiiey  v.  Gouhlimllh,  Pfakea  Cas,  56.    Cockran  v.  IHaniy  8  i/. and  &  SOI* 

to 
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to  do,  it  amounts  to  a  conversion;  and  that  the  words  <<.to  his  1801. 
own  use,"  though  becessary  to  be  inserted  in  averring  the  con-  " 
version,  have  always  received  a  liberal  construction;  that  it  Bromlbt 
made  no  difference  that  the  goods  in  this  case  were  originally  Coxwtu, 
bailed  to  the  Defendant,  for  that  the  Defendant,  by  disposing 
of  them  in  a  manner  unauthorized  by  the  agreement,  had  de- 
termined the  bailment,  and  become  guilty  of  a  conversion. 
They  cited  fVikon  v.  Chambers,  Cro.  Car.  262.  where  the  Court 
satd,  <<  denying  to  deliver  upon  request  is  a  conversion ;  and 
Waldffraoe  v.  Ogden,  1  Leon.  224.  Cro.  Eliz.  219.  S.  C.  where 
Walmesley^  J.,  said,  ^^  If  a  man  find  my  garments  and  suffereth 
them  to  be  eaten  with  moths  by  the  negligent  keeping  of  them, 
no  action  lieth ;  but  if  he  weareth  my  garments  it  is  otherwise, 
for  the  wearing  is  a  conversion.'.'  They  urged  that  the  Plain- 
tiff was  clearly  entitled  to  some  action ;  that  had  the  injury 
arisen  from  a  mere  non-feasance  on  the  part  of  the  Defendant, 
the  proper  remedy  would  have  been  an  action  on  the  case,  but 
that  the  positive  act  of  the  Defendant  in  delivering  the  prints 
to  his  agent  in  India  without  any  authority  so  to  do  was  suf- 
ficient to  support  an  action  of  trover.  Anon.  2  Salk.  655. 
Sgeds  V.  Hay^  4  Term  Rep.  260.  where  BuUer,  J.,  said,  ^^  If  one 
man  who  is  entrusted  with  the  goods  of  another  put  them, 
into  the  hands  of  a  third  person  contrar}'  to  orders,  it  is  a  con- 
version;" and  Youl  v.  HardbotUe^  Peak^s  N.  P.  Cos.  49. 
where  Lord  Keynon  said,  ^<  I  agree  that  when  a  carrier  loses 
goods  by  accident,  trover  will  not  lie  against  him,  but  when 
be  delivers  them  to  a  third  person  and  is  an  actor,  though  un- 
der a  mistake,  this  species  of  action  may  be  maintained." 
Shepherd^  Serjt.,  contra,  was  stopped  by  the  Court 
Heath,  J. — I  am  not  clear  that  in  the  present  case  there 
was  any  breach  of  the  agreement*  The  Defendant  does  not 
agree  to  bring  the  prints  home ;  he  was  authorized  to  sell  them 
for  wha(  they  might  fetch,  if  not-more  than  one  guinea  should 
be  offered  for  them  separately :  and  under  this  part  of  the  " 
aj^eement  I  do  not  see  why  he  was  not  at  liberty  to  leave  them 
with  an  agent  to  be  sold.  The  conduct  of  the  Defendant,  how- 
ever, cannot  amount  to  a  conversion  in  any  point  of  view.  It 
is  agreed  that  piere  negligence  is  not  sufficient;  now  the  con- 
duct of  the  Defendant  in  not  selling  the  prints  in  India  was  a 
mere  nonrfeasance.  To  support  an  action  of  trover  there 
must  be  a  positive  tortious  act. 

ROOKE 
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RooKE,  J. — In  this  case  there  was  no  agreement  to  bring 
the  prints  home.  The  Defendant  left  thetn  in  India  judging 
for  the  best ;  and  though  he  ordered  the  money  to  be  remitted 
to  himself,  it  is  clear  that  this  was  done  with  no  other  view 
than  to  facilitate  the  payment  of  it  to  the  PiaintiflT.  At  all 
events  it  does  not  appear  to  me  that  there  was  any  con  version. 

Chambre,  J. — It  is  not  necessary  to  decide  whether  any 
action  at  all  could  be  maintained  under  the  circumstances  of 
this  case ;  but  the  strong  inclination  of  my  opinion  is,  that 
none  could  be  maintained.  The  Defendant  agrees  to  send 
some  prints  to  Indiay  and  if  they  are  sold  for  more  than  ooe 
guinea  each,  the  Defendant  is  only  to  account  for  them  at  that 
sum.  Then  the  Plaintiff  agrees  to  take  all  which  shall  be  re- 
turned without  any  charge  to  the  Defendant:  none  are  re- 
turned. The  agreement  concludes  with  a  general  authority,  in 
case  the  prints  do  not  sell  for  a  guinea  each,  to  sell  them  for 
whatever  they  may  fetch.  The  Defendant  not  being  able  to 
sell  them  at  a  guinea,  leaves  them  with  an  agent  to  be  sold  to 
the  best  advantage.  It  does  not  appear  that  any  have  been 
sold.  No  act  has  been  done.  The  agreement  does  not  ex- 
press the  Defendant  shall  sell  the  goods  himself;  it  seems 
therefore  that  the  delivery  to  'his  agent  was  within  the  terms  of 
the  agreement. 

Per  Cutiam^  Rule  absolute  for  entering  a  nonsuit 


Meof  18th. 

If  t  D  'V»ndant 
in  error  (the 
FlaintifTin  the 
action)  upon 
Judgment  being 
affirmeU  take  in 
execution  the 
body  of  the 
PlaiotiflTin  er- 
ror •  r  bt, 
dtmages  and 
costi  in  error, 
he  does  not 
thereby  dis- 
charge the  bail  in 
error ;  but  may 
sue  them  u))on 
their  recogni- 
zance. 


Perkins,  Administrator,  v.  Pettit  and  Yale. 

CfCIRE  FACIAS  on  a  recognizance  of  bail  in  error.  The 
Defendants  pleaded  1st,  Nul  tiel  record  of  the  recog- 
nizance. 2dly,  Ntd  tiel  record  of  the  writ  of  Scire  Judas  and 
return.  Sdly,  Executionem  non  "  because  they  say  that  to 
the  said  supposed  recognizance  a  certain  condition  was  under- 
written, which  condition  (reciting  that  the  Plaintiff  had  latdy 
in  His  Majesty's  Court  of  Common  Bench  at  Westminster  be- 
fore Sir  James  Etpe  Knight  and  his  Brethren  Justices  of 
the  said  Court  by  the  consideration  and  judgment  of  the 
said  Court  recovered  against  Jane  Howes  a  certain  debt  of 
S60/.  and  also  27/.  35.  6d.  for  his  damages  which  he  had  sus- 
tained by  occasion  of  the  detaining  that  debt  whereof  the  said 
Jane  Howes  had  been  convicted,  and  that  the  sdd  Jane  had  sued 

oat 
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out  of  His  Majest/s  Court  of  Chancery  at  Westminster  on  the        1801. 

sakl  judgment  His  Majesty's  writ  of  error  tested  the  1 9th  day  of      

May  in  the  38th  year  of  his  reign  directed  to  Sir  James  Btpre         *""* 
Knight  Chief  Justice  of  His  Majesty's  Court  of  the  Bench  afore-      PnriT  and 
said)  was,  that  if  the  said  Jane  Homes  should  by  herself  or  her 
suflScient  security  prosecute  the  said  writ  of  error  with  effect  and 
also  should  satisfy  and  pay  unto  the  said  Plaintiff  (if  the  said 
judgment  should  be  affirmed  or  the  said  writ  of  error  should  be 
discontinued  in  her  default  or  she  should  be  nonsuited  therein)  the 
debt  and  damages  aforesaid  then  already  adjudged  upon  the  said 
judgment  and  all  costs  and  damages  to  be  also  awarded  for  the 
delay  of  execution  of  the  said  judgment  by  means  of  the  said  writ 
of  error,  then  that  recognizance  should  be  void  and  of  no  effect 
or  else  should  remain  in  full  force  and  virtue  as  by  the  said  con- 
dition of  the  said  recognizance  remaining  of  record  in  the  said 
Court  of  our  said  Lord  the  King  of  the  Bench  may  more  fully 
appear.  And  the  said  Defendants  further  say  that  afterwards  to 
wit  in  Michaelmas  Term  in  the  S9th  year  of  the  reign  of  our 
Lord  the  King  the  said  judgment  was  in  all  things  affirmed  by  - 
the  Court  of  our  Lord  the  King  before  the  King  himself  the 
same  Court  then  and  still  being  at  Westminster  aforesaid  in  the 
said  county  of  Middlesex  and  by  the  same  Court  a  large  sum  of 
money  to  wit  the  sum  of  16/.  105.  was  adjudged  to  the  said  John 
according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided for  his  damages  costs  and  charges  which  he  had  by  occa^- 
sion  of  the  delay  of  the  execution  aforesaid  by  the  pretence  of  the 
prosecution  of  the  said  writ  of  error  as  by  record  of  the  said 
Judgment  of  Affirmance  still  remaining  in  the  same  Court  at 
f^^miVi^^r  aforesaid  may  more  fully  appear.  And  the  said  Plain- 
tiff afterwards  and  before  the  suing  forth  of  the  said  supposed 
"writs  oi  Scire  facias  or  either  of  them  to  wit  on  Sfc.  at  ^-c.  sued  and 
prosecuted  out  of  the  said  Court  of  our  Lord  the  King  before  the 
King  himself  the  same  Court  then  and  still  being  at  Westminster 
aforesaid  on  the  said  judgment  of  affirmance  a  certain  writ  of 
our  Lord  the  King  of  Capias  ad  satisfiiciendum  against  the  said 
Jane  Homes  directed  to  the  Sheriff  of  ilf/rfrf/«^x  whereby  the  said 
Sheriff  was  commanded  that  he  should  take  the  said  Jane  if  she 
should  be  found  in  his  bailiwick  and  her  safely  keep  so  that  he 
might  have  her  body  before  our  said  Lord  the  King  on  the  Mor- 
row of  All  Souls  then  next  following  wheresoever  he  should  then 
be  in  England  to  satisfy  the  said  John  as  well  as  the  said  debt  of 

360/. 
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1801.        960/.  as  also  the  sai^  27L  Ss.  Sd.  for  his  damages  whidi  he  had 

sustained  by  occasion  of  the  detaining  that  debt  and  also  the  said 

^'^^  16L  105.  ibr  his  damages  costs  and  dbarges  which  he  had  byoc- 
Prtr  tnd  casion  of  the  delay  of  the  execution  of  the  judgment  aforesaid  by 
**  the  pretence  of  the  prosecution  of  the  said  writ  of  error  brought 

by  the  said  Jane  against  the  said  Plaintiff  and  upon  the  premises 
aforesaid,  which  writ  after  the  issuing  and  before  the  return 
thereof  to  wit  on  4^.  at  4*c.  was  duly  d^vered  to  Charles  Pria 
Esquire  and  Peter  Mellish  Esquire  then  being  Sheriff  of  the 
same  County  to  be  executed  in  due  form  of  law  and  the  said 
Sheriff  by  virtue  of  the  said  writ  afterwards  and  before  the  rs- 
tum  thereof  and  before  the  suing  out  of  the  said  writ  of  Scire 
^/bcuu  or  either  of  them  to  wit  on  ^.  at  4^;.  took  and  arrested  die 
md  Jane  by  her  body  and  had  and  detained  her  in  his  custody 
in  execution  at  the  suit  of  the  said  Plaintiff  for  the  cause  afixre- 
said  for  a  long  space  of  time  to  wit  from  that  time  until  the  suing 
forth  of  the  said  supposed  writs  of  Scire  facias  and  firom  thence 
forth  hitherto.     Aud  this  &c.  wherefore"  &c. 

Issue  was  joined  on  the  two  first  pleas:  and  a  general  demur- 
rer put  in  to  the  last* 

Marshall^  Seijt,  was  to  have  aif;ued  in  support  of  the  de- 
murrer ;  but  Shepherd^  Serjt.,  being  called  upon  by  the  Court 
to  support  the  plea,  said  that  he  meant  to  contend  that  the 
condition  of  the  recognizance  was  satisfied  by  the  Haintiff  is 
«rror  being  taken  in  execution  for  the  original  debt  and  costs 
together  with  the  costs  of  the  writ  of  error ;  and  mentioned 
the  cases  of  Vigers  v.  Aldrich^  4  Burr.  3482.  and  Clarke  v.  C2f- 
ment^  6  Term  Rep.  525  (a). 

But  the  Court  (consisting  of  Heathy  Booke,  and  CSkm- 
brej  Js.)  ¥rere  clearly  of  opinion  that  it  was  not  an  aiguabk 
point. 

Judgment  for  the  Piamtiff  ((). 

e 

(a)  8ee4»/ajpiiei  v.  muOy,  1  Term  Rqt.  557.  and  Tcamar  v.  HagMe,  7  Tern 

\h)  SobaU  in  error  ctnnot  be  relieved  if  the  principftl  become  btnknqpt  pmfiBg  tk 
writ  of  error.    SauAooU  v.  BnalkwaiUt  1  TVrm  Rqt.  624. 


Dvto^ 
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DixoN  V.  Dixon. 


Hoy  IBth. 


FpHIS  was  an  action  of  debt  on  a  bond  for  4000/.  conditumed  A  ncosnisiiice 
-^  for  the  pqrment  of  9000^.  A  verdict  having  been  found  for  ^e  baiiin  error 
rche  Plaintiff  with  one  shilling  damages  for  the  detentbn  of  the  ^^^  ^it^ 
debt,  judgment  was  entered  up  for  4019^  lis.  Od.  being  the  ^on^iSoA^ 
faniount  of  the  penalty  with  the  addition  of  Is.  damages  and  ^^  ^"^^ 
'  1 9/.  10s.  costs.     Upon  this  judgment  the  Defendant  brought  a  ^b^  be  the 
.writ  of  exfcftj  and  a  recognizance  was  entered  into  by  two  per-  ^A'^^ 
*sons  as  his  sureties  binding  each  of  them  in  the  sum  of  40001.  then»dvet  in 
Notwkhstanding  this  writ  of  error  the  Plaintiff  sued  out  a  Fieri  ^^^^^^ 
facias  indorsed  to  levy  Si  1 9/.  1 U.  being  the  amount  of  the  sum  sufficient ; 
mentioned  in  the  condition  together  with  the  damages  and  *'*®*^  Sne^ 
Icosts  added  to  100/.  due  by  way  of  interest  interen  and 

A  rule  nisi  having  been  obtained  for  setting  aside  this  execn-  ^^di^^""** 
itioA  OQ  the  ground  of  its  having  issued  pending  a  writ  of  error,  have  been  r»-. 

Best  and  Praed^  Seijts.,  now  shewed  cause  and  objected  to  ^^^'^ 
.the  recc^izanee  upon  two  grounds,  first,  because  the  Defend- 
ant himself  had  not  entered  into  it  together  with  his  sureties ; 
secondly,  because  it  was  not  taken  in  a  proper  sum.  They  re- 
4ied  upon  the  words  of  the  statute  8  Jac.  1.  c.  8.  which  pro- 
fvides  diat  no  ^cecution  shall  be  stayed  upon  any  writ  of  error 
&ft  the  reversing  of  any  judgment  given  upon  any  obligation 
with  condition  for  the  payment  of  money  only  <^  unless  such 
person  or  persons  in  whose  names  such  writ  of  error  shall  be 
brought  with  two  sufficient  sureties  such  as  the  Court  shall 
alk>w  of  shall  first  before  sudi  stay  made  be  bound  unto  the 
{iarty  for  whom  any  such  judgment  shall  be  given  by  recog- 
nizance in  double  the  sum  adjudged  to  be  recovered  by  sudi 
former  judgment  to  prosecute  the  said  writ  of  error  with  efiect, 
and  alsoto  satisfy  and  pay  the  debts  damages  and  costs  adjudged 
upon  the  former  judgment  and  all  costs  and  damtees  to  be 
awarded  for  the  same  delaying  of  execution.**  Wim  respect 
to  the  first  point  they  contended  that  as  the  words  of  the  sta- 
tute were  positive  that  the  Plaintiff  in  error  shall  enter  into 
the  recognizance  with  two  sureties,  no  length  of  practice  to  the 
contrary  would  authorize  the  Court  to  consider  those  words 
satisfied  by  a  recognizance  entered  into  by  two  sureties  with- 
out the  Plaintiff  in  error;  and  that  the  cases  6!  Barnes  y.  Bul^ 
wetf  Carth.  121.  Goodlitie  v.  Benningtonj  Barnes^  75.  and 
JLushington  v.  Doe^  Barnes^  78.  where  recognizances  entered 
into  by  sureties  only,  were  held  sufficient  were  all  ca^s  of  gect- 

ment, 
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1801.        ment,  which  do  not  depend  on  the  statute  of  Jar.  1.,  but  on  16 

and  1 7  Car.  2.  c.  8. 5.  S.,  which  is  differently  worded  from  the 

™'  former  statute  as  it  only  requires  the  PlaintiflF  in  Error  to  be 
DixoM.  bound  without  specifying  whether  with  or  without  sureties.  On 
the  second  p<^nt  they  urged  that  as  the  statute  requires  that  the 
parties  to  the  recognizance  shall  be  bound  in  douUe  the  sum 
adjudged,  the  recognizance  in  this  case  ought  to  have  been 
taken  in  double  the  sum  of  4019/.  105.,  and  they  referred  to  a 
manuscript  note  {a)  of  one  of  the  officers  of  the  Court;  or  that 
even  supposing  according  to  the  case  of  Moor  v.  LgpuA^  1  Wik 
213.,  it  was  sufficient  to  take  the  recognizance  in  double  the 
debt  really  due,  still  the  interest  ought  to  have  been  added  to 
the  sum  mentioned  in  the  condition,  which  then  would  amount 
to  2100/. 

Shepherd  and  Bayley^  Seijts.,  contra,  as  to  both  points  rdied 
on  the  invariable  practice  of  the  Court  as  well  as  on  the  cases 
referred  to  by  the  other  side,  which  they  insisted  must  govern 
the  present. 

The  Court  (consisting  of  Heath,  Bodice,  and  Chambre,  Js.) 
were  of  opinion  that  as  the  practice  had  so  long  prevailed  with- 
out dejection,  it  was  now  too  late  to  overturn  it;  and  that  with 
respect  to  the  1st  point  they  might  without  doing  much  vkv 
lence  to  the  statute  construe  the  words  *(mth  sureties  to  mean 
by  sureties.  Rule  absolute. 

(a)  jinon*  Mai/  8th,  1796.   Action  on  the  penalty  of  the  bond. — I^  Curiam^ 

bond  for  money  payable  by  instalments ;  There  having  been  a  failure  of  iptymaA  d 

judgment    obtained  and   a  writ  of  error  the  instalments  the  Judgment  is  regular  for 

brought  thereon  ;   bail  in  error  was  only  the  whole  penalty  and  under  the  statute  S 

put  in  for  double  the  sum  due,  whereupon  Jac.  I.e.  8.  the  bail  in  error  tfaouki  ksfe 

an  application  was  made  to  set  aside  the  been  for  double  the  penalty,  and  this  appfi* 

execution  which  had  issued  notwithstand-  cation  would  hare  been  more  proper  bad  it 

ing  the  writ  of  error  and  bail  put  in,  merely  been  to  stay  all  proceedings  on  psyoieiit  of 

.  because  the  bail  were  not  bound  in  double  the  instalments  due  and  all  the  costs. 


j/ay  )6lh.  SOILLEUX    V.    HeRBST  (fl). 

If  abondof  sub-  rilHIS  was  a  rule  obtained  by  Marshall,  Seijt.,  calling  on  the 
^Uon°between  obligor  in  a  bond  of  submission  to  arbitration,  to  shew 

the  trusty  of  a    cause  whv  the  submission  should  not  be  made  a  rule  of  Court 

wife  and  her 

husband  recite  that  a  suit  for  separation  has  been  instituted  between  the  husband  and  wife  in  the  Commoiii^ 
and  that  in  order  to  put  on  end  to  any  contest  about  the  terms  of  the  separation  it  has  been  agreed  tlist 
aU  matters  should  be  referred  to  J.  5".  and  either  of  the  parties  should  be  **  at  liberty  to  apply  to  tbc 
Court'*  to  make  the  '*  award  a  rule  of  Court,'*  such  submission  may  be  made  a  rule  of  the  Court  d 
Common  Fleas  under  the  9  and  10  fT.  3. 

(a)  All  the  Affidavits  were  by  misUke  entitled  in  this  manner,  thotigh  no  cause  wu 
pending  in  the  Court. 

HeM 
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Herbst  the  obligor  was  trustee  for  the  wife  of  SoiUeux  the  1801, 
obligee.  The  bond  recited  that  Mary  SoiUeua:  wife  of  John 
Sailleux,  had  lately  instituted  her  suit  and  complaint  in  the 
Ecclesiastical  Court  at  Doctor^  Commons^  for  a  separation  and 
divorce  a  mensd  et  thoro^  and  in  order  to  prevent  further  con- 
test, controversy,  litigation,  and  disputes  whatsoever,  as  well 
touching  the  terms  on  which  such  divorce  should  be  had,  as 
also  to  terminate  and  put  a  final  end  and  determination  to  the 
said  suit,  and  to  any  doubt,  question,  contest,  and  dispute, 
which  might  arise  in  respect  of  the  children  of  the  said  marriage, 
it  had  been  proposed  by  the  said  John  SoilleuXj  and  agreed  to 
by  the  said  Man/  Soilleux,  that  the  terms  of  such  separation, 
and  all  matters  in  content  and  dispute  between  them  should  be 
left  to  the  consideration,  judgment,  arbitration,  final  determi- 
nation,, and  award  of  J.  S.  fV.  &c.,  and  it  was  agreed,  that 
either  of  the  said  parties  submitting  should  be  at  liberty  to 
apply  to  the  Court  for  making  the  said  award  a  rule  of  Court. 
The  bond  was  conditioned  for  the  performance  of  the  award 
by  the  said  Man/  SoiUeua;, 

Lens,  Serjt,  shewed  cause  and  objected,  1st,  that  in  the  re- 
cital of  the  bond  it  was  not  specified  to  what  Court  the  appli- 
cation should  be  made,  and  that  from  the  expression  *^  the 
Court,"  it  could  not  be  understood  to  be  the  intention  of  the 
parties  that  the  application  should  be  made  to  this  Court. 
2dly,  That  the  agreement  being,  that  either  of  the  parties 
might  apply  to  have  the  award  made  a  rule  of  Court,  would 
not  authorize  them  to  apply  to  have  the  submission  made  a 
rule  of  Court;  for  which  he  cited  Hanison  v.  Gundry,  2  Sir. 
1 178.  as  in  point  (a);  Sdly,  that  as  the  matter  of  dispute  be- 
tween the  parties  was  only  the  subject  of  a  suit  in  the  fx!clesi- 
astical  Court,  the  statute  of  9  and  10  W.  S.  c,  15.  gave  no 
authority  to  this  Court  to  make  the  bond  of  submission  a  rule 
of  Court,  the  statute  being  expressly  confined  to  "  contro- 
versies, suits,  and  quarrels,  for  which  there  is  no  other  remedy 
but  by  personal  action  or  suit  in  equity." 

The  Court  (consisting  of  Heathy  Rooke,  and  Chambrey  Js.) 
overruled  all  the  objections,  and  observed  as  to  the  first,  that 
by  the  words  of  the  statute,  the  parties  are  at  liberty  to  make 
the  ^bmission  "  a  rule  of  any  of  His  Majesty's  Courts  of 
record,  which  they  shall  choose,"  and  therefore  the  words 

(a)  Vide  also  Anon.  2  Barnard,  163.    Runmngtovty  SerjU,  arnicta  curia,  svd, 
tli«  cftse  of  Gundry  y,  Harrison  had  been  often  overruled. 

used 
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1801;  used  in  the  bond  were  sufficient  As  to  the  second  oligeGtion 
they  were  of  opinion,  that  the  case  of  Otmdry  v.  Harrtstm  wis 
entitled  to  very  little  credit,  and  as  to  the  3d,  that  the  obligor 
being  trusts  for  the  wife  of  the  obligee,  many  causes  of  actioo 
at  law,  and  many  suits  in  equity,  might  arise  out  of  the  dis- 
putes stated  in  the  recital  of  the  bond. 

Rule  absolute. 


Sonxxvx 
tr. 


j%  istiu  Moody,  Assignee  of  the  Sheriff^  t;.  Pheasant. 

m"U"t^^*     O^  YLE  Y,  Seqt,  applied  to  the  Court  for  leave  to  enter  op 
upon  a  btii4>ond  final  judgment  upon  a  bail-bond,  without  exefnitinga  wiit 

inff  a"*  ^rf**"    ^^  inquiry,  observing  that  although  the  practice  had  been  otbcr- 
^17  (a).      ""  wise,  the  Court  of  Kin^s  Bench  had  of  late  decided^  that  a  viit 

of  inquiry  was  unnecessary  in  such  cases. 

The  Court  (consisting  of  HecUhj  Booker  and  ChawUtre^  Js.) 
being  of  the  same  opinion,  gave  leave  to  entec  up  final  judg- 
ment accordingly. 

(a)   Vide  HkidlMfm  t.  Bryan,  SM,amiS,  166. 


CSHBllBafe 


^^  ^^^  Bell  v.  Da  Costa. 

A  Defendant  ASSUMPSIT  on  a  bill  of  exchange  agmnst  the  acceptor. 
termi*to°pieid  The  declaration  described  the  bill  to  be  .payable  to  cc^ 

inuabiy  b  not  at  tain  persous  using  the  firm  of  Messrs.  M^BratTf  Watson^  and 
id^tageofany  Co.,  and  averred,  that  the  said  person  so  using  the  firm  of 
2£2i TL"^°  Messrs.  M^Brair^  Watson^  and  Co.  as  aforesaid,  indorsed  it  to 
S^hhecoidd  the  Plaintifil  Plea,  that  before  the  indorsement,  the  said 
Sr^*  *^"^  Messrs.  M^Brair^  Watson^  and  Co.  took  and  accepted  two 
general  demur-  Other  bills  in  fiill  satis&ction.  The  Plaintiff  replied,  that  the 
^JjJJ*^?^  ^  said  persons  so  as  aforesaid  using  the  firm  of  Messrs.  JiPBrair 
Ddendantai  ac  and  Co.  did  not  accept  the  said  bills  in  satis&ction,  &c.  con- 
a^rrfabfliof  eluded  to  the  country,  and  added  the  similiter.  The  Defi^ 
able  to  certain     ant  struck  out  the  similiter^  and  put  m  a  spedal  demurrer, 

persons  uting  the 

firm  of  Messrs.  dPBrair,  WcAtan^  and  Co.  Defendant  pleaded,  that  the  sud  MeMn*  APJB^,  JTaCM, 
and  Co.  had  accepted  satisfaction.  Plaindfi*  replied,  that  the  said  person  so  as  aforesaid,  using  the  firm 
of  Messrs.  M*Brmr  and  Co.  rieaving  out  the  name  of  WaUon)^  did  not  accept  satis&ction,  and  coodnde^ 
to  the  countiy.    Semb,  that  ttiis  vanance  could  only  be  taken  advantage  of  on  spedal  demaner  («). 


(a)  S.P, MOST, J)ymol»,  I  Bmg. 979 1  wadtet  Langfirdr.  W^gkom^l Pfioe, 
670. 

assigning 
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assigning  for  causes,  that  the  Defendant  in  his  plea  had  averred,        1801. 

that  the  said  Messrs.  M^Brair^  Watson^  and  Co.  had  taken      

and  accepted  bills  of  exchange,  and  that  the  Plaintiff  in  his  ^^ 
replication  alleged,  that  the  said  persons  so  as  aforesaid  using  Da  ComM^ 
the  firm  of  Messrs.  M^Brair  and  Co.  did  not  take  and  accept 
them,  that  the  Plaintiff  had  not  tiendered  any  averment  on 
which  issue  could  be  taken  by  the  Defendant  without  depar- 
ture from  his  plea,  and  that  the  Plaintiff  had  attempted  to  put 
in  issue  a  subject-matter  foreign  to  the  Defendants  plea. 

A  rule  having  been  obtained  calling  upon  the  Defendant  to 
shew  cause  why  the  Plaintiff  should  not  be  at  liberty  to  proceed 
to  the  trial  of  the  issue,  notwithstanding  the  demun^r  put  in 
by  the  Defendant,  on  the  ground  of  the  latter  having  been 
under  terms  to  plead  issuaUy,  rejoin  gratis,  and  take  shorts 
iKydce  of  trial, 

Best^  Seijt,  shewed  cause  and  contended,  that  the  terms^ 
imposed  did  not  oblige  the  Defendant  to  waive  any  good  ground' 
of  demurrer,  but  only  not  to  demur  for  delay,  and  cited  the 
ease  of  Dewey  v.  Sopp^  2  Str^  1185. 

Shepherd  and  Bayley^  Serjts.,  contrd^  cited  Berry  v.  Anderson^ 
7  Term  Rep.  530  {a)  where  a  special  demurrer  was  held  not  to 
be  an  issuable  plea,  as  not  going  to  the  merits,  and  the  party^ 
demurring  was  compelled  to  strike  out  the  special  causes  of 
demurrer. 

The  Court  (consisting  of  Heaihy  Bookey  and  Chambre^  Ja.) 
said  the  true  question  in  these  cases  was,  whether  the  otgeo* 
tions  were  such  as  might  be  relied  on  upon  a  general  demurs 
Fer,  and  accordingly  made  the  rule  absolute  without  payment 
of  costs,  at  the  same  time  giving  the  Plaintiff  leave  to  amend 
without  payment  of  costs. 

(a)  See  also  the  caiet  there  dted  m  natiM, 


WaIxrhouse  v.  Skinnsb.  ,     ^^  ^^^ 

JSSVMPSIT.    The  declaration  stated  that  the  Plaintiff,  ^UjL  agree  to 
'^  the  instance  and  request  of  die  Defendant^  bargained  with  Jj/^  ^'a^^' 
the  Defendant  to  buy  of  himj  and  the  Defendant  agreed  to  sell  g^  ft  »  «»- 
to  the  Pl^tiff  a  quantity  of  oats  at  the  price  of  21  shillings  per  adherrfbe- 
quarter,  to  be  delivered  any  time  between  Michaelmas  day  tweennidiad^ 

^  ''  ^    and  luch  a  day; 

and  J?,  fiul  to  deliver  the  goods  within  the  time,  it  is  sufficient  for  jf.  in  decUiring  upon  the  contract  to 
aver  that  he  was  during  tdl  the  time,  and  still  is  ready  and  willing  to  receive  and  pay  for  the  goods  ; 
without  making  any  allegation  of  an  actual  tender  and  refusal  (a). 

{a)  Vide  Martm  v.  Smith,  6  JSast,  565.  501. 

1799, 
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1801.         17999  and  Ladi/'dat/  1800:  and  in  consideration  thereof  the 

— Plaintifi'  undertook  to  accept  and  receive  the  oats,  and  pay  for 

Watxkbocsx  iiiQU^  at  the  above-mentioned  price,  and  the  Defendant  under- 
SKDnm.  took  to  deliver  them  some  time  between  the  above-mentioned 
days,  *^  and  although  the  said  Defendant  afterwards,  to  wit, 
on,  &c.  at,  &c.  did  in  part  performance  of  his  said  promise 
deliver  to  the  Plaintiff  a  part,  to  wit,  five  quarters  of  the  said 
oats,  and  although  the  time  for  the  delivery  of  the  residue  of 
the  said  oats  to  the  said  Plaintiff  according  to  the  Defendant's 
promise  aforesaid  is  long  since  elapsed,  and  the  Plaintiff  was 
for  and  during  all  that  time,  and  still  is  ready  and  willing  to 
accept  and  receive  the  residue  of  the  said  oats,  and  to  pay  for 
the  same  at  the  rate  or  price  aforesaid,  to  wit,  at,''  &c.  Yet 
Defendant  not  regarding,  &c.  had  not  delivered,  &c.  but 
had  refused,  &c.  The  Defendant  pleaded  Non  assumpsit^  and 
a  verdict  having  been  found  for  the  Plaintiff,  a  rule  Nisi  was 
obtained  in  Michaelmas  Term  last,  calling  upon  him  to  shew 
cause  why  judgment  should  not  be  arrested,  because  it  was 
not  averred  in  the  declaration,  that  he  had  performed  his  part 
of  the  contract  by  tendering  the  price  of  the  com. 

Shepherd  and  Best,  Serjts.,  shewed  cause ;  and  distinguished 
this  case  from  that  of  Morton  v.  Lamb,  7  Terni  Rep.  125.  by 
observing,  that  in  that  case  there  was  no  averment  of*  the  Plain- 
tiff's readiness  to  receive  and  pay  for  the  corn ;  which  is  all 
that  is  necessary  to  support  the  action,  as  appears  from  the 
words  of  Lord  Kenyon  in  Morton  v.  Lamb,  that  *^  where  two 
concurrent  acts  are  to  be  done,  the  party  who  sues  the  other 
for  non-performance  must  aver,  that  he  has  performed,  or  m& 
ready  to  perform  his  part  of  the  contract" 

Marshall,  Serjt.,  in  support  of  the  rule  contended,  that  the 
meaning  of  the  contract  was,  that  the  money  should  be  paid  on 
the  delivery  of  the  com ;  that  the  payment  and  delivery  there- 
fore were  concurrent  acts,  and  consequently  that  neither  party 
could  maintain  an  action  against  the  other  without  averring 
performance  on  his  part,  or  a  tender  and  refusal ;  that  the 
averment  in  this  declaration  of  the  Plaintiff's  readiness  to  pay 
was  introduced  in  order  to  avoid  the  necessity  of  proving  an 
actual  tender,  without  which  the  Plaintiff  was  not  entitled  to 
maintain  his  action.  He  cited  Callonel  v.  Briggs,  1  Salk.  112. 
and  Pordage  v.  Cok,  1  Saund.  320  (a). 

Cur,  adv.  vult, 

(a)  See  the  edition  of  Saunders  by  Mr.  Serjt.  Williams,  where  in  note  4  to  the 
above  case  the  learning  upon  the  subject  is  very  fully  collected  and  conunented  upon. 

On 
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On  this  day  the  opinion  of  tlie  Court  (present  Booke  and        1801. 
Chambrej  Js.,)  was  delivered  by 

Heath,  J.  The  only  doubt  which  we  entertained  on  this 
case  arose  from  the  decision  of  the  Court  of  King's  Bench  in  SKDfiiiB. 
Morton  v.  Lamb.  But  that  decision  has  been  explained  by  the 
subsequent  case  of  Bawson  v.  Johnson^  1  East,  203.  where  in  a 
declaration  on  a  contract  similar  to  the  present  an  averment  of 
the  Plaintiff's  readiness  and  willingness  to  pay  for  the  article 
to  be  delivered  by  the  Defendant,  without  any  allegation  of  an 
actual  tender  of  the  money,  was  held  sufficient  With  the  de- 
termination of  this  last  case  we  are  perfectly  satisfied,  and  there- 
fore think,  that  the  judgment  ought  not  to  be  arrested. 

Per  Curiam^  Rule  discharged. 


END   OF   EASTER  TERM. 


Shortly  after  the  close  of  tlie  term.  Lord  Eldan^  who  had 
continued  to  hold  the  office  of  Lord  Chief  Justice  of  this  Court, 
together  witli  that  of  Lord  High  Chancellor,  and  had  occa- 
sionally presided  here  in  order  to  make  his  Report  on  motions 
for  new  trials,  where  the  causes  had  been  tried  before  him,  re- 
signed the  former  situation. 

The  Right  Honourable  Sir  Bichard  Pepper  ArdeUj  Knight 
(having  resigned  the  situation  of  Master  of  the  Rolls)  was  ap- 
pointed to  succeed  him,  and  was  created  a  Peer  by  the  title  of 
Baron  Alvanley  of  Alvanley  in  the  county  palatine  of  Chester. 

S'ur  WiUiam  Grants  Knight,  succeeded  Lord  Jlvanley  as 
Master  of  the  Rolls,  and  was  sworn  of  his  Majesty's  Most 
Honourable  Privy  Council. 

In  Hilary  Term  last  WiUiam  Mackworth  Praed^  of  LincoMs 
Jrm^  Esquire,  was  called  to  the  d^pree  of  Serjeant  at  Law. 
His  motto  was  ^^ foederis  aquas dicamus  leges'' 
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Parry  r.  Frame.  jumes^. 

ROVER  for  an  indenture  of  lease. 

The  Defendant  having  agreed  to  purchase  of  the  PlaintiflF  -^-haringigreed 

for  75/.  the  remainder  of  a  term  of  twenty  years  in  a  house,  {herenJSnder  of 

whereof  eight  years  were  unexpired,  the  latter  delivered  up  to  » tcnn,  the  latter 

him  the  indenture  of  lease  for  the  purpose  of  enabling  him  to  tbe^cate,  in 

get  an  assignment  made  out,  and  also  the  key  of  the  house,  o'^^"  *****  *>« 

After  this  the  Defendant  havinir  made  a  barirain  with  the  ori-  "*'**  *f  *"  ,"• 

^  "  signmeiit  made 

ginal  landlord  for  an  enlargement  of  the  term,  and  having  some  out ;  J.  then 
dispute  with  the  PlaintifiF  respecting  certain  fixtures  which  the  2|^°*^t^*IL 
Plaintiff's  undertenant  had  taken  off  the  premises,  refused  to  term  from  tbe 
pay  the  full  price  agreed  upon,  claiming  to  make  a  deduction  aJJf/^^JSuT* 
for  the  articles  taken  away;  and  also  declined  to  accept  an  as-  accept  an  aaiigiw. 
signment  of  the  term  from  the  Plaintiff,  alleging  that  it  was  STpri^MrniBd 
rendered  unnecessary  by  his  subsequent  bargain  with  the  ori-  en,  became  ^/a 
ginal  landlord.     Upon  this  the  Plaintiff  required  that  the  lease  22niiiioJ2 
should  be  returned,  which  was  refused :  but  no  demand  was  ■ome  fixtuvia. 
ever  made  of  the  purchase-money.     Jt  appearing  at  the  trial  nugkul^on 

^.  accepting^ 
assignment,  an^  after  demand  and  refusal  of  the  lease  might  maintain  trorer  for  it. 

G  G  2  before 
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1801.         before  Chambre^  J.,  at  the  Sittings  after  last  Easter  Term,  that 

the  Defendant  at  the  time  of  the  agreement  being  entered  into 

**^         with  the  Plaintiff  was  aware  that  the  undertenant  was  to  take 

Frame.        away  the  fixtures  in  dispute,  but  that  the  PlaintiflF  had  also 

taken  away  some  articles  to  which  he  had  no  right ;  the  Jury 

deducted  the  amount  of  the  latter  articles  from  the  price  agreed 

upon,  and  found  a  verdict  for  73/.  195. . 

Clayton^  Seijt.,  now  moved  for  a  Rule,  calling  on  the  Plaintiff 
to  shew  cause  why  a  nonsuit  should  not  be  entered,  contending, 
that  under  the  circumstances  of  this  case  trover  was  not  main- 
tainable, for  that  die  Defendant  had  an  interest  in  the  lease,  and 
a  lien  upon  it ;  that  although  a  legal  assignment  of  the  lease  had 
not  actually  been  made,  yet  that  a  court  of  equity  would  have 
enforced  the  Defendant's  title  to  it  by  compelling  a  specific  per- 
formance of  the  agreement  between  the  parties ;  that  the  Defend- 
ant therefore  having  an  equitable  title  to  the  lease,  could  not  be 
guilty  of  a  conversion  by  retaining  it;  and  that  the  two  circum- 
stances which  are  necessary  to  support  an  action  of  trover  did  not 
concur  in  this  Plaintiff,  namely,  the  right  ofproperty  and  the  right 
of  possession.     He  cited  Gordon  v.  Harper,  7  Term  Rep.  9. 

But  t/ie  Court  was  of  opinion,  that  although  the  Defendant 
on  payment  of  the  purchase  money  and  taking  an  assignment 
would  be  entitled  to  retain  possession  of  the  indenture  of  lease, 
yet  that  the  Plaintiff  had  a  right  to  insist  upon  an  assignment 
being  made  out  with  covenants  to  protect  himself^  and  that  there- 
fore, as  the  Defendant  had  refused  to  accept  an  assignment  or 
return  the  lease,  the  action  of  trover  was  maintainable. 

Clayton  took  nothing  by  his  motion. 


June  9i\i.        Waddington  and  Others  v.  Bristow  and  Others, 

Executors  of  Simmons. 

mTO"forthe  Mk  jSSUMPSIT.  The  declaration  stated  that  the  testator  in  his 
ofaU  the  hops  life-time  was  possessed  of  twenty-two  acres  of  land,  situate, 

f  rown'upon  a  ^^'  ^^  which  said  land  certain  hops  were  then  growing,  and  that 
•eruin  number    the  said  testator  being  SO  possessed  thereof,  the  Plain  tifls  bargained 

to  be  delhrcred  in  pockets  at  a  certab  place,  cannot  be  given  in  evidence  unless  stamped  with  an  agreemeDt 
stamp :  such  an  agreement  not  being  within  the  exception  in  the  23  Geo.  8.  c.  68.  *.  4.  respecting  agt«^ 
m«nts  ibr  the  sale  of  goods,  ware8>  and  merchandizes  (o). 

(a)  Vide  Shine  v.  Elmore,  2  Campb,  407.  Ingntm  v.  Lea,  id,  521.  Cndy  ▼. 
WadswoHhy  6  EaU,  602.  BoydeU  v.  Drummtmd,  11  Eatt^  142.  iVinfer  v.  SUad- 
land,  II  East,962.    Emmersan  v.  HeehMf  2  2\iiifir.  S8. 

for 
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for  and  agreed  to  buy  of  the  said  testator,  and  the  said  testator 
agreed  to  sell  to  the  said  Plaintiffs  all  the  hops  then  growing 
on  the  said  land  at  the  rate  of  10/.  per  hundred-weight,  to  be 
therefore  paid  by  the  Plaintiffs  to  the  said  testator,  and  to  be 
delivered  in  pockets  by  the  said  testator  to  the  Plaintiffs  at  W. 
in  the  county  of  Kent^  and  in  consideration  thereof  and  also  in 
consideration  that  the  Plaintiffs  had  undertaken  to  accept  and 
pay  for  the  hops  at  the  rate  aforesaid,  the  testator  undertook  to 
deliver  the  hops  to  the  Plaintiffs  at  the  place  and  in  the  man- 
ner aforesaid  in  a  reasonable  time  next  after  the  same  should 
be  pulled  and  gathered ;  that  the  hops  were  afterwards  pulled 
and  gathered  and  amounted  to  two  hundred-weight,  and  that 
although  a  reasonable  time  had  elapsed  and  the  Pla'mtifE>  were 
willing  to  receive  them,  yet  that  neither  the  testator  nor  the 
Defendants  had  delivered  them.  There  was  a  second  count 
only  varying  from  the  first  by  stating,  that  the  testator  agreed 
to  sell  to  the  Plaintiffs  all  the  hops  then  growing  on  twenty- 
two  acres  of  land  of  the  testator,  without  saying  where  the  land 
was  situate.     The  Defendants  pleaded  the  general  issue. 

This  cause  was  tried  before  Hotham^  Baron,  at  the  Maidstone 
Spring  Assizes,  when  the  following  agreement  was  produced  on 
the  part  of  the  PlaintiflFs :  "  Agreed  this  13th  of  November  1799. 
to  give  the  undermentioned  gentlemen  at  the  rate  of  VOL  per  100 
weight,  for  the  quantities  of  hops  as  attached  to  their  respective 
names,  to  be  in  pockets  and  delivered  at  Whitstable. 


1801. 

WADDINOTOir 

and  Others 

V. 

Bristow 
and  Otheri. 


(Signed)  Henry  Simmons.  Wm.  Francis^  all  his  growth 

Wm.  Francis^  &c.  &c.         about  23  acres. 
(Here  followed  several  other     Henry  Simmons^  do.  22. 
signatures.)  (Here  followed  several  names 

with  their  respective  quan- 
tities.) 
(Signed)  Sam,  Ferrandy  Waddingtojij  and  Co." 

It  was  proved  that  it  was  customary  in  Kent  for  purchasers 
of  hops  to  enter  into  agreements  while  the  hops  are  growing 
for  the  delivery  at  a  future  time,  and  tliat  when  no  particular 
time  is  specified  in  such  agreements  for  the  delivery,  it  is  un- 
derstood to  be  within  a  reasonable  time  after  the  hops  are 
picked  and  dried.  ^On  the  production  of  the  above  agreement 
it  was  objected  that  it  could  not  be  received  in  evidence  inas- 
much as  it  was  not  stamped,  and  the  learned  Judge  being  of 
that  opinion,  the  Plaintiffs  were  nonsuited. 

A  rule 
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A  rule  nisi  for  setting  aside  the  nonsuit  having  been  obtuned 
in  the  course  of  last  terra, 

Runningion,  Serjt,,  was  proceeding  on  this  day  to  shew  cause, 
contending  that  the  agreement  in  question  fell  within  the  words 
of  the  23  Geo.  S.  c.  58.  s,  I.  which  imposes  a  duty  upon  every 
piece  of  paper  upon  which  any  agreement  shall  be  written, 
whether  die  same  shall  be  only  the  evidence  of  the  contract, 
or  obligatory  upon  the  parties  from  being  a  written  instro- 
ment,  and  that  it  did  not  fall  within  the  exception  in  the  4th 
section  of  the  same  act  respecting  agreements  made  for  or  re- 
lating to  the  sale  of  any  goods,  wares,  or  merchandizes; 
when  the  other  side  was  called  upon  by  the  Court  to  support 
the  rule. 

Accordingly,  Shepherd^  Serjt,  argued  that  the  agreement  in 
question  fell  within  the  exception  in  the  4th  section  of  the  act; 
for  that  although  the  quantity  of  hops  to  be  delivered  was  mea- 
sured by  the  number  of  acres  in  the  possession  of  the  Defend- 
ant's testator,  yet  that  the  hops  at  the  time  of  the  delivery  were 
to  be  in  the  condition  of  goods,  wares,  and  merchandizes;  that 
this  case  was  not  like  an  agreement  for  the  sale  of  com  stand- 
ing on  the  ground  where  the  purchaser  is  to  reap  the  corn,  since 
the  subject-matter  of  the  contract  in  that  case  cannot  be  consi- 
dered as  goods,  wnres,  and  merchandizes,  at  the  time  when  it 
comes  into  the  possession  of  the  purchaser,  whereas  in  the  pre- 
sent instance  it  would  have  been  a  breach  of  the  contract,  if 
the  seller  had  omitted  to  deliver  them  in  the  condition  of 
goods,  wares,  and  merchandizes,  that  is,  gathered,  dried,  and 
pocketed ;  that  the  circumstance  of  the  agreement  being  made 
before  the  goods  were  in  esse^  could  not  take  it  out  of  the  ex- 
ception, for  that  if  such  were  its  effect,  every  agreement  to  de- 
liver any  article  of  what  kind  soever  at  a  future  time,  where 
the  article  is  not  in  existence  at  the  time  of  the  contract,  must 
also  be  deemed  not  within  the  exceptions ;  as  if  a  wine-mer- 
chant should  undertake  to  deliver  a  certain  quantity  of  wine 
lii  the  ensuing  year  of  the  vintage  of  the  current  year. 

Lord  Alvanley,  Ch.  J. — By  this  contract  the  Defendant's 
testator  undertook  to  sell  to  the  Plaintiffs  the  whole  produce 
of  twenty-two  acres  in  his  possession,  and  if  he  had  sold  one 
bushel  to  any  other  person  he  would  have  been  liable  to  an 
action.  He  agreed  to  sell  the  whole  produce  of  the  land  in 
a  certain  state:  the  first  term  of  tlie  agreement  is,  that  he 
will  sell  tlie  whole  produce  of  the  land,  and  the  second,  that 
it  shall  be  in  a  certain  state  at  the  time  of  delivery.    It  is 

therefore 


IN  THI   FoBTT*FIR8T  YSAB  OF  GEORGE  IIL 


M6 


tfaenefore  an  agreement  for  the  sale  of  goods,  wares^  and  mer- 
.chandize,  and  something  more.     I  think  the  agreement  is  not 
within  the  exception  of  the  statute. 

Heath,  J. — It  appears  to  me  that  the  subject-matter  of 
this  agreement  must  be  taken  with  reference  to  the  time  at 
which  the  contract  was  made.  Now  at  that  time  the  hops  did 
not  exist  in  the  state  of  goods,  wares,  and  merchandize. 

RooKE,  J. — The  object  of  the  Legislature  in  introducing 
the  exception  of  the  4di  section  was  to  prevent  the  duty  which 
had  been  imposed  by  the  1st  section  upon  all  agreements  gene- 
rally from  impeding  ordinary  commercial  transactions.  But 
the  subject  of  the  present  agreement  is  a  speculative  bargain 
relative  to  things  not  in  esse  at  the  time  when  the  contract  was 
made.  It  does  not  appear  to  me  therefore  to  fall  within  the 
meaning  of  the  exception. 

Chambre,  J. — There  is  a  little  ambiguity  in  the  terms  of 
this  agreement,  but  that  has  been  cleared  up  by  the  parol  testi<* 
mony.  Indeed  the  declaration  puts  the  matter  beyond  all 
doubt,  for  it  states  the  contract  to  be  for  the  specific  produce 
of  twenty-two  acres  of  land  alleged  to  be  in  the  possession  of 
the  vendor.  Now  the  statute  only  exempts  contracts  for  the 
sale  of  goods,  wares,  and  merchandizes.  But  this  contract 
gives  the  vendee  an  interest  in  the  whole  produce  of  that  part 
of  the  vendor's  farm,  which  consists  of  hop-grounds.  If  the 
vendor  had  grubbed  up  the  hops,  or  had  refused  to  gather  or 
dry  them,  it  would  have  been  a  breach  of  the  contract.  Though 
I  admit  that  a  contract  for  the  sale  of  so  many  hops  as  twenty- 
two  acres  might  produce,  to  be  delivered  at  a  distant  day, 
might  fall  within  the  exemption  of  the  act,  notwithstanding  the 
hops  were  not  in  the  state  of  goods,  wares,  and  merchandizes, 
at  the  time  of  the  contract  made,  yet  I  cannot  think  the/ pre- 
sent agreement  within  that  exemption,  since  it  gives  an  interest 
to  the  vendee  in  the  produce  of  the  vendor's  land. 

Rule  discharged. 


1801. 

Wasdikoton 

and  Othert 

t. 

Buatow 

andOtberi. 


Ex  parte  Motley  et  Uxor. 


June  11th. 


TT/'ILLIAMSy  Seijt,  applied  to  the  G)urt  to  amend  a  fine  The  Court  re- 
by  altering  the  surnames  of  the  Deforciants  in  the  writs  ^  fine,*mllS2d 
of  covenant  and  dedimus  potestatem,  and  in  the  praecipe  and  two  years  bM^lc, 

by  altering  the 
surnames  of  the 
Deforciants,  though  it  was  sworn  that  a  wrong  name  had  been  inserted  by  mistake. 

concord 
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1801.        concord   acknowledged  by  tbem,  and  at  the  several  oSoes 
through  which  they  had  passed,  from  Wood  to  Moilnf;  and 


Mmri^  ^^^  ^^^  chirographer  should  be  ordered  to  deliver  up  sodi 
et  Ux.  writs,  S^c.  for  the  above  purpose.  He  made  this  applicatiaa 
upon  an  affidavit  of  the  attorney  who  was  employed  to  pitt 
the  fine  in  the  year  1798,  and  of  the  Deforciants  themselves^ 
the  former  of  whom  stated,  that  at  the  time  he  was  employed 
to  pass  the  fine,  and  through  the  whole  of  the  transaction,  he 
understood  the  names  of  the  Deforciants  to  be  Wood^  and  ac- 
cordingly inserted  that  name  instead  of  MoUeyj  which  he  mm 
found  to  be  their  real  names,  in  the  writ  of  covenant,  and  dtft 
they  being  illiterate  persons  only  put  their  mark,  and  did  not 
discover  the  mistake ;  and  the  Deforciants  stated  that  the  fine 
was  read  over  to  them,  and  they  understood  it,  but  did  doC 
discover  the  mistake  which  had  been  made  with  respect  to  tlidr 
names. 

Lord  Alvanley,  Ch.  J. — This  is  an  application  to  anieDd 
a  fine,  by  inserting  the  names  of  MMey  and  wife  instead  of 
fVood  and  wife.  It  is  not  sworn  that  the  parties  at  the  tine 
the  fine  was  passed  were  as  well  known  by  one  name  as  tbe 
other,  or  even  that  they  were  known  by  the  name  of  fVoed  it 
all ;  and  we  are  desired  to  make  the  amendment  without  toy 
reason  given  why  one  name  was  put  for  the  other.  Tbe  oon* 
sequences  of  such  an  amendment  must  be  obvious  to  ewerj 
body.  Suppose  an  ejectment  brought,  and  a  search  made  fi>r 
a  fine  and  none  found ;  and  then  when  the  parties  come  to  a 
trial  a  fine  is  produced  which  escaped  the  search,  because  the 
name  has  been  changed.  These  amendments  ought  not  to  be 
made,  except  in  cases  where  the  alteration  is  of  such  a  nstoie 
as  that  no  one  can  be  misled  by  it.  Indeed  I  will  go  fiurther 
and  say,  that  if  the  Court  of  Common  Pleas  had  allowed  ssdi 
an  amendment  as  is  now  applied  for,  I,  as  Master  of  the  Rolls, 
would  not  have  granted  a  new  writ  of  covenant. 

The  other  Judges  concurring, 

Williams  took  nothing  by  his  motion  (a). 

(a)  Vide  Cross  v.  Pead,  antCt  vol  I.  p.  187.  and  the  cases  there  cital:  t\m  Pm- 
won  V.  Pearson,  1  H.  Bl.  73.  Wynne  v.  Wynw,  7  Mod,  492.  606.  '  Whedtr  t. 
Hill,  post.  Midi,  T.  Ntw,  24.  Dowtc  v.  Lloyd,  post,  Mich.  T,  ATw.  26.  and  MSbai^ 
V.  Joliiffi;  cited  Und,  in  nolis. 


Mills 
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Mills  and  Others  v.  Ball.  ^^^  !««>«• 

HIS  was  ail  action  of  trover  for  one  cask  of  madder  and  .-'•ji^^.-^v: 

...  in  JJevons/ttftf 

one  chest  of  mdigo;  to  which  the  Defendant  pleaded  the  ordered  goods  of 
generarissue.  The  cause  came  on  to  be  tried  before  Lord  Eldon^  ^' "  ^'^''J^ 
Ch.  J.,  at  the  Sittings  at  Guildhall  after  last  Hilary  Term,  hy  diip  vi&  Exe- 
when  a  verdict  was  entered  for  the  Plaintiffs  with  11 IL  Is.  3d.  *T'  <»n«fiP«^to 
damages,  and  4<0s.  costs,  subject  to  the  opmion  of  this  Court  him  thereof.  On 
upon  the  following  case :  Josias  Gard  a  trader  of  North  Taw-  ^^^^^^ 
ton^  in  the  county  of  DevoUj  about  twenty-five  miles  from  Exe^^  delivered  to  a 
terj  on  the  4th  o(  July  1799,  by  letter  to  the  Plaintiffs,  who  J^^^III^S 
were  dry-salters  in  London^  ordered  the  goods  which  were  the  themon^.'sao- 
subject  of  this  action  to  be  sent  to  him.  The  Plaintiffs  accord-  STfl^hlSd 
ingly  on  the  6th  oi  July  1 799  sent  the  goods  which  were  of  the  charges;  after 
value  of  1 1 1/.  75.  Sd.  by  the  ship  Lively,  consigned  to  Gard,  J^tle^Sf  i^' 
and  sent  a  letter  of  advice  to  him  inclosing  the  invoice,  dated  forming  that  in 
the  6th  of  July  1 799,  which  letter  Gard  received  in  course ;  ^"SiTSi^ 
and  the  goods  on  their  arrival  at  Exeter  were  delivered  to  the  deranged  he 
Defendant,  who  was  a  wharfinger  there,  and  received  them  on  uiegoodsl*and* 
Goi'd^s  account,  and  paid  the  freight  and  charges  with  which  telling  him  that 
he  debited  Gard,  and  if  any  accident  had  happened  to  the  ^urT^t  this 
goods  before  the  receipt  of  tlic  following  letter,  the  Plainti£&  time  A.  had 
would  have  called  on  Gard  for  payment.     On  the  16th  5^  acrofbank^ 
tember  1799,  soon  after  their  arrival,  Gard  wrote  the  following  niptcy,  upon 
letter   to  the  Plaintiffs   Messrs.  Smith,   Mills,  Berkett,  and  irfterwaiSTdi- 
Co.  *^  Northtawton,  16th  September  n99.  Sirs,— As  some  dis-  ciared  a  bank- 
agreeable  matters  have  recently  taken  place  in  my  concerns,  I  JJSd  to  d  fw 
have  thouirht  proper  to  leave  the  madder  and  Ead  India  indi/zo  ^«  8^^^^  "^ 

,  .   ,     T  1       1  J       r  ^       T^  •  tendered  him  the 

which  I  lately  gave  you  an  order  tor  on  your  account     It  is  fright  and 

arrived  safe  at  Exeter,  so  you  will  please  to  sell  the  same  to  ch"g«due; 

any  of  your  correspondents  there,  as  I  would  wish  to  do  by  you  promi»ed*not  to 

as  I  would  wish  to  have  done  by  myself.  I  am  very  truly.  Sirs,  ^^^  **>«"  ^^ 

your  obedient  servant,  Josias  Gard,    The  goods  are  at  the  but  afterwards' 

wharfingers'  office,  marked  Lively,  R.  Mather:'  In  consequence  f^^^^-  ****" 

of  this  letter  tlie  Plaintiffs'  wrote  to  their  agent  at  Exeter  to  of -^.though  in- 

stop  the  goods  in  possession  of  the  Defendant,  and  on  the  ^j*^  ^?' 

20th  of  September'  tlie  Plaintiffs'  agent  went  to  the  Defendant,  J9.  had  a  right  to 

in  whose  warehouse  the  goods  then  were,   and  tended  him  S^'Ste^Ss^ 

C, ;  and  Sdly, 
that  he  might  maintain  trover  for  them  against  C  (a). 

(o)  And  sec  OjH-nheim  v.  lUissellf  .3  J?,  ij-  P,  42.      Goss  v.  iVnif/i,  1  Camjib,  284. 
Ifufurntck  V.  Ivsfhi  3  East,  381.  889. 

his 
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1801*        his  freight  and  charges  and  demanded  the  goods  on  the  behalf 
of  the  Plaintiffs.     The  Defendant  said  (as  the  fact  was)  that 


^oSert        some  of  Gardes  creditors  had  been  there  before  to  demand 
V*  them,  but  he  had  refused  to  deliver  them,  hearing  that  Gard 

^**'  had  stopped  payment  He  then  promised  not  to  deliver  them 
out  of  his  custody  till  he  was  certain  of  a  safe  delivery.  On 
the  2d  of  October  the  demand  was  repeated  by  the  Plaintiffi' 
agent  and  a  bond  of  indemnity  left  with  the  Defendant  to  in- 
demnify him  against  any  claim  that  might  be  made  from  aoy 
other  person.  On  the  23d  of  September  a  commission  of  bank- 
rupt issued  against  Gardj  who  was  subject  to  the  bankrupt 
lawS)  indebted  to  the  petitioning  creditors  in  a  sum  suflSdent 
to  support  the  commission,  and  had  committed  an  act  of  bank- 
ruptcy on  the  8th  of  September  1799.  On  the  1st  of  October 
1799  he  was  duly  declared  a  bankrupt,  and  on  the  19th  of 
October  1 799,  assignees  of  his  effects  and  estate  were  duly  chosen, 
and  an  assignment  executed.  On  the  Sd  of  November  the  De- 
fendant delivered  the  goods  to  the  assignees,  who  sold  them 
for  103/.  75.;  the  charges  amounted  to  3/.  195.  The  ques- 
tions for  the  opinion  of  the  Court  were,  whether  the  Plaintifi 
were  entitled  to  recover?  and  if  they  were,  what  damages? 
whether  ill/.  75.  Sd.  or  103/.  75.,  or  99/.  175.?  If  the  Court 
should  be  of  opinion  with  the  Plaintiffs,  the  verdict  to  stand 
for  such  sum  as  they  should  direct ;  if  for  the  Defendant  a 
nonsuit  to  be  entered. 

Best^  Serjt.,  for  the  Plaintiffs.  The  question  is,  whether  the 
Plaintiffs  under  the  circumstances  of  this  case  were  entitled  to 
stop  the  goods  in  transitu  f  The  general  rule  is,  that  where  the 
vendee  becomes  insolvent  the  vendor  has  a  right  to  stop  the 
goods  at  any  time  before  they  come  into  the  actual  possession 
of  the  vendee.  In  JLickharram  v.  Mason^  2  Term  Rep.  71.  Mr. 
Justice  Ashhurst  says,  "  where  the  delivery  is  to  be  at  a  distant 
place,  as  between  the  vendor  and  vendee,  the  contract  is  am- 
bulatory till  delivery,  and  therefore  in  case  of  the  insolvenqr 
of  the  vendee  in  the  mean  time,  the  vendor  may  stop  the 
goods  in  transitu.**  Now  at  the  time  when  these  goods  were 
demanded  by  the  Plaintiffs,  they  had  not  arrived  at  their  jour- 
ney's end ;  for  they  had  only  reached  Exeter ^  and  were  to  be 
carried  on  from  thence,  and  delivered  to  the  vendee  at  North 
Tawton.  The  case  of  Hodgson  v.  Ixn/y  7  Term  Rep.  440.  is 
a  decided  authority  in  the  Plaintiffs'  favour.  Indeed  that  case 
is  much  stronger  than  the  present,  since  the  initials  of  the  ven- 
dee had  been  marked  upon  the.  articles  in  dispute  previous  to 

the 


^ 
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the  stoppage  in  transitu^  and  they  were  delivered  to  a  carrier        1801. 

nominated  by  the  vendee :  neither  of  which  circumstances  oc-       — 

curs  in  this  case.  So  in  the  case  of  Stokes  v.  La  Riviere^  cited  ^oSJcnT* 
3  Term  Rep,  ^66.  and  7  Term  Rep.  443.  the  goods  were  sent  ^ir. 
by  the  particular  conveyance  appointed  by  the  consignee :  and 
in  Hunter  v.  Real,  cited  3  Term  Rep.  466.  the  goods  in  ques- 
tion were  sent  to  the  Defendant,  who  was  an  innkeeper,  direct- 
ed to  the  consignees,  and  while  in  his  hands  he  received  direc- 
tions from  the  consignees  to  ship  them,  and  was  only  pre- 
vented from  so  doing  because  he  arrived  too  late  at  the  quay 
with  the  goods ;  yet  in  both  these  cases  the  consignees  were 
held  entitled  to  stop  the  goods  in  transitu.  And  in  Hunt  v. 
Wordy  cited  3  Term  Rep.  467.  where  goods  were  sent  by  order 
of  the  vendor  to  a  packer,  the  packer  was  considered  as  a  mid* 
die  man,  and  the  vendor  was  held  to  have  a  right  to  stop  the 
goods.  If  the  Court  should  be  of  opinion  that  the  Plaintiffs 
are  entitled  to  succeed,  the  only  remaining  question  will  be,  what 
damages  the  Plaintifl^  shall  recover?  Whether  I  ill.  7s.  StL 
the  value  of  the  goods,  103/.  75.  the  sum  for  which  they  were 
sold,  or  99/.  1 7^.  the  sum  for  which  they  sold  after  deducting 
the  charges  ? 

Here  the  Court  expressed  themselves  clearly  of  opinion  that 
the  Plaintiffs  were  only  entitled  to  the  smaller  sum. 

Shepherd,  Serjt.  contra.  The  letter  of  the  16th  o{  September 
1 799,  being  written  to  the  Plaintiffs  by  the  bankrupt  after  the 
act  of  bankruptcy,  can  have  no  effect  id  the  case,  as  it  cannot 
operate  to  rescind  the  contract  Barnes  v.  Freeland,  6  Term 
Sep.  80.  Smith  v.  Field,  5  Term  Rep.  402.  in  which  latter  case 
the  Court,  referring  to  a  case  of  Salte  y.  Field,  5  Term  Rep.  211. 
take  the  distinction  that  though  before  the  act  of  bankruptcy 
the  vendee  may  rescind  the  contract,  yet  that  after  that  time  he 
cannot  The  principal  questions  therefore  in  this  case  are, 
whether  the  claim  made  amounted  to  a  stoppage,  and  whether 
at  the  time  they  were  claimed  they  were  still  in  transitu  P  It  is 
true  that  the  doctrine  laid  down  by  Lord  Hardwicke  in  Snee  v. 
Prescot,  1  Atk.  250.  *^  that  a  consignor  may  get  the  goods  back 
again  by  any  means",  provided  he  does  not  steal  them,"  is  very 
strong.  But  in  that  case  as  well  as  in  all  the  cases  since,  in  which 
that  doctrine  has  been  recognized,  the  goods  have  been  actually 
seized  by  tlie  consignor  before  they  have  come  into  the  possession 
of  the  consignee;  whereas  in  this  case  the  vendor  was  not  able 
to  get  them  out  of  the  wharfinger's  hands  into  his  own  posses- 
sion, 
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1801.        sioD,  and  is  now  claiming  to  have  a  right  of  action  against  the 

wharfinger  for  not  delivering  them.     H!ad  the  wharfinger  de- 

Otben         livered  the  goods  to  the  Plaintiffs  on  their  demand,  perhaps 
V*  they  would  have  been  entitled  to  retain  them  ;  but  Lord  Eldon^ 

when  this  cause  was  tried,  seemed  to  entertain  some  doubt  as 
to  their  right  to  sue  the  wharfinger.  Though  if  the  PlaintifiE» 
had  put  their  mark  upon  the  goods  while  in  the  warehouse  of 
the  wharfinger,  or  if  the  wharfinger  had  agreed  to  hold  them 
for  the  Plaintifis,  such  circumstances  might  have  amounted  to 
a  stoppage ;  still  it  may  be  very  questionable  whether  a  mere 
notice  to  the  wharfinger  of  a  right  to  the  goods  is  tantamount 
to  a  stoppage.  In  considering  whether  the  goods  were  in 
transitu  at  the  time  the  notice  was  delivered  to  the  wharfinger, 
it  may  be  observed  that  in  all  the  cases  on  this  subject  expres- 
sions have  been  used  which  must  be  deemed  figurative ;  sudi 
as  that  the  goods  must  have  come  to  the  *^  corporal  touch""  of 
the  consignee,  which  Lord  Kenyan  in  Ellis  v.  Huni^  3  Term 
Rq*^  46S.  allows  to  be  a  figurative  expression,  and  that  they 
■Hfest  haT«  come  **  to  their  journey^s  end,"  which  if  strictly  true 
woaki  do  away  the  authority  of  Ellis  v.  Hunt.  Now  here  the 
wbardoicer  must  be  deemed  the  agent  of  the  bankrupt,  since 
fe  recehr^d  the  goods  on  his  account  and  debited  him  with  the 
tr^tbchc  4CBd  dutfj^. 

LocU  Alvxsley,  Ch.  J.  The  case  before  the  Court  is  shortly 
li^  iMTJi  bein^  a  trader  at  North  Tawton^  gives  orders  to  the 
l^,Amcu&  ci>  »nd  the  goods  in  question  to  him  from  London^  but 
sio<«  nsx  direct  that  they  should  be  sent  by  any  particuhr  ship; 
tutf  or\for«  were,  that  they  should  be  sent  to  Exeter  to  be  fo^ 
w^uxttii  tv>  him  at  North  Tatxton.  They  were  accordingly 
dSii^t^eit,  arrived  at  Ereter,  and  were  put  into  the  hands  of  a 
wh^urdiiger  to  be  forwarded  to  their  journey's  end.  In  the 
In^oks  c4*the  wharfinger  they  were  put  to  the  account  of  Gard 
as  the  (Krson  to  whom  tliey  were  directed,  and  he  was  consi- 
d^r^I  as  the  wliarfinger's  pay-master.  In  this  state  of  things 
the  Iccter  rf  the  16th  Sej)tenU>er  was  received  by  the  Plaintifi, 
ibc  nuMuing  of  which  I  take  to  be  this ;  the  vendee  says,  ^^  my 
situation  is  such  tliat  I  will  not  receive  the  goods,  and  you 
wav  lake  ihem  back  again  if  you  think  proper."  The  Plain- 
lilili  immediately  on  the  receipt  of  this  letter  sent  to  the  wharf- 
iuA^r  ami  forbade  him  to  deliver  them  according  to  the  direc- 
IKHI^  The  wharfinger  promised  not  to  deliver  them  till  he  could 
do  M  with  safety,  notwithstanding  which  he  afterwards  delivered 

them 
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them  to  the  assignees  oiGard.     The  question  is,  whether  the        liBOl. 

goods  in  the  hands  of  tiie  wharfinger  were  in  such  a  situation 

that  the  vendors  could  stop  tliem.     The  cases  cited  for  the      ^<^L^ 
Plaintiffs  have  established  that  where  there  is  a  contract  for  the  «. 

sale  of  goods,  and  a  delivery  has  been  made  to  a  middle  man,  ^*^"* 
who  is  merely  the  vehicle  between  the  buyer  and  seller,  the 
latter,  in  case  of  the  insolvency  of  the  former,  may  stop  them 
at  any  time  before  tliey  have  arrived  in  such  a  state  as  to  be  in 
the  actual  or  constructive  possession  of  the  buyer.  The  only 
question  is,  whether  these  goods  are  to  be  considered  as  having 
been  in  the  hands  of  a  middle  man,  or  as  having  been  taken  in 
the  possession  of  the  person  for  whom  they  were  ultimately  in* 
tended  ?  If  in  the  course  of  the  conveyance  of  the  goods  from 
the  vendor  to  the  vendee,  the  latter  be  allowed  to  exercise  any 
act  of  ownership  over  them,  he  thereby  reduces  the  goods  into 
possession,  and  puts  an  end  to  the  vendor^s  right  to  stop  them* 
So^  though  it  has. been  said  that  the  right  of  stoppage  conti- 
nues until  the  goods  have  arrived  at  their  joume/s  end,  yet  if 
the  vendee  meet  them  Upon  the  road  and  take  them  into  his 
own  possession,  the  goods  will  then  have  arrived  at  their  jour- 
ney's end  with  reference  to  the  right  of  stoppage  (a).  I  am  of 
opinion  that  the  wharfinger  in  this  case  not  having  been  parti- 
cularly employed  by  the  vendee,  is  to  be  considered  as  a  middle 
man.  And  it  has  almost  been  admitted  in  the  argument,  that 
if  the  Plaintiffs  could  have  got  the  goods  into  their  possession, 
they  would  have  had  a  right  to  keep  them.  But  then  another 
question  arises,  vtsf.  admitting  that  the  Plaintiffs  would  have 
had  a  right  to  retain  the  goods  had  they  got  them  into  their  own 

J  a)  But  in  a  case  of  Holii  v.  PownaU  out  of  the  port  from  whence  the  had  been 

another,  1  Etp.  N.  P.  Cat,  2U),  where  consigned,  and  that  that  should  divest  the 

•  cvgo  consigned  to  a  person  at  Liverpool  property  out  of  the  consignor,  and  vest 

was  on  the  arrival  oi  the  ship  there  taken  it  in  himself;  which  was  a  position  not  to 

possession  of  by  the  assignees  of  the  con-  be  supported,  as  there  would  then  be  no 

wigoBtt  who  had  become  bankrupt ;  and  the  possibility  of  any  stoppage  in  tramiiu  at 

■hip  wu  afterwards  obliged  to  perform  qua-  all.**     It  is  added  in  the  report,  that  th« 

notinev  and  during  that  quarantine  was  Court  of  King**  Bench,  on  a  motion  for  a 

plumed  by  the  consignor,  Lord  Kenyan  is  new  trial,  confirmed  the  opinion  deKverad  fay 

reported  to  have  ruled  that  the  consignor  Ijov^Kenytm  ^iJSlsiPnusj-^Q^efrtt  wh^ 

had  a  right*to  the  goods,  saying  that  *'  in  ther  there  be  any  distinction  between  car« 

Older  to  give  the  consignee  a  right  to  claim  riage  by  sea  and  carriage  by  land  upon  thia 

by  virtue  of  possession,  it  should  be  a  pos-  point :  for  it  may  be  observed  that  in  the 

setsbn  obtained  by  the  consignees  on  the  former  case  the  master,  by  signing  the  bill 

completion  of  the  voyage ;  that  the  case  of  lading,  agrees  with  the  consignor  to  d»- 

put  by  the  Defendant's  counsel,  that  the  liver  thegoods  a/ the  destined  port ;  whereas 

consignee  had  a  right  to  go   out  to  sea  in  the  latter  no  such  express  agreement  is 

to  meet  the  ship  could  not  he  supported,  as  entered  into  between  the  vendor  and  the 

ft  might  go  the  length  of  saying  that  the  carrier, 
consignee  might  meet  the  vessel  coming 

possession, 
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1801.       possession,  whether  they  have  any  right  of  action  to  recover 

•      them  out  of  the  hands  of  the  middle  man  ?   I  am  very  far  from 

^^Q^^     wishing  that  it  should  be  understood  that  an  action  may  be 
ff.  brought  by  the  person  entitled  to  stop  the  goods  against  any 

carrier  who,  after  notice  to  retain  the  goods,  delivers  them  to 
the  person  to  whom  they  were  originally  consigned  :  such  a 
rule  would  be  highly  oppressive  to  carriers.  A  carrier  knovs 
nothing  of  the  vendor.  In  the  case  of  a  conveyance  by  ship, 
the  master  signs  a  bill  of  lading  by  which  he  engages  to  deliver 
the  goods  to  the  consignee  or  his  order :  and  if  he  deliver  them 
accoi*dingly,  it  can  hardly  be  supposed  that  he  thereby  subjects 
himself  to  an  action,  because  the  vendor  has  a  right  to  stop  the 
goods  in  transitu  (a).  In  the  present  case,  however,  fuU  no- 
tice was  given  to  the  wharfinger  by  the  consignor,  and  no  de- 
mand was  made  on  the  part  of  the  original  consignee.  The 
consignor  by  letter  demanded  possession ;  and  the  wharfinger 
admitted  himself  to  be  in  the  nature  of  a  stakeholder  bound  to 
deliver  according  to  the  right  Without  determining,  there- 
fore, whether  the  wharfinger  would  have  been  liable  without 
notice,  or  even  after  notice,  supposing  no  undertaking  to  have 
been  made  by  him,  I  think  it  clear  that  the  Defendant  in  this 
case  having  undertakea  ^^  not  to  deliver  the  goods  out  of  his 
custody  till  he  was  certain  of  a  safe  delivery,"  is  answerable  to 
the  Plaintiff. 

Heath,  J.  I  am  of  the  same  opinion.  The  general  rule  of 
law  is  admitted  on  all  hands.  The  only  point  in  this  case  de- 
pends upon  the  application  of  that  rule  to  the  facts.  The 
question  therefore  is,  whether  these  goods  in  point  of  fiict  were 
stopped  in  transitu  ?  Here  there  certainly  was  no  corporal 
touch ;  but  that  took  place  which  was  equivalent  to  it.  The 
Plaintiffs  gave  notice  to  the  wharfinger  and  demanded  the  goods 
as  their  property :  and  the  wharfinger  undertook  not  to  deliver 
them  till  he  was  certain  of  a  safe  delivery.  It  is  unnecessary 
therefore  to  consider  whether  without  such  undertaking  the 
Defendant  would  have  been  liable.  Whenever  that  case  occurs 
it  will  receive  due  consideration  from  the  Court.  In  tbis 
case  doubts  have  arisen  with  some  of  the  Court  respecting  the 
effect  of  the  letter  of  the  16th  of  September.  It  appears  to 
me  however  that  it  will  not  vary  the  Plaintifis'  right    In 

(a)  In  Fearon  v.  Bowers,  1  H,  BL  S64.  m  notit,  it  was  held  by  Lee,  Ch.  J^  tfail 
where  several  lulls  of  lading  are  indorsed  to  difierent  persons,  the  captain  is  diachaigd 
by  a  delivery  to  either  of  the  consignees. 

Berwck 


Mills  tad 
Ot&tfi 
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Berwick  v.  Atkyriy  1  jS^.  165.  tlie  refusal  by  the  bankrupt  to        1801. 
receive  the  property  seems  to  have  been  considered  meritorious. 
So  I  think  that  the  conduct  of  the  bankrupt  in  this  case  was       ™o£^ 
commendable.  v. 

RooKE,  J.  In  this  case  there  b  no  dispute  respecting  the 
rule  of  law.  The  only  difficulty  arises  upon  the  application  of 
the  facts  to  the  law.  It  is  agreed  that  a  contractonce  completely 
executed  cannot  be  rescinded.  If  therefore  the  goods  had  got 
into  the  hands  of  the  consignee,  there  is  no  doubt  that  he  would 
liave  been  precluded  from  giving  a  preference  to  any  one.  But 
vhile  the  goods  are  in  transitu  they  may  be  stopped.  Then  can 
there  be  any  doubt  whether  these  goods  were  in  transitu  or  not  ? 
The  consignees  did  nothing  to  take  possession  of  the  goods  while 
they  remained  with  the  wharfinger  before  the  Pldntifi&  made 
their  claim.  That  claim  was  made  in  consequence  of  informa- 
tion (which  appears  to  me  to  have  been  very  proper)  that  cir- 
cumstances had  arisen  in  the  affitirs  of  the  consignees  which 
made  it  improper  for  them  to  receive  the  goods.  In  what  man- 
ner that  information  was  obtained  can  make  no  difference  in 
the  case.  The  honesty  of  the  consignees  ought  not  to  preju- 
dice the  Plaintiff'  right.  If  indeed  the  consignees  after  getting 
the  goods  into  their  hands  had  given  them  up,  the  case  would 
have  been  very  different :  but  here  the  information  was  given 
while  the  goods  were  in  transitu.  I  do  not  meddle  with  the 
question  how  far  an  action  might  be  maintained  against  a  car- 
rier upon  a  bare  notice  not  to  deliver;  but  I  do  not  say  that 
such  an  action  might  not  be  maintained. 

Chambre,  J.  The  1st  question  is,  whether  these  goods  were 
in  transitu  at  the  time  they  were  claimed  by  the  Plaintiff  ?  The 
goods  were  directed  to  be  sent  to  North  Tau^on,  where  the 
bankrupt  lived,  and  having  been  carried  as  far  as  they  could  go 
by  water,  they  were  delivered  to  a  wharfinger  to  be  forwarded 
to  the  bankrupt.  While  they  were  with  the  wharfinger  the 
demand  was  made,  no  act  having  been  done  to  shorten  the  jour- 
ney. We  cannot,  therefore,  without  overturning  all  the  cases, 
say  the  goods  were  not  in  transitu.  The  second  objection  is, 
that  in  order  to  entitle  the  Plaintifis  to  this  action,  they  should 
have  been  taken  actual  possession  of  by  the  Plaintifis,  either  by 
corporal  touch,  or  something  equivalent  thereto.  The  first  de- 
livery to  the  carrier  vests  the  property  in  the  vendee,  but  the 
property  so  vested  is  a  defeasible  property,  and  may  be  defeated 
by  the  insolvency  of  the  vendee.  When  therefore  the  vendor,  hav- 
ing 


4M  CASES  IN  TRINITY  TERM 

1 801.        ing  notice  of  such  insolvency,  piakes  a  demand  upon  the  person 
in  whose  custody  the  goods  are,  he  thereby  defeats  the  contract 

O^cn        If  ^^^^  ^^^^  "0^  ^^^  ^^*^^>  ^^®  carrier  would  have  it  in  his  power 
V.  to  decide  between  the  vendor  and  the  assignees  of  the  bankrupt. 

In  the  present  case  there  can  be  no  doubt  of  a  conversion  hav- 
ing taken  place.     Cases  of  difficulty  may  indeed  arise;  as,  if  a 
carrier  upon  reasonable  doubt  should  refuse  to  deliver  up  the 
g6ods  without  further  authority,  or  until  the  circumstances  of 
^e  case  are  ascertained  (a) :  for  a  demand  and  refusal  do  not 
alwajrs  constitute  a  conversion  (6) ;  there  are  many  cases  to  the 
contrary.     But  here  there  was  an  actual  conversion,  the  De- 
fendant having  ddivered  the  goods  contrary  to  his  own  under- 
taking.    There  is  another  point  however  upon  which  I  have 
entertained  some  doubt   The  vendor  did  not  get  possesnonof 
these  goods  by  his  own  diligence  and  care,  or  in  consequence 
of  casual  information ;  but  through  the  intervention  of  the  bank- 
rupt himself  eight  days  after  the  act  of  bankruptcy  committed. 
That  circumstance  raised  some  doubt  in  my  mind ;  since  it  ap- 
peared that  the  bankrupt  had  therdiy  given  a  preference  to  the 
Plaintifi  over  the  rest  of  his  creditors.     But  still  upon  the 
whole  I  am  indined  to  agree  with  the  rest  of  the  Court.    I  am 
not  fond  of  multiplying  small  distinctions,  and  think  that  too 
many  have  been  already  taken :  and  the  general  inconvenience 
«'ir.  7>c<  be  i^err  great,  since  many  cases  of  this  kind  are  not 
iil»*^  jk-"  jirm.   It  seems  indeed  that  there  will  be  a  certain  de- 
^«w  /l*'~il^c^ieon:  issued  in  die  bankrupt,  since  be  will  be  em- 
<v^t«<«YM  -1/  «kVt(^  4^vlb  which  are  coming  to  him  from  one 
.«ri^KK;^«««j^^4iiu;  V  jf  "nt  3ictace  to  another  consignee  to  stop  them 
«.  r«.,«,^-i^     ^c  iti^  ^iij'  jhnd  appears  to  have  been  committed 
Ml :  iw  .Ntei  ^'  iKi  $^tie]&  ift  thb  case,  I  am  inclined  on  this 
.»s*^iK,  tA.  ^«tU  .«o^  :h«2«^ciKK^  ciMMij^li  not  without  some  doubt,  to 
.\Mstu  >%it«)  UK*  '«^  v^'xhtr  Won. 

■■V>  C%t*iiiH^  ta  uh?  vtit^fivt  be  entered  for  the  Plain tifis  for 


>'.  i«  *   w%*wa  .iM»  i«>  <cyiaA<i»t  t4»>^  iiiai  vts  made  by  t  OM  poioa,  oel 

.4.^^  itKi^  t^  h;  utoo^t*.  Jm  In  ktKMi»  by*  but  00  the  behalf  of  the  owner. 

.K^  -.XuK»  '  .w.k   iK-   -iMfc'  v>4«awc  M  tKK»  '  (5)  Diet,  Ar  Ij^  Man^idd,  S  B»r. 

t^a  dki4<MN«j    uiftMt*  :«>  ie^ivi^r  iib«iiw  this  lt4S.     And  Meed  if  deoumd  and  lefonl 


%  «^^   .%H  A«  wrfc^uHM  4  sva^vntMi  tu  bis  only  be  found  upon  a  spedal  verdict,  h 

.^«M«  «M^   w^  V  'i^t!<MK  'Jhitn  tvr  the  ovner.  shall  not  be  ai^adiged  a  conrersion,  10 

:Jkv  >•  s^.;^  ^V  J.  :!  ITk^^.SlS.  Tlie  Ck.  67.  J7o6. 187.  S  Mod.  845.    See  also 

^!#M<avvu*Me>«l^  4wa  hr  L£K^£ia^fon,  Bost  v.  Johnson,  5  Bwr,  2827.  and  £^ 

;i  >^%if>iMkM«  *.  :^awk  1  £^  iV.  P.  Cos.  v.  Hay,  4  T^rmJUp,  260, 
K!k    Iktin  dte«M9it««icicvthatthe 
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GovETT  i;.  Johnson  and  Another.  ji«n«i7th. 

JT  ENS  and  Bayley^  Seijts.,  were  to  have  shewn  cause  against  When  two  only 
"'^  staying  proceedings  upon  the  bail-bond  in  this  case  on  the  conlnSoni  we 
usual  terms,  but  said  they  should  content  themselves  with  in-  sued,  the  Court 
sisting  against  the  Defendants  being  allowed  to  plead  in  abate-  J^ngs  upolT" 
ment  that  two  only  out  of  three  joint-contractors  were  sued;  the  bail-bond. 
and  to  shew  that  they  ought  to  be  restrained  from  -so  pleading,  fendanu  will 
they  cited  2  SalJc.  519.  Anon,  as  directly  in  point  undertake  not  to 

JSest  and  OnsloWj  Seijts.,  contended,  that  the  plea  that  other  ^t.'        ^ 
joint-contractors  were  not  sued  was  not  a  mere  dilatory  plea, 
and  therefore  the  Court  would  not  impose  such  a  restriction  as 
the  PlaintifT  required. 

But  THe  Court  said  they  thought  it  a  very  reasonable  re- 
striction, and  that  they  would  not  stay  the  proceedings  on  the 
bail-bond  to  give  the  Defendants  an  opportunity  of  pleading 
in  abatement. 

Rule  absolute,  on  the  Defendants  undertaking  not  to  plead 
in  abatement. 


Lees  v.  Warlters.  juneisih. 

TJEPLEVIN.     The  Defendant  made  cognizance  as  bailiff  The  Defendant 
■^     to  J.  L.  for  rent-arrear,  and  in  his  several  cognizances  jL'^^^i^w^ 
stated  that  the  Plaintiff  held  the  land  ^^  under  a  certain  demise  cognisance  that 
to  him  the  said  John  Lees  theretofore  made."     The  Plaintiff  UeSd"I^d^ 
pleaded  in  bar,  that  he  did  not  hold  the  land  under  a  demise  to  "  a  certain  de- 
him,  made  in  manner  and  form,  &c.    After -this  the  Defendant  ^^j,  i."(Uie 
obtained  a  judge's  order  *  that  he  shoiuld  be  at  liberty  to  amend  PWntur)  there- 
the  cognizances,  by  striking  out  in  each  cognizance  the  words  pi^l^uff  pleaded 
**  to  him  the  said  John  Leez^^  and  that  Plaintiff  should  also  in  bar  that  he 
be  at  liberty  to  plead  de  novo ;  and  in  case  the  Plaintiff  should  under  a  ^miae 
plead  new  matter,  the  Defendant  should  pay  the  costs  of  tlie  j."  ™*n°er  and 
amendment  to  be  taxed  by  the  Prothonotary :  but  if  the  Plain-  Dcfend^^ob-"* 
tiff  should  not  jAead  new  matter,  the  Defendant  should  pay  ***"*^  "J  V^ 
such  costs  only  as  should  be  occasioned  by  making  the  cause  a  striking  out  the 
remanet^  and  passing  the  record.*     The  cognizances  having  JL^'^a^Jj™ 

with  liberty  to 
tbe  Plaintiff  to  plead  de  novo,  and  that  in  case  the  Plaintiff  should  plead  new  matter,  the  Defendant 
ahould  pay  all  the  costs  of  the  amendment.    The  Defendant  having  amended  accordingly,  the  Plaintiff 
demurred  specially,  and  assigned  for  cause  that  it  did  not  appear  to  whom  the  demise  was  made.    Hdd 
that  the  demurrer  was  not  new  matter. 

VOL.  11.  H  H  been 
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1801.        been  amended  according  to  the  order,  the  Plaintiff  demurred^ 

specially,  assigning  for  cause  that  it  did  not  appear  to  wh6m 

y^  the  demise  was  made  (a), 

Waeltim.  The  Prothonotary  considering  the  special  demurrer  as  new 

matter,  allowed  all  the  costs  of  the  amendment;  upon  whidi 
a  rule  was  obtained  by  Bayley^  Seijt.,  calling  on  the  Plaintiff 
to  shew  cause  why  the  Prothonotary  should  not  be  directed 
to  review  his  taxation. 

Against  which  rule  Best^  Serjt.,  now  shewed  cause,  and  con- 
tended, that  the  demurrer  arose  entirely  out  of  the  alteration 
in  the  cognizances,  and  stated  that  it  had  always  been  the 
practice  in  the  Prothonotary''s  office  to  consider  such  a  de- 
murrer as  new  matter ;  in  which  he  was  confirmed  by  the 
Prothonotary  himself. 

But  The  Court  were  of  opinion  that  this  special  demurrer 
ought  not  to  be  considered  as  new  matter  within  the  meaniog 
of  the  order,  and  directed  the  Prothonotary  to  review  his 
taxation. 

Rule  absolute. 

(a)  Vid,  the  Stat  11  Geo,  2.  c.  19.  $,  2.  which  empowers  Defendmnts  in  repkrio  to 
avow  or  make  cognizance  generally  without  setting  out  the  title  of  the  lessor. 


jttiM  18th.  Howell  v.  Coleman* 

2^t*s^addeplJL    'DAYLEY,  Serjt.,  moved  for  a  rule  to  shew  cause  why aU 
ceedings  and  or-  proceedings  in  this  case  should  not  be  set  aside  for  irrego- 

JTte  ddfie^"''  larity,  and  the  bail-bond  be  delivered  up  to  be  cancelled, 
up,  because  a  It  appeared  that  the  Defendant  had  been  arrested  upon  a 

^*^SlSted  on  ^P^^*®'  capias^  in  which  he  was  named  W.  G.  Coleman^  without 

aspeciaio^Masin  Stating  either  of  the  Christian  names  at  length,  and  that  the 

Tn'^JeSjr^t"  affidavit  to  hoM  to  bail  described  him  in  the  same  manner. 
hoiS  to  bail,  the       7^^  Court  observed  that  the  Defendant  had  not  been  arrested 

Ws  ChriJ*^**^  by  a  wrong  name,  and  thought  the  objection  immaterial. 
name  were  in-  Bayley  took  nothing  by  his  motion. 


serted  (a), 


(a)  But  see  Beynoidt  ▼.  Hankin,  4  B,  md  Jl.  536. 


Tappekden 
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Tappenden  and  Others,  Assignees  of  Bray,  t;. 

Randall. 


1801. 


June  I9th. 


npHIS  cause  came  on  to  be  tried  before  Lord  Mvardeyj  Ch.  -rf.inconsideni- 

-■-   J.,  at  the  second  Sittings  in  this  Term,  when  a  verdict  byj^jf^.^^ 

was  found  for  the  Plaintiffs,  damages  216/.  costs  10/.  subject  for  the  peyment 

to  the  opinion  of  the  Court  on  the  following  case:  the^tter"of  loo 

The  declaration  stated,  that  th^  Defendant,  before  the  bank-  guinea*  until 

ruptcy  of  Bray^  was  indebted  to  Bray  in  300/.  for  money  lent,  should  Miount 

and  300/.  for  money  paid,  and  that  he  was  indebted  to  the  to  a  certain  »uin. 

PlainUfis  after  the  bankruptcy  in  300/.  as  well  for  money  before  had^tilen  pui^ 

Bray  became  a  bankrupt  received  to  Brai/s  use,  as  for  money  -^.brought an 

after  the  bankruptcy  received  to  the  use  of  the  assignees,  and  i^i^  ^he  socw.  of 

upon  an  account  stated  with  the  Plaintiffs  as  assignees.  ^'    Held  that 

niit  ri^j  ••  •!    the  action  was 

Brcn^  duly  became  a  bankrupt,  and  a  commission  was  issued  inaintainaUe(«). 
against  him,  under  which  the  Plaintiffs  were  declared  his 
assignees.  On  the  12th  of  November  1800,  previous  to  any 
act  of  bankruptcy,  in  consideration  of  210/.  then  paid  by  Bray 
to  the  Defendant,  the  Defendant  entered  into  a  bond  in  the 
penal  sum  of  999/.  with  a* condition  as  follows :  ^^  Whereas  the 
said  William  Randall  hath,  in  consideration  of  two  hundred 
and  ten  pounds  to  him  paid  by  the  said  John  Bray^  at  the  time 
of  the  sealing  and  delivery  of  the  above-written  bond  or  obli- 
gation, contracted  and  agreed  to  pay  unto  the  said  John  Bray 
or  his  assigns  on  the  first  day  of  May  in  every  year,  one  an- 
nuity or  clear  yearly  sum  of  one  hundred  and  five  pounds 
until  he  the  said  William  Randall^  his  heirs,  executors,  or  ad- 
ministrators, can  prove  by  evidence,  or  otherwise  to  abide  by 
the  report  of  three  eminent  hop-merchants,  who  shall  make  it  , 

appear  to  the  satisfaction  of  the  said  John  Bray^  his  executors, 
administrators,  and  assigns,  that  the  revenue  received  by  Go- 
vernment by  reason  of  the  duties  now  assessed  by  Parliament 
upon  hops  grown  in  Great  Britain^  shall  in  the  present  or  any 
one  year  hereafter  amount  to  a  full  and  clear  revenue  or  sum  of 
two  hundred  thousr.nd  pounds,  such  duties  to  be  taken  accord- 
ing to  those  at  present  imposed  by  Parliament,  and  not  to  be 
afiected  by  any  subsequent  alteration  whatever;  and  for  secur- 
ing the  due  payment  of  the  said  annuity  of  one  hundred  and 
five  pounds  until  such  event,  the  said  William  Randall  hath 

(a)  And«ee  Be  HavUland  v.  Bowerbank,  1  Campb^O.  Walker' v,  Cofutable^  IB. 
4:  P.  306.  Mounifird  v.  fFiUiSf  aiUe^  837.  AubeH  v.  WaUh^  3  Taunt,  877.  Smith 
y,  Bkkmore,  4  Taunt.  476. 

H  2  entered 
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entered  into  tlie  above-written  bond  or  obligation :  Now  there- 
fore the  condition  of  the  above-written  bond  or  obligation  is 
such,  that  if  the  said  William  Randall^  his  heirs,  executors, 
administrators,  or  assigns,  shall  and  do  from  the  day  of  the 
date  of  the  above  bond,  well  and  truly  pay,  or  cause  to'be 
paid  unto  the  said  John  Bray  or  liis  assigns,  one  annuity  or 
clear  yearly  sum  of  one  hundred  and  five  pounds  of  lawM 
money  of  Greai  Britain  on  the  first  day  of  May  in  each  and 
every  year,  without  any  deduction  or  abatement  whatsoever, 
until  the  said  William  Randall^  his  heirs,  executors,  or  admi- 
nistrators shall  prove  by  evidence,  or  otherwise  abide  by  the 
report  of  three  eminent  hop-merchants,  who  shall  make  it  ap- 
pear to  the  satisfaction  of  the  said  John  Bray^  or  his  assigns, 
that  the  revenue  received  by  Government  by  reason  of  the 
duties  now  assessed  by  Parliament  upon  hops  shall  in  the  pre* 
sent  or  any  one  year  hereafter  amount  to  a  full  and  clear  re- 
venue or  sum  of  two  hundred  thousand  pounds,  sucb  duties 
to  be  taken  according  to  those  at  the  present  time  imposed  by 
Parliament,  and  not  to  be  affected  by  any  subsequent  altera- 
tion therein ;  and  shall  and  do  make  the  first  payment  of  the 
said  annuity  of  one  hundred  and  five  pounds  on  the  first  day 
of  May  in  the  year  of  our  Lord  1802,  then  and  in  such  case 
or  cases  the  above-written  bond  or  obligation  shoulfl  be  void 
and  of  none  effect,  otherwise  it  shall  be  and  remain  in  full  force 
and  virtue. 

Wm.  RandaU  (Seal). 
"  Sealed  and  delivered  (being  first  legally 

stamped,  and  several  obliterations  and 

interlineations  being  made)  in  presence 

of 

John  Broad. 
Wm.  Mann. 


*^  Received  at  the  time  of  the  sealing  and  delivery 
of  the  within-written  bond  or  obligation  of  and  from 
the  within-named  John  Bray  the  sum  of  two  hun-  v  ^ 
dred  and  t^n  pounds  (being  the  consideration  paid 
for  the  annuity  within  secured),  by  me.  Signed  in 
the  presence  of  John  Broad^  Wm.  Mann. 

Wm.  BaniaUr 

Before  the  bringing  of  this  action  the  Plaintifis  applied  to  the 
Defendant,  stating  that  they  considered  the  bond  to  be  ill^) 

and 
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and  demanding  the  return  of  the  210/.  and  interest,  which  was 
refused. 

If  the  Court  should  be  of  opinion  that  the  Plaintiffs  were 
entitled  to  recover- back  the  said  sum  of  210/.  with  interest 
thereon,  then  the  verdict  to  stand.  If  the  Court  should  be  of 
opinion  that  the  Plaintiffs  were  entitled  to  recover  back  the  said 
sum  of  210/.  but  were  not  entitled  to  interest  thereon,  then  the 
verdict  to  be  entered  for  210/.  damages  and  405.  costs.  If  the 
Court  should  be  of  opinion  that  the  Plaintiffs  were  entitled  to 
recover  nothing,  a  nonsuit  to  be  entered. 

Bayley,  Serjt.  for  the  Plaintiffs.  The  Plaintiffs'  right  to 
recover  in  this  action  results  from  two  points,  which  are  both 
clearly  in  their  favour,  viz.  1st,  That  the  bond  stated  in  the 
case,  and  upon  which  the  money  was  advanced  is  void ;  and, 
2dly,  that  this  action  is  brought  before  the  event  has  happened, 
which  the  parties  had  in  contemplation  at  the  time  of  entering 
into  the  contract.  1st,  That  the  bond  is  void,  most  clearly 
appears  from  Atherfoldw.  Beard,  2  Tenn  Rep.  610.  and  Shirley 
V,  Sankey,  ante^  130.  [This  was  admitted  on  the  other  i»ide.] 
2dly,  The  money  advanced  by  the  bankrupt  was  not  advanced 
on  a  contract  which  was  either  malum  prohibitum  or  malum  in  se^ 
but  merely  money  advanced  on  a  consideration  which  has  failed, 
ttie  bond  given  to  secure  its  repayment  not  being  such  as  can 
be  enforced  at  law.  In  Cotton  v.  TJuirland,  5  Term  Rep.  405., 
which  was  an  action  to  recover  a  deposit  from  a  stake-holder  on 
a  wager  respecting  the  event  of  a  boxing  match,  it  was  admitted 
that  as  long  as  the  contract  is  executory,  money  so  paid  may 
be  recovered  back;  and  though  that  case  was  decided  on  the 
ground  of  the  action  being  brought  against  the  stake-holder,  who 
not  having  paid  it  over  was  justified  in  refusing  to  return  it,  yet 
Lord  Kenyan  alludes  to  the  distinction  between  contracts 
executory  and  executed  when  he  says,  ^^  this  is  not  like  tlie  case 
of  a  policy  of  insurance,  where  the  risk  having  been  run  the  party 
has  attempted  to  regain  his  money  again.*"  Indeed,  in  Ixruory  v. 
Bourdieuy  Doug..,  468.,  where  the  insured  in  an  illegal  policy 
attempted  to  recover  back  the  premium  after  the  risk  had  been 
.run,  BuUerj  J.,  says  "  there  is  a  sound  distinction  between  con- 
tracts executed  and  executory,  and  if  an  action  is  brought  to 
rescind  a  contract  you  must  do  it  while  the  contract  continues 
executory ;  and  observes  that  if  the  action  had  been  commenced 
before  the  risk  was  over,  the  Plaintiff  might  have  had  a  ground 

for 
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for  his  demand.  With  respect  to  the  late  case  of  Vandyck  y, 
Hewilty  1  Easty  96.  where  it  was  held  that  the  premium  paid  on 
an  insurance  to  cover  enemy's  property  could  not  be  recovered 
back,  there  the  risk  had  been  run  before  the  Action  was  brought, 
and  the  act  of  insuring  enemy's  proper^  was  an  offence  against 
the  policy  of  the  state.  Indeed  in  Lacattssade  v.  White,  7  Term 
Hep.  5S5.,  money  paid  on  an  illegal  wager  was  recovered  back 
after  the  event  upon  which  the  wager  proceeded  had  turned  out 
against  the  Plaintiff,  the  Court  holding  it  more  consonant  to 
sound  policy  to  permit  money  paid  on  an  illegal  consideration 
to  be  recovered  back  by  the  party  paying  it,  than  by  denying 
the  remedy  to  give  effect  to  the  illegal  contract. 

Bcstj  Serjt.  for  the  Defendant.  It  is  perfectly  clear  that 
where  money  has  been  advanced  without  any  consideration  it 
may  be  recovered  back,  but  if  advanced  on  a  consideration 
which  fails  because  the  contract  is  illegal,  then  the  rule  applies 
in  pari  delicto  potior  est  conditio  possidentis.  Tlie  only  case  in 
which  this  rule  has  ever  been  impeached  at  all  is  Lacaussade 
v.  jmtCj  and  that  decision  was  treated  by  the  Court  in  Van- 
dyck  v.  Hewitt  as  not  quite  sound,  Le  Blanc^  J.,  saying  it  bad 
since  been  "  very  much  canvassed  in  Hawson  v.  Hancock  {a\ 
where  it  was  considered  that  money  deposited  on  an  illegal 
wager  and  paid  over  to  the  winner  could  not  be  recovered  from 
him."  If  the  contract  in  the  present  case  be  a  legal  one,  the 
bond  is  not  void  but  the  Plaintiff  will  have  the  benefit  of  the 
consideration  he  has  advanced  when  his  time  comes  to  demand 
payment  of  the  annuity  ;  if  it  be  not  legal  the  rule  of  potior 
est  conditio  possidentis  applies.  It  is  not  necessary  that  the  con- 
tract should  be  immoral,  it  is  sufficient  if  it  be  illegal;  and  in- 
deed in  Howson  v.  Hancock^  Lord  Kenyon  so  treats  it  when  be 
says,  "  here  the  money  was  not  paid  on  an  immoral,  though  an 
illegal  consideration,"  (viz.  a  wager  on  a  horse-race,)  and  yet 
the  Plaintiff  was  not  permitted  to  recover. 

Lord  Alvanley,  Ch.  J.  Without  taking  time  to  look  into 
all  the  cases  which  have  been  cited,  it  does  appear  to  me  to  be 
clear  that  the  Plaintiff  in  this  case  is  entitled  to  recover  back 
the  money  which  he  has  advanced.  In  the  present  transaction 
there  was  no  moral  turpitude  whatsoever :  and  though  it  has 
sometimes  been  held  that  where  there  is  moral  turpitude  in  the 
^contract,  the  Court  will  not  allow  the  party  who  has  advanced 


(«)  8  Term  Rqu  573. 
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money  on  such  a  contract  to  recover  it  back ;  yet  no  argument 
of  that  sort  can  be  urged  in  the  present  case.  The  simple 
statement  of  this  case  is,  that  after  the  money  had  been  paid, 
but  before  the  tirae*had  arrived  at  which  the  event  in  contem- 
plation of  the  parties  contracting  was  to  take  place,  it  was 
found  out  that  the  contract  was  illegal ;  and  therefore  the  mo- 
ney paid  was  demanded  back  again.  There  is  hardly  any  case 
of  this  sort  in  which  the  distinction  between  immoral  and  ille~ 
gal  transactions  has  not  been  taken.  I  do  think  that  there  is 
a  material  distinction  between  wagers  which  are  not  recoverable 
on  account  of  some  inconvenience  which  the  public  may  sustain 
by  the  open  discussion  of  the  questions  to  which  they  give  rise, 
and  those  which  are  in  themselves  immoral.  In  the  present 
case  one  party  has  paid  money  without  any  consideration  and 
IS  therefore  entitled  to  recover  it  back  from  the  party  to  whom 
he  paid  it. 

Heath,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that 
the  distinction  adopted  by  Mr.  Justice  Buller  between  contracts 
executory  and  executed,  if  taken  with  those  modifications  which 
lie  would  necessarily  have  applied  to  it,  is  a  sound  distinction. 
Undoubtedly  there  may  be  cases  where  the  contract  may  be  of 
a  nature  too  grossly  immoral  for  the  Court  to  enter  into  any 
discussion  of  it ;  as  where  one  man  has  paid  money  by  way  of 
hire  to  another  to  murder  a  third  person.  But  where  nothing 
of  that  kind  occurs  I  think  there  ought  to  be  a  locus  pceniten^ 
tiiSj  and  that  a  party  should  not  be  compelled  against  his  will 
to  adhere  to  the  contract. 

RooKE,  J.  This  is  an  action  brought  by  assignees  to  recover 
back  money  paid  by  way  of  consideration  for  a  bond  which 
clearly  could  not  be  put  in  force,  and  I  think  this  action  may 
well  be  supported.  There  is  nothing  criminal  in  the  contract 
which  was  entered  into  between  these  parties;  nor  has  that  con- 
tract been  executed;  nor  indeed  is  this  a  case  where  money 
which  has  been  paid  over  by  a  stake-holder  is  sought  to  be  re- 
covered. I  therefore  see  no  reason  to  prevent  the  present 
Plaintifis  from  recovering:  and  I  wish  it  to  be  understood  that 
I  fully  accede  lo  the  doctrine  laid  down  by  Mr.  Justice  Buller 
respecting  contracts  executory  and  executed.  If  in  this  case 
any  money  had  been  paid  upon  the  bond  I  should  have  felt 
great  difficulty  respecting  the  right  of  the  Plaintiffs  to  recover. 

Chambre,  J.  Undoubtedly  there  is  a  great  deal  of  refinement 
in  the  discussion  which  arises  out  of  this  species  of  action :  but 
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still  I  think  that  the  nature  of  this  contract  is  not  such  as  to 
prevent  the  Plaintiff  from  recovering  the  money  which  he  has 
advanced  without  consideration.  The  contract  which  the  par- 
ties entered  into  is  not  prohibited  by  any  declaradon  of  any 
positive  law  upon  the  subject,  nor  is  it  malum  in  se:  but  it  is  a 
contract  which  cannot  be  put  in  force  tnerely  because  it  is  in- 
convenient that  the  merits  of  the  question  should  be  publicly 
discussed.  Indeed,  supposing  the  parties  able  to  refer  to  some 
published  documents  respecting  the  amount  of  the  duties,  all 
objections  to  the  wager  would  cease.  Before  the  contract  was 
in  any  way  executed,  it  being  found  that  the  aid  of  the  law 
could  not  be  had  to  enforce  the  bond,  application  was  made  to 
the  Defendant  to  pay  back  the  money  which  had  been  advanc- 
ed, and  the  Defendants  having  refused  to  pay  it,  I  think  the 
Plaintiffs  are  entitled  to  recover  in  this  action. 

Postea  to  the  Plaintiffs. 
It  was  then  suggested  to  the  Court  that  it  would  be  necessary 
for  them  to  give  an  opinion  respecting  the  amount  which  the 
Plaintiffs  were  entitled  to'  recover;  upon  which  the  Court  ob- 
served that  in  an  action  for  money  had  and  received,  nothing 
but  the  net  sum  advanced  without  interest  could  be  recovered 
(a),  and  that  the  verdict  must  therefore  be  entered  for  the 
lesser  sum.  ,  ^ 

9 

(a)  Vide  ^foses  v.  Macjeiian,  8  Burr.  1005;  and  Walker  y,  Conti4Me,  anie,  toLI 
p.  306.  MarthaU  v.  PooUy  IS  EaUt  98.  Slade  v.  Lowdl,  8  Taunt,  157. 
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Primdfacie 
every  subject  has 
a  right  lo  take 
iish  found  upon 
the  sea-shore  be- 
tween high  and 
low  water-mark ; 
but  such  general 
right  may  be 
■bridged  by  the 
existence  of  an 
exclusive  right 
in  some  indivi- 
duaL   Qiuare,  If 
there  be  a  pri" 
mA/acie  right 
in  the  subject  to 


Bagott  v.  Orr. 

nnRESPASS,  The  1st  count  was  for  breaking  and  enter- 
ing the  Plaintiff's  closes,  called  the  Foot^MuscU^Skear^ 
the  Gteat-Out-Muscle-'Skeari  and  the  Sea^Sharej  in  the  pa- 
rish of  Kei/shamy  and  Plaintiff's  shell-fish  and  shells  there 
finding,  catching,  taking,  and  carrying  away  and  converting 
and  disposing  thereof  to  Defendant's  own  use.  The  2d 
count  was  for  breaking  and  entering  the  same  closes,  and 
with  Defendant's  feet  and  the  feet  of  his  servants  in  walking, 
treading  up,  trampling  upon,  subverting  and  spoiling  Plain- 
tiff^s  soil,  earth,  and  sand,  and  with  the  feet  of  cattle  and  with 

i^eJish-4heiU  found  on  the  sea-shore  between  high  and  low  water  mark  ?  (a) 

(a)   Vide  Rogers  v.  Alien,  I  Campb.  909.  31S.  MartkaU  y,  Poole^  IS  JSut.  96. 
Blumka  r.  CaUerall,  bB.j;  A.  268. 

the 
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the  wheels  of  carriages  and  the  keels  of  boats  treading  up,        1801* 
trampling,  4-c.  and  Plaintiff's  shell-fish  and  shells,  breaking, 
crushing,  and  destroying,  and  with  spades,  shovels,  mattocks, 
pickaxes  and.other  instruments,  digging  and  making  holes  and  Om. 

pits,  and  turning  up,  S^c.  Plaintiff's  earth,  soil,  and  sand,  and 
digging  up,  raising  up,  and  getting  up  divers  large  quantities 
of  Plaintiff^s  shell-fish  and  shells,  and  carrying  away  the  same 
ond  converting  and  disposing  thereof  to  Defendant's  own  use. 
There  were  several  other  counts  for  breaking  and  entering 
Plaintiff's  several  fishery  and  his  free  fishery,  on  which  issues 
in  fact  were  jomed. 

The  Defendant  pleaded,  1st,  the  general  issue.  2dly,  As  to 
the  trespasses  mentioned  in  the  two  first  counts  that  the  closes 
therein  severally  mentioned  were  the  same,  <<  and  that  the  said 
closes  in  which,  8^c.  at  the  said  several  times  when,  8fc.  were 
and  still  are  and  from  time  immemorial  have  been  part  and 
parcel  of  a  certain  arm  of  the  sea,  in  which  every  subject  of 
this  realm  at  the  said  several  times  when,  Sfc,  of  right  had,  and 
of  right  ought  to  have  had  and  now  hath,  and  of  right  ought 
to  have  the  liberty  and  privilege  of  fishing  add  catching,  dig* 
ging  for,  raising,  getting,  taking  and  carrying  away  shell-fish 
and  shells  there,  therefore  Defendant  being  a  subject  of  this 
realm  at  the  said  several  times  when,  8^c.  entered  into  the  said 
clos^  in  which,  4-c.  so  being  part  and  parcel  of  the  said  arm  of 
the  sea  to  fish  therein  and  to  catch,  dig  for,  raise,  get,  take,  and 
carry  away  the  shell-fish  and  shells  there,  and  did  then  and 
there  fish,  and  caught,  took,  and  carried  away  the  said  shell- 
fish and  shells  in  the  first  count  mentioned,  and  also  dug  up^ 
raised  up,  and  got  up,  took  and  carried  away  the  said  other 
shell-fish  and  shells  in  the  second  count  lastly  mentioned,  as  it 
was  lawfiil  for  him  to  do,  and  for  the  digging  up  and  carrying 
away  of  the  said  shell-fish,  he  entered  the  siud  closes  in  which, 
8^.  by  himself  and  with  other  persons,  and  with  the  said  cattle^ 
carts,  waggons,  and  other  carriages,  and  the  said  boats,  lighters, 
and  other  vessels,  the  same  being  reasonable,  proper,  and  neces- 
sary in  that  behalf,  and  in  so  doing  he  necessarily  and  unavoid- 
ably with  his  feet  and  the  feet  of  those  other  persons  in  walk- 
ing a  litde  trod  up,  trampled  upon,  subverted  and  spoiled  the 
soil,  earth,  and  sand  in  the  second  count  mentioned,  and  with  the 
feet  of  the  said  cattle,  and  with  the  wheels  of  the  said  carts,  wag^ 
gons,  and  other  carriages,  and  with  the  keels  of  the  said  boats, 
lighters,  and  other  vessels  a  little  trod  up,  trampled  upon,  tore 

up. 
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1801.  up,  and  subverted  and  spoiled  other  the  soil  of  Plaintiff's  lastr 
mentioned  closes,  and  the  said  shell-£sh  and  shells  in  the  second 
count  first  mentioned  necessarily  and  unavoidably  a  little  broke. 
Cms.  crushed,  and  destroyed,  and  with  the  said  spades,  shovels,  mst- 
tocks,  pickaxes,  and  other  instruments,  the  sftme  being  nsefiil, 
proper,  and  necessary  in  that  behalf,  and  in  digging  up,  raising 
and  getting  the  said  shell-fish  and  shells  in  the  seoMid  ooont 
lasdy  mentbned,  necessarily  and  unavoidably  dug  and  made 
the  said  holes  and  pits  in  Plaintiff's  said  closes,  and  necessarily 
and  unavoidably  with  the  spades,  shovels,  mattocks,  pickaxe% 
and  other  instruments  dug  up,  turned  up,  Subverted,  and 
spoiled  a  little  of  the  earth,  soil,  and  sand  in  the  said  c1or% 
doing  as  little  damage  on  that  occasion  as  he  could,  which  are 
the  same,  Sfc.  whereof,  4tr.    And  this,  S^.  wherefore,  4^« 

Upon  this  the  Plaintiff  new  assigned,  alleging  that  Defendant 
on  the  days  in  the  first  count  mentioned   broke  and  ent^dl 
Plaintiff's  <;loses  in  the  first  count  mentioned,  **  being  certain 
closes  lying  within  the  flux  and  reflux  of  the  tides  of  the  sea  in 
Plaintifi^s  manor  otKeysham^  and  the  said  shell-fish  and  shells 
there  then  found,  caught,  took,  and  carried  away  and  con- 
verted and  disposed  thereof  to  his  own  use,  when  the  same 
closes  in  which,  4^c,  were  left  dry  and  were  not  covered  witk 
water*"  And  also  that  Defendant  on  the  days  and  in  the  man- 
ner in  the  second  count  mentioned  broke  and  entered  Plain- 
tifi^s  closes,  ^'  being  certain  closes  lying  within  the  flux  and 
reflux  of  the  tides  of  the  sea  within  Plaintiff's  said  manor  of 
KeyihaMi  and  with  his  feet,  Sfc,  trod  up,  Sfc.  the  said  earth, 
soil,  and  sand,  in  the  second  count  mentioned,  and  with  die 
feet  of  the  said  cattle  in  that  count  mentioned,   and  with  the 
wheels  of  the  said  carts,  S^c.  and  with  the  keels  of  the  said  boats, 
tfc.  trod  up  the  said  other  soil  in  Plaintifl^s  last-mentioned  closes 
in  the  said  second  count  mentioned,  and  PlaintifiTs  said  other 
shell-fish  and  shells  in  the  second  count  mentioned,  brok^ 
crushed,  S^c,  and  with  spades,  8^c,  dug  and  made  holes,  4^.  and 
raised  up  and  got  up  the  said  shell-fish  and  shells,  Sfc,  and  took 
and  carried  away  the  same,  and  converted  and  disposed  thereof, 
SfC.  when  the  last-mentioned  closes  in  which,  4^«  were  left  diy 
and  were  not  covered  with  water,  as  Plaintiff  hath  in  the  first 
and  second  counts  of  the  said  declaration  complained  against 
him,  which  several  trespasses  so  above  new  assigned  are  other 
and  different  trespasses,  ^-c.     Wherefore,  4*^. 

To 


IK  THE  FORTT-FIRST  YbAR  OF  GEORGE  III.  475^ 

To  the  new  assignment  the  Defendant  pleaded,  1st,  the  ge«        1801. 
xieral  issue ;  2dly,  "  that  the  said  closes  first  above  newly  as- 
signed,^  and  the  several  closes  secondly  above  newly  assigned  „. 

are,  and  at  the  said  several  times,  4^c.  were  the  same  closes  and  0**» 

not  other  or  different  closes,  and  are  and  at  those  times  when, 
4rc»  were  certain  rocks  and  sands  of  the  sea,  lying  within  the 
flox  and  reflux  of  the  tides  of  the  sea ;  and  that  the  said  shell- 
fish and  shells  in  the  said  closes  in  which,  Jjrc.  were  certain  shell- 
fish and  fish-shells,  which  at  the  said  several  times  when,  4^c. 
were  in  and  upon  the  said  rocks  and  sands  of  the  sea,  and  which 
but  a  little  before  the  said  times  when,  4fc.  were  by  the  ebbing 
of  the  tides  of  thesealeft  there  in  and  upon  the  said  closes  in  which, 
4tr.;  and  that  in  the  said  closes  in  the  said  declaration  mentioned, 
every  subject  of  this  realm  at  the  said  several  times  when,  4^« 
of  right  had  and  of  right  ought  to  have  had,  and  now  hath  and 
of  right  ought  to  have  the  liberty  and  privilege  of  getting,  tak- 
ing, and  carrying  away  the  shell-fish  and  fish-shells  lefl  by  the 
md  ebbing  of  the  tides  of  the  sea  in  and  upon  the  said  closes,  in 
which,  (Jr.  wherefore  the  Defendant  being  a  subject  of  this 
realm  at  the  said  several  times  when,  ^c.  entered  into  the  said 
closes  in  which,  ^c.  to  get,  take,  and  carry  away  the  shell-fish 
and  fish-shells  left  by  the  ebbing  of  the  tides  of  the  sea  in  and 
mpon  the  said  closes  in  which,  ^c.  and  then  and  there  got,  took, 
and  carried  away  the  said  shell-fish  and  shells  in  the  said  first 
count  mentioned,  and  also  got,  and  for  that  purpose  with 
spades,  shovels,  mattocks,  pickaxes,  and  other  instilments  ne- 
<:essarily  dug  up  and  raised  up,  and  took  and  carried  away  the 
other  shell-fish  and  shells  in  the  second  count  lastly  mentioned ; 
and  for  the  getting,  taking,  and  carrying  away  of  the  said  shell- 
fish and  shells,  the  Defendant  at  the  said  times  when,  <$r.  en- 
tered the  said  closes  in  which,  ^c.  as  it  was  lawful  for  him  to 
do  by  himself  and  with  other  persons,  and  with  the  said  catde, 
carts,  waggons,  and  other  carriages,  and  the  said  boats,  light- 
efs,  and  other  vessels,  the  same  being  reasonable  and  proper 
and  necessary  in  that  behalf,  and  in  so  doing  he  necessarily  and 
unavoidably  with  his  feet  and  the  feet  of  those  other  persons  in 
walking,  a  little  trod  up,  trampled,  subverted,  and  spoiled  the 
soil,  earth,  and  sand  in  the  said  second  count  mentioned,  and 
with  the  feet  of  the  cattle,  and  with  the  wheels  of  the  said  carts, 
waggons,  and  other  carriages,  and  with  the  keels  of  the  said 
boats,  lighters,  and  other  vessels,  a  little  trod  up,  trampled  upon, 
tore  up,  subverted,  and  spoiled  other  the  said  soil  of  the  said  last- 
*  mentioned 
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ISOl  •'        mentioned  closes  of  the  Plaintiff,  and  the  shell-fish  and  shells  in 

the  second  count  first  mentioned,  necessarily  and  unavoidably 

Baoot*  ^  Uule  broke,  crushed,  and  destroyed,  and  with  the  said  spades, 
Oaa.  shovels,  mattocks,  pickaxes,  and  other  instruments,  the  same 
being  usefiil,  proper,  and  necessary  in  that  behalf,  in  digging  up, 
raising,  and  getting  the  said  shell-fish  and  shells  in  the  said  se- 
cond count  lastly  mentioned,  necessarily  and  unav<Hdably  di^ 
and  made  the  said  holes  and  pits  in  Pkdntiff's  said  doses,  and 
necessarily  and  unavoidably  with  the  said  spades,  shovels,  mat- 
tocks, pickaxes,  and  other  instruments  dug  up,  tamed  up,  sub- 
verted, and  spoiled  a  little  of  the  said  earth,  soil^  and  sand  in  the 
said  closes,  as  it  was  lawful  for  him  to  do  for  the  causes  afore- 
said, doing  as  little  damage  on  that  occasion  as  he  could,  which 
are  the  same,  4r.  whereof,  4^c.    And  this,  4^.  wherefore,  4^" 

To  this  plea  there  was  a  replication,  traversing  the  right  of 
every  subject  to  take  shell-fish  and  shells,*  and  a  spedal  de- 
murrer thereto,  because  it  traversed  matter  of  law ;  but  the  Coati 
seeming  to  think  that  the  replication  was  clearly  bad,  it  was 
abandoned  by  the  Plaintiff's  Counsel,  who  reli^  upon  objec- 
tions to  the  plea. 

Marshally  Seijt.  in  support  of  the  plea.  The  question  is, 
whether  every  subject  of  the  realm  has  a  right  to  take  the  diell- 
fish  and  shells  which  are  left  upon  the  sea-shore  by  the  Abiug 
of  the  tides.  The  right  of  fishing  in  the  sea  is  acknowledged  ^ 
all  nations ;  it  is  universal,  and  part  of  the  law  of  nations. 
.  Grotius  de  Jure  BeL  ac  Pac.  lib.  ^.  c.  2.  5. 3.  And  acccHtiing  to 
Grotius  no  person  can  have  any  property  either  in  the  main  sea, 
or  in  the  principal  arms  of  the  sea ;  neither  can  a  man  have  any 
property  in  the  shores  and  sands  of  the  sea :  these  are  all  inca- 
pable of  improvement,  and  never  can  be  exhausted  by  the  only 
uses  to  which  they  can  be  applied,  namely,  those  of  supplying 
fish  and  sand.  Bracton  {lib,  1.  c.l2.^.  7.  b.)  adopting  the 
doctrine  of  the  civil  laws,  says,  ^^  Naturali  verojure  communia 
sunt  omnia  hcec^  aqua  prq/biens^  aer^  et  marey  et  littora  maris, 
quasi  maris  accessoria ;  nemo  enim  ad  littus  maris  accedere  proki- 
betur  dum  tamen  a  villis  et  adificiis  abstineat :  quia  littora  swU 
de  jure  gentium  communia  sicut  et  mare  J*  And  he  adds,  ^^Pub* 
lica  vero  sunt  omnia  Jhtmina  et  portus ;  ideoquejus  piscandi  cm- 
nibus  commune  est  inportu  et  injluminibus ;  riparum  etiam  nsus 
publicus  est  de  jure  gentium  sicut  ipsiusjluminis.'*  So  Sir  Matthew 
Hale  in  his  Treatise  de  Jure  Maris,  part  1.  cap.  4?.  Hargrove's 
Lava  Tracts,  p.  10, 1 1.  observes,  <^  In  the  sea  the  King  i^Shg" 

4  land 
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land  hath*a  double  right,  namely,  a  right  of  jurisdiction,  which      .  1801. 

he  ordinarily  exerciseth  by  his  admiral,  and  a  right  of  propriety       

or  ownership.     The  King's  right  of  propriety  or  ownership  in        Baooit 
the  sea  is  evidenced  principally  in  these  things  that  follow:  1st,         Oak. 
The  right  of  fishing  in  this  sea  and  the  creeks  and  arms  thereof 
is  originally  lodged  in  the  Crown,  as  the  right  of  depasturing 
is  originally  lodged  in  the  owner  of  the  waste  whereof  he  is  lord, 
or  as  the  right  of  fishing  belongs  to  him  that  is  the  owner  of  a 
private  or  inland  river.     But  though  the  king  is  the  owner  of 
this  great  waste,  and  as  a  consequent  of  his  property  hath  the 
primary  right  of  fishing  in  the  sea,  and  the  creeks  and  arms 
thereof,  yet  the  common  people  of  England  have  regularly  a 
liberty  of  fishing  in  the  sea,  or  creeks  or  arms  thereof  as  a 
public  common  of  piscary ;  and  may  not  without  injury  to 
their  right  be  restrained  of  it  unless  in  such  places,  creeks,  or 
navigable  rivers  where  either  the  king  or    some  particular 
subject  hath  gained  a  propriety  exclusive  of  that  common 
liberty."     In  the  same  treatise,  p.  12.  it  is  said,  "  that  de  jure 
eommuni  between  the  high  water  and  low  water-mark,  doth 
primd  facie  belong  to  the  king;  Constables  case,  5  Co.  107. 
and  Dyer^  326.  b. ;  although  it  is  trD^  that  such  shore  may  be 
and  commonly  is  parcel  of  the  manor  adjacent ;  and  so  may 
beld^to  a  subject,  yet  primd  facie  it  is  the  king's.**     From 
Constables  case,  5  Co.  107.  2  Rol.  Abr.  170.  it  appears  that  the 
shore  may  belong  to  the  subject  either  in  gross  or  as  parcel  of 
his  manor :  but  merely  being,  the  manor  of  a  particular  person 
is  not  snfiicient  to  exclude  those  who  have  a  right  to  fish  there. 
One  may  have  a  manor  and  another  the  right  of  fishing  in  the 
water ;  but  if  a  man  would  claim  a  right  of  fishing  in  the  water 
of  another,  the  proof  of  the  right  lies  upon  him.     In  Warren 
V.  Matthews^  6  Mod.  73.  1  Salk.  357.  S.  C.  Holt^  Ch.  J.,  says, 
**  Every  subject  of  common  right  may  fish  with  laveful  nets  in 
a  navigable  river  as  well  as  in  the  sea ;  and  the  king^s  grant 
cannot  bar  him  thereof."     So  in  1  Mod.  105.    Lord  Fits^wal' 
ter's  case.  Hale,  Ch.  J.,  says,  ^^  In  case  of  a  river  that  flows 
and  reflows,  and  is  an  arm  of  the  sea,  there  primd  facie  it  is 
common  to  all :  and  if  any  one  will  appropriate  a  privilege  to 
himself  the  proof  lieth  on  his  side ;  for  in  case  of  an  action  of 
trespass  for  fishing  there,  it  is  a  good  justification  to  say  that 
the  locus  in  quo  est  brachium  maris  in  quo  unisquisque  siAjechis 
Domini  Regis  habet  et  habere  debet  tiberam  piscariam.     The 
soil  of  the  river  Thames  is  in  the  King,  and  the  Lord  Mayor 
is  conservator  of  the  river,  but  it  is  common  to  all  fisher- 
men, 
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180L        uieii,  and  therefore  there  is  no  contradiction  in  the  soil  b^ 
in  one  and  the  right  of  fishing  in  the  river  common  to  all 
fishermen."     Again  in  Ward  v.  Creswellj   Willed  Rep,  265. 
Gam.  16  Fin.  Abr.  354.  tit  Piscary^  B.,  5.  C.  the  Court  held  that  all 

the  solgects  of  JSngfaiuf  oT  common  right  might  fish  in  the  sea,  it 
being  fix*  the  good  of  the  commonwealth,  and  for  the  suste- 
nance of  all  the  people  of  the  realm ;  and  that  therefore  a  pre- 
scr^)Cion  for  it  as  iqppurtenant  to  a  particular  township  was  void, 
and  as  absurd  as  a  prescription  would  be  for  travelling  the  king's 
bighwavy  or  for  the  nse  of  the  air  as  appurtenant  to  a  particular 
estate.    Tbe  statute  7  Jac.  1.  c.  18.  after  stating  in  the  preamble 
that  dirers  persons  having  lands  adjoining  to  the  sea-coast  in  the 
comities  of  Devom  and  Conrwalli  had  of  late  interrupted  the 
bargemcfi  and  such  others  as  had  used  at  their  free  wills  and 
pbnftures  to  fetch  sea-sand  and  take  the  same  under  the  fiiU  sea- 
marky  as  they  had  theretofore  used  to  do,  enacts  that  all  persons 
in  tbe  said  counties  should  be  at  liberty  to  take  sea-sand  at  all 
places  under  the  fiill  sea-mark.     That  statute  was  in  iact  a  full 
recognition  of  the  right  of  the  subject  to  use  the  shore  of  tbe  sea 
in  every  way  in  which  it  could  be  serviceable  to  him.   It  proves 
that  his  right  b  not  confined  to  the  privil^e  of  taking  shell-fish 
left  on  the  shore  by  the  ebbing  of  the  tides,  but  that  he  may  ako 
take  the  fish-shells  and  even  the  sand  of  the  shore* 

Bestf  Serjt.,  contra.     Admitting  the  general  right  of  the 
subject  to  take  the  fish  of  the  sea,  still  in  this  case  that  general 
right  is  circumscribed  by  the  circumstance  of  the  place  in 
which  these  shell-fish  and  fish-shells  were  taken  being  part  of 
the  manor  of  Keysham.     Unless  therefore  the  Defendant  set 
up  a  right  of  common  on  the  soil,  he  cannot  support  the  ease- 
ment which  he  claims.     Primd  facie  the  shores  of  the  sea  be- 
long to  the  king,  and  he  may  grant  any  part  of  them  to  a  sub- 
ject either  reserving  or  not,  as  he  pleases,  a  general  right  of 
fishery  to  all  his  subjects.     The  Plaintiff  ought  not  to  be  called 
upon  to  prescribe  for  a  right  of  fishery  over  that  which  is  ad- 
mitted to  be  his  own,  for  when  once  it  is  established  that  the 
locus  in  quo  belongs  to  the  Plaintiff,  it  must  be  presumed  to  be 
exclusively  his,  unless  some  inconsistent  right  is  set  up  by  the 
Defendant.     The  common  law-right  of  the  subject  to  go  upon 
the  shores  of  tlie  sea  between  high  and  low  water-mark  only 
applies  to  cases  where  no  exclusive  right  is  vested  in  any  indi- 
vidual.    Now  it  appears  from  the  passage  cited  from  HaUs 
Treatise,  Margrave's  Tracts,  p.  12.  that  an  exclusive  right  to 
the  shore  may  belong  to  a  subject,  though  primd  Jade  it  is  m 

the 


IN  THB  Forty-first  Year  of  GEORGE  III.  479^ 

the  king.  Indeed  in  pages  26  and  27.  of  the  same  tract,  Sir  1801. 
Matkew  Hale  speaking  of  the  sea-shore  says,  "  It  may  not  * 
only  belong  to  a'  subject  in  gross,  which  possibly  may  suppose  '  ^^^ 
a  grant  before  time  of  memory,  but  it  may  be  parcel  of  a  Oj 
manor,"  and  proceeds  to  mention  the  several  ways  by  which 
such  a  right  may  be  evidenced.  To  the  same  eflTect  is  Com, 
IHgest.  tit.  Navigation  A.  and  the  case  of  the  Abbot  of  Ram" 
say^  Dyer  326.  b. ;  and  the  same  is  admitted  by  Lord  ManS" 
field  in  the  case  of  Carter  v.  Murcot^  4  Burrn  2164.  Although, 
however,  the  common  taw-right  of  the  subject  should  be  esta- 
Uished  to  take  sea-fish,  yet  it  by  no  means  follows  that  the 
4iub}ect  has  a  right  to  take  the  shells  which  are  thrown  upon  the 
sea-shore.  It  is  well  known  that  in  many  parts  of  England 
much  of  the  various  matter  which  is  deposited  upon  the  shore 
by  the  sea,  belongs  to  the  owners  of  the  adjacent  soil,  and  is 
'diq>osed  of  by  them  to  very  great  advantage.  The  statute 
7  Jac*  1.,  which  has  been  cited  in  support  of  the  right  of  the 
sabject  to  take  whatever  is  found  between  high  and  low  water- 
mark, seems  to  afford  a  contrary  inference ;  for  it  is  to  be  ob- 
jserved  that  it  is  an  enacting  and  not  a  declaratory  law,  and  that 
-a  peculiar  privilege  is  thereby  granted  to  the  men  of  Devon  and 
CSomfwattj  which  peculiar  privilege  it  would  have  been  absurd 
to  grant,  if  all  the  people  of  England  had  been  entitled  thereto 
by  cmnmon  law. 

The  Court  were  of  opinion  that  if  the  Plaintiff  had  it  in  his 
power  to  abridge  the  common  law-right  of  the  subject  to  take 
searfish,  he  should  have  replied  that  matter  specially,  and  that 
not  having  done  so,  the  Plaintiff  must  succeed  upon  his  plea 
as  far  as  related  to  the  taking  of  the  fish ;  but  observed  that  as 
no  authority  had  been  cited  to  support  his  claim  to  take  shells, 
they  should  pause  before  they  established  a  general  right  of  that 
kind.  They  therefore  offered  to  allow  the  Defendant  to  amend 
his  plea  without  costs,  by  striking  out  his  claim  to  the  fish- 
shells,  and  shaping  his  justification  in  such  way  as  he  should 
be  advised.     Which  offer  was  accordingly  accepted  (a). 

(a)  See  Bro.  CuUoms,  pL  46.  dtet  18  Ed.  4.  18,  19,  Fm.  jib.  Trespass,  p,  476. 
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jiiMffioui.  Abercrombie  v.  Parkhurst. 

»n>Je^  ^^  T^EPLEVIN  of  cattle  taken  in  the  parish  of  Thames  Ditton, 
The  iMf^t  in    the  county  of  Surry j  in   a  certain  place  there  called 

•▼owedtb*^     Ciajgate. 

^^<^  certain  The  Defendant  avowed  the  takmg  of  the  said  cattle  in  the 
B™"*****roA*  ^^  declaration  mentioned,  in  the  said  place  in  which,  4^.:  and 
aad  becMiM  the  justly,  4^«  Under  a  demise  from  the  person  seised  in  fee  of  certain 
***^  S«^n  premises,  "  whereof  a  certain  close  called  Helmensj  otharwiae 
f.  be  took  them  /J<f//fn5,  was  and  from  thcnce  hitherto  hath  been,  and  Still  18  part 
Si^^'ltTu  and  parcel  f  into  which  he  entered  and  took  pos8«saion:  "and 
way  to  the  being  so  thereof  possessed,  because  the  said  cattle  in  the  saidde- 

S^ii^T"  claration  mentioned  at  the  said  time  when,  Sfc.  w«re  in  the  said 
ler  the  avowry  close  Called  Helmtns^  otherwise  HeUins  parcel,  4^  feeding  and 
^  pleaded.       depasturing  upon  the  grass  and  herbage  of  the  Defendant  there 

then  growing,  and  otherwise  doing  damage  there  to  the  said 
Defendant,  he  the  said  Defendant  well  avows  the  taking  of  the 
said  cattle  in  the  said  declaration  mentioned,  in  the  said  dose 
called  HelmenSf  otherwise  HeUins  parcel,  4^.  as  and  for  a  dis- 
tress for  the  said  damage  so  done  and  doing  by  the  said  cattle 
there,  and  driving  the  said  cattle  in  the  said  declaration  men- 
tioned from  the  said  dose  called  Helmens,  otherwise  HettinSf 
parcel,  ^c.  in  and  along  the  said  place  In  the  said  dedaratioo 
mentioned,  in  which,  ^c.  in  order  to  impound  the  same  as  he 
lawfully  might  for  the  cause  aforesaid;  and  justly,  4*c«  and  this, 
4*c.  wherefore,  ^J"^."  praying  a  return  of  the  cattle; 
To  this  there  was  a  general  demurrer  and  joinder. 
Shepherd^  Serjt,  in  support  of  the  demurrer.  The  ol]gectioo  to 
the  avowry  is  that  the  declaration  having  stated  that  the  cattle 
were  taken  in  a  certain  place  called  CUa/gatej  the  Defetadant  first 
avows  that  he  did  so  take  them,  and  then  states  that  he  took  tbem 
in  aplace  called  Helmens^  otherwise  HeUins^  and  drove  them  in  and 
along  the  place  in  the  declaration  mentioned,  in  order  to  impound 
them.  Now  these  latter  facts  he  should  have  first  stated,  and  then 
have  traversed  that  he  took  the  cattle  at  the  place  in  the  declara- 
tion mentioned;  instead  of  which,  according  to  the  form  of  this 
avowry,  he  states  that  which  is  inconsistent,  namely,  first  that  he 
took  them  at  ClaygatCy  and  then  that  he  took  them  elsewhere.  In 
Joknsony.  Wollj/er,  1  Sir.  507.  it  is  laid  down  by  Pratty  Chief  Jus- 
tice, 
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tice,  that  where  the  party  avows  at  a  different  place  in  order  to  1801. 
bave  a  return  he  must  traverse  the  place  in  tlie  count,  because 
his  avowry  is  inconsistent  with  it.  Indeed  the  form  in  which 
the  Defendant  should  have  avowed  appears  in  Foofs  case,  PAUBCEfx. 
1  Salk,  98.  wherein  replevin  for  taking  a  horse  in  quodam  loco 
vocaf  the  common  marsh,  the  Defendant  pleaded  that  he  took 
it  in  guodam  loco  voca^  the  plpt,  absque  hoc,  that  he  took  it  in 
quodam  loco  vocaf  the  common  marsh ;  and  then  pro  retomo 
habendo  went  on  to  make  conusance  for  rent  arrear :  the  Plain- 
tiff having  pleaded  in  bar  to  the  conusance,  and  traversed  the 
seisin  of  the  person  under  whom  the  rent  was  claimed^  the  De- 
fendant demurred  and  had  judgment,  the  Court  saying  that  the 
Plaintiff  had  no  right  to  traverse  the  matter  of  the  conusance, 
and  held  it  a  discontinuance.  Now  in  this  case  it  is  material 
to  the  Plaintiff  to  take  an  issue  upon  the  cause  of  the  taking, 
and  yet  in  the  way  in  which  the  avowry  is  pleaded  he  would  be 
precluded  from  so  doing  :  for  if  he  had  denied  the  seisin,  or 
the  cattle  being  in  Helmensy  otherwise  Hellins,  it  would  accord- 
ing to  the  case  in  Salkeld  have  been  a  discontinuance. 

Best,  Serjt  contra,  was  stopped  by  the  Court. 

Lord  Alvanley,  Ch.  J.  Upon  principles  of  common  sense 
this  seems  to  be  an  avowry  very  well  pleaded.  The  Defendant 
has  avowed  that  which  was  the  truth  of  the  case,  namely,  that 
though  he  had  the  cattle  during  part  of  the  time  in  the  close 
called  Claygate,  yet  that  he  originally  took  them  in  another 
dose  called  iifi?/w^7i5,  otherwise  Hellins* 

Heath,  J.  It  seems  to  me  that  the  case  cited  from  Salkeld  has 
no  application  to  the  present.  There  the  only  question  related  to 
the  place  where  the  cattle  were  taken,  whereas  here  the  dispute 
between  the  parties  turns  upon  the  cause  of  taking  the  catde. 

RooKE,  J.  The  declaration  in  this  case  appears  to  me  to  have 
been  framed  with  a  view  to  draw  the  Defendant  into  a  difficulty. 
If  so,  it  has  failed,  for  the  avowry  seems  to  me  to  be  well  pleaded. 

Chambre,  J.  When  the  cattle  of  one  man  are  taken  by  an- 
other, it  is  not  very  easy  for  the  former  to  ascertain  in  what  place 
diey  were  taken,  and  therefore  he  is  allowed  to  allege  that  they 
were  taken  in  whatever  place  he  finds  the  other  in  possession  of 
them.  Now  here  the  declaration  having  alleged  a  taking  in  the 
close  called  Claj/gatCyihe  avowry  also  sets  forth  a  taking  in  CZay- 
gaie,  but  shews  what  kind  of  a  taking  tliat  was.  With  respect 
to  the  case  in  Salkeld,  there  was  no  taking  at  all  in  the  place 
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laid  in  the  declaration,  and  when  the  Defendant  had  pleaded  in 
abatement  to  the  place,  and  put  in  a  formal  conusance  pro  re- 
tomo  habendoy  it  is  most  clear  that  the  Plaintiff  had  no  right  to 
traverse  the  matter  of  the  conusance.  But  in  this  case  the 
Plaintiff  was  at  liberty  to  traverse  any  part  of  the  avowry  which 
he  might  think  proper. 

Shepherd  then  applied  to  the  Court  for  leave  to  amend ; 

But  The  Court  being  of  opinion  that  the  demurrer  was  fri- 
volous, refused  his  application,  and  gave 

Judgment  for  the  avowant  {a\ 


(a)  See  note  1.  by  WUHanUt  Seijt^  on  the  case  of  Potter  v.  iVbrfA,  1  SmimlSV!. 
from  which  and  the  authorities  there  cited,  this  avowry  appears  to  be  pleaded  in  tlK 
usual  manner. 


June  23d, 


An  agreement 
between  parties 
to  a  suit  in 
Chancery  bind* 
ing  themselves, 
thdr  executors, 
and  administra- 
tors, made  an 
onler  of  that 
Court  and  acted 
upon  therdn  as 
such,  may  be  the 
ground  of  an 
aetumptk  at 
Uw(a). 


Henry  Smith  v.  Samuel  Whalley  and  Thomas 

Allport.  , 

/ASSUMPSIT  on  a  special  agreement  The  cause  coming 
"^  on  to  be  tried  at  the  Sittings  after  Easter  Term  be&re  Lord 
Alvardey^  Ch.  J.,  a  verdict  was  found  for  the  Plaintiff  for  7542. 
3^.  Bd,  subject  to  the  opinion  of  this  Court  upon  a  case  which 
stated  in  substance  as  follows : 

A  cause  being  depending  in  the  Court  of  Chancery,  in  which 
John  Doyley  was  Plaintiff,  and  Henry  Smith  (the  present 
Plaintiff),  John  Dunkin  and  Edward  Glover,  Defendants,  an 
agreement  was  entered  into  between  the  Plaintiff  and  Defend- 
ants, entitled  as  follows :  **  In  Chancery.  Between  John  Dojf- 
ley  Plaintiff,  Henry  Smith,  John  Dunkin,  and  Edward  Glaoer, 
Defendants."  The  agreement  recited  an  order  of  the  Chan- 
cellor for  the  payment  of  certain  sums  of  money  lodged  in  the 
Bank  to  the  credit  of  the  cause,  and  that  one  Charles  Harrison, 
former  solicitor  in  the  cause  (since  become  a  bankrupt)  should 
deliver  his  bill  of  fees,  and  that  it  should  be  referred  to  a  Master 
to  tax  the  same,  till  which  time  payment  should  be  reserved; 
and  further  reciting,  that  a  bill  had  been  delivered,  whereby 
tliere  appeared  to  be  a  balance  of  1601/.  5s.  due  from  the  said 
Henry  Smith  to  Samuel  Whalley  and  Thomas  AUport,  assignees 
of  the  said  Charles  Harrison,  subject  to  taxation  not  then  made; 
and  further  reciting,  that  a  further  sum  had  lately  been  paid 
into  the  Bank  to  the  credit  of  the  cause,  for  which  the  said 


(«)   Vide  Fry  V.  Mali^oim,  i  Taunt.  705.  Dowse  v.  Coie,  3  Bing.  fO. 
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Henry  Smith  had  applied  to  the  Court;  and  that  the  matter        1801. 

was  adjourned  until  it  could  be  ascertained  what  the  said  Charles      

Harrison  had  received  on  account  of  his  fees ;  and  that  upon  the  «. 

said  matter  afterwards  coming  on  to  be  heard,  it  was  referred  Wxallst 
tOjSL  C.  C.  Esq.  to  inquire  what  bills  of  fees  of  the  said  Charles 
Harrison  were  a  lien  upon  the  fund  placed  to  the  credit  of  the 
cause,  and  what  the  said  Henry  Smith  was  personally  liable  to 
pay ;  and  that  after  such  inquiry  had,  such  fhrther  order  should 
be  made  as  should  be  just ;  and  further  reciting,  that  instead  of 
prosecuting  such  inquiry,  the  said  Henry  Smith  and  the  assignees 
.bad  come  to  an  agreement  that  the  sum  placed  in  the  Bank 
should  be  divided  into  equal  moieties,  one  jnoiety  to  be  paid  to 
Henry  Smith  to  his  own  use,  and  the  other  to  the  assignees  on 
account  of  the  fees,  and  in  part  payment  of  what  should  be  found 
due  by  the  Master's  report;  ti  at  until  such  report  all  further 
sums  paid  into  the  Bank  should  also  be  divided  into  equal  moier 
ties,  one  moiety  to  the  said  Henry  Smithy  and  the  other  not  ex- 
ceeding, with  the  before-mentioned  moiety,  1000/.  to  the  said 
assignees,  until  the  said  fees  should  be  paid,  but  subject  to  taxa- 
tion as  aforesaid,  unless  a  compromise  should  Itake  place ;  that 
if  after  the  Master's  report  there  should  be  found  due  to  the 
assignees  more  than  they  should  have  received,  pursuant  to  the 
said  agreement,  all  further  sums  to  be  paid  into  the  Bank  should 
be  divided  in  like  manner  until  the  assignees  should  be  paid  what 
should  be  reported  due ;  that  in  default  of  sufficient  being  paid 
into  the  Bank  to  satisfy  the  assignees,  the  said  Henry  Smith  should 
pay  th6  deficiency  between  the  fund  and  the  sum  reported  due ; 
that  if  after  the  report  made  there  should  not  be  found  due  to  the 
assignees  so  much  as  they  should  have  received  pursuant  to  the 
agreement,  they  should  pay  to  the  said  Henry  Smith  the  di£kr* 
ence  between  lliat  money  and  the  sum  reported  due ;  that  the 
assignees,  in  case  they  should  divide  among  the  creditors  of  the 
said  Charles  Harrison  the  money  to  be  received  pursuant  to  tha 
said  agreement  before  the  Master's  report  should  be  obtained, 
should  be  personally  responsible  to  the  said  Henry  Smith  for  what 
money  should  be  received  above  what  should  be  reported  due  to 
them;  thatallthematters  aforesaid  might  be  madea  ruleor  order 
of  the  Court  of  Chancery,  and  should  be  obeyed  and  observed  as 
such  by  the  sfdd  parties  thereto ;  the  agreement  concluded  with 
these  words :  <<  And  for  the  true  performance  of  this  agreement 
on  the  part  of  the  said  Henry  Smithy  he  doth  hereby  bind  him- 
self, his  executors  and  administrators»  unto  the  said  Samuel 
fVjialky  and  Thomas  JUportj  their  executors,  administratorsi 

1 1  2  and 
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and  assigns,  and  for  the  true  performance  of  this  j^eement 
on  the  part  of  the  said  Samuel  WhaUey  and  Thonuu  AUport, 
they  the  said  Samtiel  WhaUey  and  Thomas  Allport  do  and  each 
of  them  doth  hereby  bind  themselves  and  himself,  their  seve- 
ral and  respective  executors  and  administrators,  unto  the  said 
Henry  Smithy  his  executors,  administrators,  and  assigns.  Wit- 
ness their  hands,''  Sfc.  The  above  agreement  was  afterwards 
made  a  rule  of  the  Court  of  Chancery,  and  in  pursuance  thereof 
several  orders  of  the  safd  Court  were  made,  direcdng  sums 
paid  into  the  Bank  to  the  credit  of  the  cause  to  be  divided  in 
equal  moieties  between  the  said  Henry  Smith  and  the  assignees, 
by  virtue  of  which  .tlie  assignees  afterwards  received  in  the 
whole  the  sum  of  9S1L  12s.  id.  The  Master  to  whom  the  bill 
of  fees  was  referred  taxed  the  same  at  1795^  105.  lOdL  and 
also  reported  that  the  said  Charles  Harrison  was  indebted  to 
the  said  Henry  Smith,  in  respect  of  sums  received  for  his  use, 
1612/.  25.  o(L  which  being  deducted  firom  17951.  10s.  lOd.  at 
which  he  had  taxed  the  bill,  there  remained  due  to  die  assig- 
nees, in  respect  of  the  said  bill,  the  sum  of  1  S3l.  9s.  Sd.  The 
action  was  brought  to  recover  754/.  Ss.  Sd.  beiog  the  difiereooe 
between  the  said  sum  of  937/.  12s.  Id.  received  by  the  assignees, 
and  the  sum  of  183/.  3^.  5d.  due  to  them  in  reqiect  of  the  bill. 

The  question  for  the  opinion  of  the  Court  was.  Whether  this 
action  was  maintainable  ?  If  the  Court  should  be  of  that  opi- 
nion,  the  verdict  to  stand,  and  judgment  to  be  entered  for  the 
Plaintiff.  If  the  Court  should  be  of  a  contrary  opinion,  then  a 
nonsuit  to  be  entered. 

Cktyton,  Seijt,  for  the  Defendants  now  contended,  that  the 
agreement  on  which  the  present  action  was  brought  was  merely 
a  proceeding  in  the  course  of  a  suit  in  Chancery,  and  that  the 
money,  if  due,  was  only  due  under  the  order  of  that  Court, 
and  therefore  not  the  ground  of  an  assumpsit  at  commcMi  law; 
he  cited  Emerson  v.  LasMey,  2  H.  BL  248.  where  it  was  hdd, 
that  assumpsit  would  not  lie  to  recover  costs  ordered  to  be  paid 
under  a  rule  of  an  inferior  court  in  the  cour^  of  a  suit  there, 
even  though  the  inferior  court  could  not  compel  t)ie  party  on 
whom  the  order  was  made  to  pay  them,  because  bo  lived  out 
of  the  jurisdiction  of  the  court;  and  observed  Aattbe  ^i^seat 
was  an  attempt  for  which  there  was  no  prSce^t. 

OnslaWf  Serjt  cofUrdj  was  stopped 

By  The  Court,  who  said,  that  though  the  generalnde  was  clear 
that  the  mere  order  o(  another  court  was  not  a  good  gitMmd  ef 

actios^ 
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action,  yet  that  in  the  present  instance  the  Defendants  had,  by         1801. 
the  terms  of  their  agreement,  raised  a  sufficient  ground  of  as- 
sumpsit against  themselves. 


Smkh 

V. 

PosUa  to  the  PlaintiflF.      Whali«t 

•nd' Another. 


Seale  V.  Barter  and  Another.  J^ne  «5th. 

nnHIS  case  was  sent  by  the  Lord  Chancellor  for  the  opinion  ^.devised  aUbU 
"*•    of  the  Court.  •^?"/i* 

■r  t      o      >      I-      1.  •  county  of  Z>.  to 

Jtmn  Seale^  by  his  will,  dated  the  1 1th  of  February  1774,  de-  a  trustee  forsoo 
Tised  to  his  wife  for  life  his  messuage  Barton  farm,  and  demesne  orthe*tr?$tel** 
lands  called  Mount  Boon,  (with  the  furniture,  stock,  4rc.  also  for  during  the  life 
her  life,)  and  an  annuity  of  50/.  for  her  life,  charged  upon  a  mes-  ^  pre«,^c*^ifn. 
su^e  called  Combe,  with  power  to  distrain  in  case  of  non-pay«  tingent  remain- 
ment ;  he  then  devised  to  Richard  Harris  and  his  heirs,  all  his  ^t^^^^ 
manors,  lordships,  messuages,  lands,  tenements,  houses,  here-  J-  S-  ^  receive 
ditaments,  and  premises,  with  their  appurtenances,  in  the  county  profiuj' MdTiur 
ct  Devon,  to  have  and  to  hold  the  same  to  the  said  12. //.,  his  Ws  decease  to  the 
executors,  administrators,  and  assigns,  for  a  term  of  200  years,  "^  ^f  j^g  ^^. 
without  impeachment  of  waste  upon  trust,  for  the  purposes  and  ./^  &  to  be 
under  the  provisos  thereinafter  mentioned,  and  from  and  after  b^  of  the  wo! 
the  determination  of  the  said  term  upon  trust  and  to  the  use  of  man  as  be  should 
the  said  B.  H.  during  the  life  of  his  only  son  John  Seale,  to  sup-  and^°e  hdw"^* 
.port  contingent  remainders,  nevertheless  to  permit  his  said  son  male  of  such  1st 
J.  S.  to  receive  the  rents  and  profits  during  his  life  without  iln-  want  of  such 
peachment  of  waste,  and  from  and  after  his  decease  to  the  use  of  "f"«  ^  ^^  n»« 
the  1st  son  of  the  said  J.  S.  to  be  begotten  on  the  body  of  such  ith,  and  every 
woman  as  he  should  thereafter  happen  to  marry,  and  the  heirs  **' ^^V^?  ^^*^'  * 
male  of  such  1st  son  lawfully  issuing;  and  for  want  and  inde-  male  of  their 
fault  of  such  issue,  then  to  tlie  use  of  the  2d  son  in  like  manner,  ^«»n  »uccet. 
and  so  to  the  Sd,  4th,  and  every  other  son  and  sons  of  the  said  want  of  such 
J".  &  and  the  heirs  male  of  the  bodies  of  every  such  son  and  sons  l"*!f  ^^^  ^f^ 

•^  to  the  use  of  bic 

daughter  E.  &, 
facr  tor*  ind  assigns  for  ever ;  with  a  residuary  dauae  in  &vour  «f  J.  &  The  testator  afterwards  made  a 
codicil,  whereby  he  devised  all  his  esutes  to  his  son  J.  S.  and  his  children  lawfully  to  be  begotten,  with  power 
for  him  to  settle  the  same  by  will  or  otherwise  on  such  of  them  as  be  should  thinlr  proper ;  and  for  de&ult  of 
aacb  issue  then  to  hb  daughter  E.  &,  and  her  childftn  lawfully  to  be  beffotten*  with  is  rirailar  power :  and  in 
default  of  such  issue»  to  J.  S.  and  E.  S.  equally  between  them ;  and  he  further  provided  that  a  settlement  of 
SCO/. per  ayififMil  should  be  made  on  any  womari  whom-his  son'^ouM  happen  totnirry  (  and  that  his  estates 
aboiikl  be  cbangoable  therewith.  At  tbe  tfane  of  making  the  codicil  J,  8.  was  married,  but  had  no  child. 
Held  that  the  codicil  was  to  be  construed  independent  of  the  will :  and  that  under  the  codicil  J.  S.  took  an 
estate  tail,  with  a  power  to  settle  the  estates  on  all  or  any  of  his  issue  m  such  a  way  as  he  should  appoint ; 
aad.tbnrtor  dttenniiie  the  estate  tail  so  &r  as  it  ahtoold  be  inconsisteiit  wtt^  such  secikment  (a). 


(d)  Vide  Doe  d.  Wri^t  ▼.  Jesttm,  5 1/.  j-  &  95.  Bruce  r.  Bombridge,  tB.^B.  1!^. 
As  d^Lmenager*  Fmgjkan,  b^JB,Ji  J»  404. 

lawfully 


and  Another. 
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1801.       lawfully  issuing,  the  eldest  of  every  such  son  and  sons,  and  the 

heirs  male  of  his  and  their  body  and  bodies  always  to  take  place 

^"  and  be  preferred  before  the  younger  of  such  son  and  sons,  as 
Babwe^  they  and  every  other  of  them  should  be  in  seniority  of  age  and 
priority  of  birth ;  and  for  want  and  in  default  of  such  issue  mde 
of  his  said  son  J.  S,  then  upon  trust,  and  to  and  for  the  only  use 
and  behoof  of  his  daughter  Elizabeth  Seale^  her  heirs  and  as- 
signs for  ever,  and  to  and  for  no  other  use,  intent,  and  purpose 
whatsoever;  and  as  to  the  said  term  of  200  years  he  declared 
that  it  should  be  lawful  for  the  said  22.  /f.,  when  his  daughter 
E,  S.  should  marry,  to  raise  a  portion  of  4000/.  to  be  paid  to  her, 
and  until  that  time  to  raise  the  annual  sum  of  2B0L  to  be  paid 
to  her  for  her  maintenance :  after  charging  all  his  estates  in  the 
county  of  Devon  with  the  payment  of  his  debts,  he  devised  all 
the  rest,  residue,  and  remainder  of  his  lands  and  tenements  not 
thereinbefore  devised  or  disposed  of  whereof  he  should  die  seised 
in  possession,  reversion,  or  remainder,  to  his  son«^  S.,  his  heirs 
and  assigns,  and  all  the  rest  of  his  personalty  after  payment  of 
his  debts  and  funeral  expenses,  he  gave  to  R.  i? .,  and  made  him 
executor  of  his  will,  desiring  him  to  see  the  same  performed  ac- 
cording to  his  true  intent  and  meaning,  nevertheless  in  trust,  and 
to  and  for  the  only  use  and  behoof  of  his  said  son  J,  S.  On  the 
lith  o(  February  1774,  the  testator  made  the  following  codicil 
to.  his  will :  <<  I  John  Scale  of  Mount  Boon,  within  the  parish  of 
TownstaU  in  the  county  o(  Devon^  Esq.,  do  this  14th  day  of  ^ 
bruaty  1774,  make  ^nd  publish  this  codicil  to  my  last  will  and 
testament,  in  manner  and  form  following :  first  and  principally  it 
is  my  will  and  meaning,  and  I  do  hereby  order  and  direct  that  no 
inventory  of  my  goods  and  effects  at  Mowit  Boon  be  taken  after 
my  decease ;  it  is  likewise  my  will  that  all  my  lands  and  estates 
shall  after  my  decease  come  to  my  son  John  Seale  and  his  chil- 
dren lawfully  to  be  begotten,  with  full  power  for  him  to  settle  the 
same,  or  any  part  or  parts  thereof,  by  will  or  otherwise,  on  them, 
or  any  of  them,  as  he  shall  think  proper ;  and  for  default  of  such 
issue,  then  that  all  my  lands  and  estates  come  to  my  daughter 
Elizabeth  Seale  and  her  children  lawfully  to  be  begotten,,  with 
full  power  for  her  my  said  daughter  to  settle  the  same  or  any 
part  or  parts  thereof,  by  will  or  otherwise,  on  them,  or  such  oif 
them  as  she  shall  think  proper ;  and  in  default  of  sudi  issue,  it  is 
my  will  and  meaning  that  all  my  estates  and  lands  shall  belong 
to  my  said  son  and  daughter  equally  between  them,  to  whom  in 
such  case  I  do  hereby  give,  devise,  and  bequeath  the  same :  and 
whereas  in  and  by  my  will  Richard  Harris  is  made  a  tmsteefbr 

payment 
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{payment  of  my  debts,  legacies,  and  expences,  I  do  hereby  di-        1801. 
rect  and  order  that  if  my  said  son  John  Seale  can. raise  the  mo- 
ney otherwise,  it  shall  be  at  his  option.  My  will  further  is,  that 
a  settlement  of  two  hundred  pounds  a-year  shall  be  made  upon        Bajltsk 
any  woman  my  .  son  John  Seale  may  happen  to  marry,  and  °^     * 

that  my  estates,  or  so  much  of  them  as  he  shall  think  proper,  be 
chargeable  with  the  payment  thereof:  and  lastly,  it  is  my  desire 
that  this  my  codicil  be  annexed  to  and  made  part  of  my  last 
will  and  testament  to  all  intents  and  purposes.''  The  testator 
being  seised  of  or  entitled  to  considerable  lands  and  tenements 
in  the  county  o( Devon,  and  of  no  other  real  estates  whatsoever 
except  a  messuage  or  tenement  in  the  parish  of  Si.  SidweUy  in 
the  county  of  the  city  o(  Exeter,  died  in  September  1777,  leav- 
ing only  two  children  {xnz,)  the  said  John  Seale  his  only  son,  and 
the  said  EUzabeth  his  daughter,  who  was  afterwards  married, 
and  is  since  dead,  having  left  a  son  her  only  child,  now  in  mi- 
nori^.  At  the  time  of  making  the  codicil  John  Seale  the  tes- 
tator's son  was  married,  but  had  no  child,  but  afterwards  in 
Fehruary  1777,  in  the  testator^s  life-time,  John  Seale  the  son 
had  a  daughter  born,  his  eldest  child  (who  is  now  living  and 
lately  mairied),  and  he  has  since  had  several  other  children,  of 
whom  his  eldest  son  is  now  in  minority. 

The  question  for  the  opinion  of  the  Court  was,  What  estates 
or  interest  did  the  Plaintiff  «7bAn  Seale,  the  son  of  the  said  tes- 
tator, take  under  the  said  will  and  codicil  ? 

The  case  was  twice  argued ;  first  in  Hilary  Term  last,  by 
Best,  Serjt,  for  the  Plaintiffs,  and  Bayley,  Serjt,  for  the  De- 
fendants ;  and  again  in  this  term  by  Shepherd,  Serjt,  for  the 
former,  and  Lens,  Seijt,  for  the  latter. 

Argumentsjbr  the  Plaintiffs.  John  Seale,  the  son  of  the  devisor, 
took  an  estate  in  tail  general,  remainder  in  tail  general  to  Eliza- 
bethSeale,  remainder  in  fee  to  the  said  JbAn  and  Elizabeth  Seale, 
as  tenants  in  common.  The  question  in  this  case  turns  upon  the 
expressions  introduced  into  the  codicil,  by  which  the  testator  de- 
vises all  his  lands  and  estates  to  «7.  S.  and  his  children  lawfully  to 
be  begotten,  with  full  power  for  him  to  settle  the  estates,  or  any 
part  or  parts  thereof,  by  will  or  otherwise,  on  them  or  such  of  them 
as  he  shall  think  proper ;  and  for  de&ult  of  such  issue,  then  that 
the  estates  shall  go  to  his  daughter  J5.  &  and  her  children  law- 
fully to  be  begotten,  with  the  same  power  as  to  the  son ;  and  in 
de&ult  of  such  issue  toJ.S.  and  E.  S.  equally  between  them. 

Unless 
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1801.  Unless  these  expressions  be  construed  in  the  way  contended  for 

' by  the  PlaintifF,  it -does  not  seem  that  the  intention  of  the  tes- 

S«AL«  ^^^^  ^jii  \yQ  effectuated :  and  indeed  the  authorities  applicable 

Bartxr  to  the  words  of  this  codicil  call  for  such  a  constructionu    Ade- 

and  Another,  ^jg^  ^^  ^  j^^^j^  ^^^  jjjg  children  or  issues,  if  he  hath  not  any  issue 

at  the  time  of  the  devise,  is  sufficient  to  give  an  e^te  tail,  ibr 
otherwise  the  children  could  not  take*  WyUPs  case^  6  Co*  16, 17. 
Now,  in  the  present  case,  at  tlie  time  of  tlie  devise  made,  J.  & 
had  no  children.  So  in  1  And.pL  1 10.  a  devise  of  land  to  one 
for  life,  and  after  his  decease  to  the  men  children  of  his  bod^ 
and  if  he  died  without  men  children  of  his  body  thea  over,  was 
held  to  give  an  estate  in  tail  male.  Indeed  all  the  cases  ia 
which  the  words  "sons,"  or  "  children,"  or  "issue,"  have  been 
used  to  describe  the  limitation,  and  an  estate  tail  has  been  raised 
by  the  Court,  are  authorities  to  shew,  ttWRf  m  this  case  also  an 
estate  tail  must  be  raised.  In  Sondai/s  case,  9  Co.  128.  where  a 
devise  was  to  71,  and  if  he  marry  then  his  son  to  have  the  estate, 
and  if  he  have  no  issue  male,  then  over  to  another  peraon,  T. 
took  an  estate  tail.  And  in  King  v.  Mellingj  I  Vent^  216.  225. 
2  Lev.  58.  5.  C.  a  devise  to  Bernard  Melting  for  his  life,  and 
after  his  death  to  the  iL*sue  of  his  body,  was  held  to  give  him  an 
estate  tail.  And  though  in  that  case  there  was  a  power  to  B.  if. 
to  make  a  jointure  of  all  the  premises  to  a  second  wife,  Lord 
Hale  was  of  opinion  that  that  circumstance  did  not  defeat  the 
estate  tail,  which  affords  an  answer  to  any  argument  which  may 
be  raised  from  the  power  given  in  this  case.  So  in  Wharton  v. 
Greskam^  2  BL  1 083L  the  words  to«7.  W.  and  his  sons  in  teSX  male, 
and  in  default  of  such  issue  over,  gave  to «/.  W.  who  had  no  issoe 
at  the  time  of  the  devise,  an  estate  in  tail  male.  In  the  present 
case  the  devise  is  to  «7I  5.  and  his  children,  andinde&ultoftuch 
issue  then  only  is  it  to  go  over :  which  shews  that  the  children 
were  intended  to  take  an  estate  of  inheritance,  which  they  coold 
not  do  but  through  their  father,  nor  through  him  imless  betook 
an  estate  tail.  In  Davies  v.  Stevens^  Doug.  820.  there  was  a  de- 
vise of  the  fee  simple  and  inheritance  to  William  and  his  child  or 
children  for  ever ;  and  Lord  Monoid  said  the  meaning  is  the 
same  as  if  the  expression  had  been  to  ^f/tfamandhiskeiiBythntis 
to  say,  his  children  or  his  issue.  Tie  words  "  fot  ever"  nalos  m 
difference,  for  William's  issue  might  last  for  ever.  Mow  if  in  that 
case  the  word  "  children"  was  held  synonjnnoos  to  iasoe  in  ordtf 
to  restrain  the  devise  to  an  estate  tail,  there  is  no  reason  why  in 

this 
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this  case  it  may  not  be  held  to  bear  the  same  sense,  in  order  to  1801. 
enlarge  the  devise  to  an  estate  tail.  The  general  intention  of 
the  testator  was,  that  the  estate  should  not  go  over  to  L.  S.  un- 
til after  an  indefinite  failure  of  the  issue  of  «7.  S.;  but  if  the  word  Bahtw 
*«  children"  is  held  to  be  a  mere  designatio  persona^  though  *^  Another. 
there  wjas  no  child  in  esse  at  that  time,  what  is  there  to  give  to 
the  ciiildren  any  thing  more  than  estates  for  life?  The  intent  of 
the  testator,  therefore,  can  only  be  effectuated  in  two  ways : 
namely,  by  giving  an  estate  tail  to  «7.  5.  or  by  implying  cross  re- 
mainders between  the  children.  In  order  to  do  the  former  by 
implication,  the  Court  have  gone  great  lengths,  as  in  Robinson 
V,  Bobinsan^  1  Burr.  38.  Eoe  d.  Dodson  v.  Grewj  2  Wils.  322. 
Hodges  V.  Middleton,  Doug,  *31.  Daintry  v.  Daintry^  6  Term 
Bep.  307.  Doe  d.  Candler  v.  Smithy  7  Term  Rep.  531.  and 
Doe  d.  Cock  v.  Confer,  I  East^  229.  But  cross  rciiainders 
among  the  children  cannot  be  raised  without  raising  a  previous 
estate  of  inheritance,  which  in  this  case  cannot  be  done,  except 
through  the  medium  of  «7.  S.  the  devisee,  and  which  when  done 
establishes  the  Plaintiff's  title.  In  all  the  cases  in  which  cro^ 
remainders  have  been  implied,  there  has  been  that  preliminary 
step  which  will  be  wanting  in  (bis  case,  unless  «7.  S.  be  held  to 
take  an  estate  tail,  xnz.  a  previous  estate  of  inheritance.  Holmes 
T.  ReyneU,  Sir  T.  Bay.  452.  Pollexf.  425.  Skin,  17.  Sir  T.  Jones, 
1 72.  S.  C.  Wright  v.  Holfordj  Camp.  31.  Doe  d.  Atherton  v.  Pye^ 
4  Term  Bep.  710.  and  Phipard  v.  Manf/ield^  Covop,  797* 

Arguments  for  the  Defendants^  If  the  question  in  this  case 
were,  whether  particular  expressions  not  sufficiently  formal  m 
their  nature  might  not  be  so  modelled  as  to  prevent  the  estate 
going  over  contrary  to  the  intent  of  the  testator,  then  the  cases 
cited  might  apply.  But  in  order  to  induce  the  Court  to  put 
such  a  construction  upon  this  will,  that  has  been  assumed  in 
argument  which  does  not  necessarily  appear,  namely,  that  the 
testator  meant  his  estate  to  go  in  succession.  The  better  con- 
struction of  the  devise  seems  to  be,  that  John  Seale  took  dn 
estate  for  life,  with  remainder  in  fee  to  him  and  his  sister  Eli*' 
zabeth  Seale^  depending  upo&  the  two  contingencies,  either  of 
John  Seale  or  of  Elizabeth  Seale  having  children.  By  the  co»- 
clicil  a  power  is  ^ven  to  the  devisee  to  settle  the  estate  or  any 
part  thereof  on  such  of  the  children  as  he  shall  think  proper. 
2^ow  if  this  be  the  case,  why  should  the  Court  labour  to  efie6«- 
tuate  a  supposed  interest  of  the  testator  to  create  an  estate  tai^ 
when  tl^e  power  vested  in  the  devisee  enables  him  to  put  an 

end 
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and  Another. 
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1801.        end  to  all  the  consequences  resulting  from  such  an  estate.    Bat 

if  this  mode  of  construction  be  objectionable,  still  it  may  be 

^*^"         held  that  J.  &  took  an  estate  to  himself  for  life,  with  remainder 
BA&ntK       in  fee  to  his  children,  if  he  had  any,  for  it  is  not  limited  to  all 
the  children,  but  to  such  of  them  as «/.  5.  shall  appoint;  and  in 
several  cases  the  word  **  estates"  has  been  held  to  convey  a  fee. 
Indeed  in  this  case  the  probability  of  the  word  "  estates"  being 
used  in  that  view,  is  particularly  strong,  because  in  the  ultimate 
remainder  to  J.  S.  and  E.  S.  which  appears  clearly  to  have 
been  intended  to  be  a  remainder  in  fee,  the  word  *'  estates"  is 
again  used,  and  no  other  word  capable  of  carrying  a  fee.    With 
respect  to  the  case  of  King  v.  Melling^  the  power  introduced 
there  was  only  a  power  to  jointure,  which  is  very  different  from 
such  a  power  as  this  to  limit  the  whole  estate :  although  the 
power  therefore  in  that  case  was  held  not  to  defeat  the  estate 
tail,  yet  it  is  no  authority  in  the  present  instance.     It  is  ob- 
servable also  that  the  testator  has  had  no  anxiety  to  prevent  the 
estate  from  being  split  into  different  portions,  since  the  ultimate 
remainder  in  fee  being  given  to  «7.  S.  and  E.  S.  the  heirs  of 
both,  and  not  the  heirs  of  one  only,  would  ultimately  be  eiitided 
to  take.     In  order  to  ascertain,  the  intention  of  the  testator,  it 
is  necessary  to  look  at  the  will,  which  is  dated  only  three  days 
prior  to  the  codicil.     In  the  will  the  testator  gives  to  Jr&sn 
estate  for  life  only,  with  limitations  to  his  children  in  strict  s^ 
tlement.     Now  the  only  alteration  which  appears  to  have  been 
intended  by  the  codicil,  is  that  of  enabling  J.  5.  to  determine 
in  what  manner  his  children  should  take,  but  not  to  enlaige 
the  estate  originally  devised  to  «7.  S.  himself.     It  is  not  neces- 
sary to  go  through  all  the  cases  which  have  been  cited :  since 
most  of  them  only  diversify  the  principle  which  was  laid  down 
in  King  v.  Mellingj  and  Robinson  v.  Bobinson^  namely,  that  the 
genera]  intent  of  the  testator  shall  prevail,  where  that  intent 
is  apparent    In  this  case  no  such  intent  as  is  contended  for  by 
the  other  side  being  apparent,  the  Court  will  allow  the  words 
to  operate  as  they  stand.  Indeed  if  it  were  necessary  that  cross- 
remainders  should  be  raised  in  this  case,  there  are  words  suffi- 
cient for  that  purpose^  namely,  ^^in  default  of  such  issue;"  and 
it  is  not  necessary  in  such  case  that  the  children  should  take 
an  estate  of  inheritance  through  the  father,  for  ctoss  remain? 
ders  may  be  raised  where  the  fisither  takes  only  an  estate  for 
life.     In  the  case  oi  Doe  d.  Datg/y.  Bumfall^  6  Term  Bep.  3a 
and  ante,  vol.  I.  p.  215.  the  devise  was  somewhat  similar  to  the 

present, 
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pres^iit,  being  to  Af.  O.  and  the  issue  of  her  body  as  tenants  in        1801* 

common,  but  in  default  of  such  issue  then  over,  in  which  case 

M,  O.  was  held  to  take  only  an  estate  for  life,  with  contingent  ^ 

remainders  to  the  issue  of  her  body.   In  Goodright  v.  Dunham^       BAma 

Doug.  267.,  Lord  Mansfield  says,  « the  words  <  in  case  he  dies    "^  Anotiw. 

without  issue'  being  tacked  to  the  preceding  clause  (by  which 

the  testator  had  devised  to  his  son  for  life,  and  after  his  death 

to  all  and  every  his  children  equally,  and  to  their  heirs,)  must 

mean  the  same  thing  as  in  case  he  die  without  children*?   So  in 

this  case  the  words  ^^  such  issue*'  must  mean  such  children  as  he 

had  before  mentioned;  which  destroys  the  only  argument  from  ^ 

which  an  estate  tail  can  be  inferred. 

Cur.  adv.  vidi. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 
Lord  Alvanley,  Ch.  J.,  who,  after  stating  the  will,  proceeded 
thus:— *Under  this  will  the  estate  was  given  to  the  testator^s  son 
for  life,  with  remainder  in  tail  male  to  his  children  by  any  after- 
taken  wife,  remainder  to  the  testator's  daughter  in  fee.  This 
will  is  stated  in  the  case  to  bear  date  on  the  11th  of  Februcay 
1774;  and  the  case  further  states,  but  whether  accurately  or 
not  I  much  doubt,  that  on  the  14th  of  Februan/  1774,  only 
three  days  afl;er  the  date  of  the  will,  the  testator  made  the  codi- 
cil in  question.  It  is  stated  that  at  the  time  when  the  testator 
made  this  codicil,  John  Seale  the  testator's  son  was  married, 
which  seems  to  exclude  the  idea  of  his  having  been  married  at 
the  date  of  the  will,  and  indeed  the  expression  in  the  will  re- 
iq>ecting  children  by  any  woman  whom  the  testator's  son  should 
thereafter  happen  to  marry,  implies  that  no  marriage  was  in 
immediate  contemplation  at  the  time  when  that  will  was  made. 
It  is  also  stated  that  at  the  time  when  the  codicil  was  made  the 
testator's  son  had  no  children,  but  that  afterwards  during  the 
testator's  life  he  had  children,  of  whom  the  eldest  is  now  in  mi- 
nority. The  question  submitted  to  this  Court  by  the  Lord  Chan- 
cellor is.  What  estate  the  testator's  son  Jokfi  Seale  took  under  the 
will  and  codicil?  Notwithstanding  the  apparent  inaccuracy  in 
the  statement  of  dates,  it  will  not  appear  material  that  the  case 
should  be  altered  when  the  grounds  are  known  upon  which  we 
all  concur  in  thinking  that  the  testator's  son  took  an  estate  tail. 
If  we  could  by  any  possibility  have  referred  the  limitation  in  the 
codicil  to  the  will,  seeing  the  disposition  made  in  the  latter  to  the 
children  of  the  testator's  son^  we  should  have  been  desirous  to 

apply 
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1801.        Apply  the  word  ^^  children"  in  the  codicil,  to  the  same  children 

■  who  are  described  in  the  will ;  and  should  have  been  inclined 

*^         to  suppose  that  the  testator  did  not  intend  by  the  codicil  to  db- 

Babosk        turb  the  dispositions  of  the  will,  but  only  to  give  a  power  to  bb 

son  to  settle  the  estates  upon  such  of  the  diildren  mentioQed  in 

the  will  as ,  he  should  think  proper.    And  when  I  first  read 

this  case  I  was  inclined  to  think  that  the  true  construction. 

But  on  further  consideration  I  think  that  cannot  be  the  case: 

• 

for  by  the  will  the  testator  had  only  given  an  estate  in  tail  male 
to  the  first  and  other  sons  of  his  son,  with  a  remainder  in  fee  to 
his  daughter,  without  any  particular  limitation  to  the  daughter's 
children :  and  when  we  find  in  the  codicil  the  same  limitation 
to  the  children  of  the  daughter  as  to  the  children  of  the  son,  it 
is  impossible  to  apply  the  word  *^  children"  in  the  codicil  to 
the  same  persons  who  are  described  by  that  word  in  the  will 
We  are  therefore  of  opinion  that  the  codicil  must  be  taken  in- 
dependent of  the  will;  and  that  it  is  no  longer  to  be  considared 
as  a  codicil  but  as  a  substantive  will :  and  the  only  question 
remaining  &r  our  consideration  is.  What  estate  the  testatoi^s 
son  took  under  the  words  of  that  codicil  ?     It  has  been  in- 
sisted on  the  part  of  the  Plaintiff  that  the  words  of  the  codicil 
copvey  an  estate  tail :  and  WyUL^^  case  (which  is  the  leading 
case  upon  this  subject)  was  cited  and  relied  on.     I  will  shortly 
state  that  case  as  it  is  reported  in  6  Co.  16.  and  in  Moore^  597. 
under  the  name  of  Richardson  v.   Yardley:  for  though  tiie 
titles  of  the  cases  are  different,   and  one  is  stated  to  have 
been  in  the  41  EUz.  and  the  other  in  the  37  JElix.  it  is  hanfly 
possible  to  consider  them  as  difierent  cases,  especaally  as  the 
name  of  Wylde  occurs  in  both,  and  the  circumstances  are  so 
nearly  the  same :  and  indeed*  in  some  books  where  the  zqxNt 
in  Moore  has  been  cited,  it  has  been  said  that  the  same  cai^  was 
better  reported  in  Coke.     According  to  the  report  in  Coki^ 
the  devise  was  of  land  to  A.  for  life,  remainder  to  B*  and  the 
heirs  of  his  body,  remainder  to  Rfftdand  Wylde  and  his  wi&^ 
and  after  their  decease  to  their  children ;  Rcmland  and  his  wife 
then  having  a  son  and  a  daughter.     It  was  resolved  that  Ajv- 
land  Wylde  and  his  wife  took  only  joint  estates  for  their  lives: 
but.a  case  was  thore  put  as  good  law,  that  if  A.  devise  to  B.  and 
his  children  or  issues,  and  he  hath  not  any  issue  at  die  time  of 
the  devise,  the  same  is  an  estate  tail;  and  a  case  is  cited  fimn 
Seijeant  Bendloes*  Reports,  which  was  a  devise,  to  husband  and 
wifie^  and  the  men  children  df  their  bodies  hegotlidDf  wai  Jt 

did 
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did  not  appear  in  the  case  that  they  had  any  issue  male  at  the        1801. 

time  of  the  devise,  and  therefore  it  was  adjudged  that  they  had 

an  estate  tail  to  them  and  the  heirs  of  their  bodies.  According 

to  the  report  in  Moore^  Popham  and  Ganody  held  that  Wylde 

took  an  estate  tail,  notwithstanding  that  he  had  children  living 

at  the  time  of  the  devise,  though  Fenner  and  Clench  thought  it 

was  only  an  estate  for  life.     It  appears  therefore  that  two  of 

liie  Judges  were  disposed  to  think  that  an  estate  tail  would  pass 

E     even  in  a  case  where  children  were  in  esse  at  the  date  of  the  will, 

B     and  they  all  agreed  that  if  no  children  had  been  bom  it  would 

I     have  been  an  estate  tail.  The  next  case  to  which  I  shall  allude 

g     is  that  of  Kir^  v.  MeUingj  where  the  devise  was  to  Bernard 

I*     MelUng  for  life,  and  after  his  death  to  the  issue  of  his  body  by 

i}     his  second  wife,  his  first  being  then  alive,  and  for  default  of 

n    such  issue  over,  with  a  proviso  enabling  Bernard  Melting  to 

^    make  a  jointure  on  his  second  wife ;  there  Rainsjbrd  and  Tw^ 

.i^    dettj  Js.,  held  that  B.  Melling  took  only  an  estate  for  life,  but 

pj    Hale,  Ch.  J.,  thought  that  it  was  an  estate  tail,  and  his  opinion 

^   was  afiei^ards  confirmed  by  all  the  Judges  in  the  Exchequer 

^,   Chamber.    The  case  referred  to  in  the  argument  from  Anders 

j^  Jon,  and  Sondai/s  case  are  also  authorities  in  favour  of  an  estate 

-,   tail :  indeed  in  the  latter  case  some  argument  arose  on  the 

elanse  introduced  into  the  will  restraining  alienation,  but  it  was 

^'^  bekl  to  make  no  difference.     I  now  come  to  the  case  of  Whar^ 

,i    Um  v.  Crreshamj  which  appears  to  me  to  be  very  applicable  to 

^^    the  present  It  was  there  argued  by  Seijeant  Glynn  that  there  , 

^    was  a  difference  between  the  words  **  children''  and  <<sons,'*  the 

ibrmer  implying  future  progeny,  the  latter  not  But  the  Caoit 

^    were  clear,  upon  the  authority  of  Wyld^s  case,  and  that  in  An* 

derson,  and  Sondai/s  case,  that  Joftn  Wharton  (who  at  the  time 

of  the  devise  had  no  issue)  took  an  estate  taU  under  a  devise 

^toJ,W,  and  to  his  sotis  in  tail  male,  and  in  fiulure  of  sncfa 

issue  then  over.''    Now  in  that  case  there  was  some  reason  to 

suppose  that  the  testator  intended  to  give  an  estate  tail  to  the 

sons  as  purchasers :  but  the  Court  thought  that  the  words  ^*in 

^     fiulure  oir  such  issue"  were  not  to  be  restrained  to  the  sons,  but 

imist  include  all  the  male  posterity  of  «7.  TV.  who  must  therefore 

'     take  an  estate  tail.     The  doctrine  laid  down  in  the  famous  case 

'     of  BMnsan  v.  Robinson,  as  well  as  the  words  of  the  devise,  bear 

^     strongly  on  the  present  question.     Notwithstanding  the  devise 

was  expressly  limited  to  Latmcelot  Hicks  for  life,  yet  as  it  ap- 

'     peered  that  the  testator  by  the  words  <<such  son  as  he  should 

^     have,"  meant  to  embrace  all  his  male  issue,  the  Court  of  ISng^s 

Bench  held  that  L.  H.  took  an  estate  tail.     It  b  true  that  there 
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1301.  was  some  difference  of  opinion  respecting  the  decision  of  that 
case :  but  when  carried  into  error  the  judgment  of  the  Kin^t 
Bench  received  the  final  approbation  of  the  House  of  Lords. 
So  in  Roe  d.  Dodson  v.  Grew^  where  the  devise  was  to  George 
Grew  for  life,  and  after  his  decease  to  the  issue  male  of  his 
body,  he  having  no  issue  at  the  time  when  the  will  was  made, 
George  Grew  was  held  to  take  an  estate  tail.  The  only  other 
case  which  I  shall  mention  is  Hodges  v.  Middleton.  There  the 
devise  was  to  Mrs.  Ann  Middleton  for  life,  and  at  her  death  to 
her  children.  Now  it  appears  from  the  case  that  Mrs.  Middle- 
hm  had  seven  children  at  the  death  of  the  testatrix,  and  it  is 
singular  enough  that  Serjeant  Hill  in  arguing  for  the  PlaintiiF 
observes,  that  as  the  date  of  the  will  was  only  one  year  previous 
to  the  death  of  the  testatrix,  probably  there  were  children  of 
Mrs.  Af.  in  esse  at  the  date  of  the  will.  Now  if  there  were 
children  in  esse  at  the  date  of  the  will,  and  that  there  were  ap- 
pears pretty  clear,  that  case  is  particularly  strong,  for  the  Jodfj^ 
certified  that  they  were  inclined  to  think  that  under  the  will  Mrs. 
M,  took  an  estate  tail  (a).  On  the  pJEUt  of  the  Defendants  it 
has  been  contended,  that  admitting  the  general  doctrine  that 
a  devise  to  a  man  and  his  children,  he  having  no  children  at 
the  time  of  the  devise,  must  embrace  all  the  posterity  of  the  de- 
visee, yet  that  it  appears  from  the  circumstances  of  this  partis 
cular  case  that  the  testator  did  not  intend  so  to  limit  his  estate: 
and  in  the  course  of  the  argument  the  power  given  to  Join 
Seale  to  settle  the  estate  on  such  of  his  children  as  he  should 
think  proper  was  mainly  relied  upon,  and  contended  to  be  in- 
consbtent  with  a  devise  of  an  estate  tail  to  John  Seale  himself 
It  was  urged  that  the  power  would  be  altogether  unnecessary 
if  an  estate  tail  were  already  given,  since  it  would  be  in  the 
power  of  the  tenant  in  tail  to  dispose  of  the  whole  estate  in  such 
maimer  as  he  should  think  fit,  by  cutting  off  the  entaiL  But  it 
may  be  observed  that  the  power  had  some  operation^  since  it 
enabled  the  devisee  to  dispose  of  the  estate  to  his  children  with, 
out  going  through  the  forms  of  a  recovery.  Independent  how- 
ever of  the  operation  of  this  power,  I  think  there  is  a  fallacy  in 
the  argument :  for  it  supposes  that  the  testator  knew  the  legal 

(a)  Lord  Chief  Justice  fHliet  in  deli-  </tfpr«am/t»  and  there  being  no  childreatlM^ 

vering  the  judgment  of  the  Court  in  Gm-  must  take  by  way  oflimitation ;  but  if  a  de> 

ger  tL    WhUe  v.    White,  WUles  86S.  (in  vise  be  to  Ji,  and  if^  kit  decmm  to  kb 

which  case  most  of  the  authorities  cited  in  children,  A,  has  en^  an  estate  for  Cftv  be* 

the  present  case  are  commented  upon),  cause  then  the  words  plainly  shew  that  the 

makes  this  obsenration  on  Wyid^t  case  :  ehiklren  were  intended  to  take  by  mqr  of 

**  If  a  devise  be  to  ^  and  his  chiMren,  if  remainders.**  With  this  latter  pooitioi^  the 

thtre  be  no  children  then  in  being  it  gives  opinion  ofthe  Court  in  Hoi^  ▼.  Jfidtfhtoa 

■neitate  tail,  bectuie  the  devise  is  in  words  aftms  iaeooiiateni^ 

consequences 
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consequences  of  all  the  words  which  he  had  used,  and  all  the  1801. 
privileges  attached  to  a  tenancy  in  tail.  The  same  argument  — — 
was  urged  in  the  great  case  of  Perryn  v.  Blake ;  and  in  the  ®^" 
Exchequer  Chamber  Mr.  Baron  Perrot  exposed  the  fallacy  of  Baew* 
it :  and  it  was  agreed  that  a  testator  cannot  be  presumed  to  "^  Another, 
know  the  different  privileges  annexed  to  the  several  estates  of 
tenant  for  life  or  tenant  in  tail.  The  true  question  to  be  con- 
sidered is,  whether  the  testator  meant  to  give  the  estate  to  JoAn 
Scale  and  his  posterity?  Probably  if  it  had  been  asked  of  the 
testator  whether  he  meant  that  his  son  should  have  a  power  to 
defeat  the  limitation,  he  would  have  answered,  that  he  did  not 
understand  the  effect  of  an  estate  tail,  but  that  he  wished  the 
eistate  to  go  to  his  son  and  his  posterity.  If  he  meant  to  give 
his  estate  to  his  son  and  his  posterity  generally,  it  is  an  estate 
tail ;  on  the  other  hand,  if  he  gieant  to  give  it  first  to  his  son, 
and  afterwards  to  select  the  sons  and  daughters  of  his  son  in 
order  to  give  the  estate  to  them,  the  son  took  only  an  estate  for 
life.  Now  we  are  of  opinion  upon  all  the  authorities,  that  the 
words  ^*  children  lawfully  to  be  begotten,"  in  this  case,  are  not 
to  be  considered  as  words  of  purchase,  but  that  the  intention  of 
the  testator  was  to  give  his  estate  to  his  son  and  the  issue  of  his 
body  generally.  And  though  perhaps  the  power  would  not 
have  been  added  had  the  testator  known  the  full  effect  of  the 
words  which  he  has  used,  yet  we  do  not  think  the  power  suffi- 
cient to  control  the  effect  which,  according  to  the  authorities 
referred  to,  has  always  been  given  to  those  words.  We  give  no 
opinion  what  would  have  been,  the  case  if  there  had  been  chil- 
dren bom  at  the  time  of  the  devise.  We  shall  make  a  certifi- 
cate to  the  Lord  Chancellor,  that  John  Scale  under  the  codicil 
took  an  estate  tail,  with  a  power  of  appointment  annexed. 

Accordingly  the  following  certificate  was.  afterwards  sent  to 
the  Lord  Chancellor : 

**  We  have  heard  the  arguments  of  Counsel  upon  this  case, 
and  are  of  opinion  that  under  the  codicil  John  Scale  the  son  took 
an  estate  tail  in  the  testator's  real  estates,  with  a  power  by  deed  or 
by  his  last  will  to  settle  the  said  estates,  or  any  part  thereof 
upon  all  or  any  of  his  issue,  for  such  estates  and  interests  as  be 
should  thereby  appoint,  and  thereby  to  determine  the  estate 
tail  devised  to  him  by  the  testator,  so  far  as  the  same  should  be 
inconsistent  with  such  settlement  Alvanley. 

J.  Heath. 
G.  RooK£. 
A.  Chambr£.^ 

SiMPSOM 
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Jure  «6th.  Simpson  v.  Scales. 

If  tn  act  of  Par-  mRESPASS  for  taking  and  impounding  the  Plaintiff's  horse 

uament  for  en-         B^      ,         .  ,  "  *  " 

closing  and  ai-  drawing  Certain  boats  at  Nortkwold  in  the  county  of  Nor- 

lotting  the  com.   fy^.^  pig^  that  a  certain  close  called  Arminshay  Hill  (the  lorn 

xnon  and  waste       ,  in  o     »^  v 

lands  of  a  parish  in  quo)  was  uie  freehold  of  the  Defendant,  and  that  the  horse 
Aroughjhich^a  ^^s  j-jjere  taken  damage  feasant.  Replication,  that  the  said 
flows,  empower  closc  fVom  time  whereof,  &c.  hath  lain  open  and  adjoining  to  a 
«t"o^"ucr"b!  certain  river  called  the  mssey,  the  said  river  being  a  navigable 
He  and  private  river  between  Stoke  and  Hilgay^  and  that  the  owners  of  boats, 
aa^  *"^hdi^'  ^^  navigating  the  same  have  been  accustomed  to  pass  and  re- 
think necessary,  pass  in,  through,  and  over  the  s^id  close  with  their  horses,  &c. 
iS^rwdTand*'  for  the  purpose  of  haling  and  towing  the  said  boats  along  the 
ways  not  so  set  said  river.  Wherefore  the  Plaintiff  entered  the  said  close  with 
deemed^part  of  ^^®  ^^'^  horse  for  the  purposc  of  haling  and  towing  the  said 
the  knds  to  be  boats  for  the  more  convenient  navigation  of  the  said  river;  when 
dlmt  towing"*"  Defendant  of  his  own  wrong  took  the  horse.  Rejoinder, 
path  upon  the  taking  issuc  on  the  right  of  way.  Verdict  for  the  Plaintiff, 
Sough  n^t  srt*'  ^^^  *^^'  damages,  subject  to  be  reduced  to  one  shiUing  if  the 
out  by  the  com-    Couit  should  be  of  opinion  with  the  Defendant  on  the  follow- 

missioners,  still 

subsists,  for  it  is    mgcase: 

not  wiUiin  their  The  Defendant  is  the  occupier  and  owner  of  the  close  men* 
ju      c  on.         tioned  in  the  pleadings,  lying  in  the  parish  of  NortkwM  on 

the  north  bank  of  the  river  Wissey^  which  is  a  navigable  river 
from  Stoke  in  Norfolk  to  Hilgai/  in  the  same  county.  On  the 
south  side  of  the  river  opposite  to  Northwold  there  is  a  regular 
towing-path ;  but  for  the  convenient  navigation  of  the  river,  H 
is  frequently  necessary  to  change  the  horses  from  one  side  of 
the  river  to  the  other.  The  owners  of  boats  and  vessels  navi- 
gating the  said  river  have  time  immemorial  been  accustomed 
to  pass  and  repass  in,  through,  and  over  the  said  close  in  ques- 
tion with  their  horses  for  the  purpose  of  haling  their  said  boats 
and  vessels  along  the  said  river,  which  they  had  constantly  done 
without  interruption,  whenever  necessity  or  convenience  re- 
quired ;  and  without  such  occasional  towing  or  haling  it  would 
be  impossible  to  navigate  the  same.  By  an  act  of  Parliamat 
p^sed  in  the  year  1796  for  inclosing  and  allotting  the  commons 
and  waste  lands  of  the  parish  of  Northwold^  the  commissioners 
therein  named  are  directed  to  set  out  and  appoint  such  pub- 
lic and  private  roads  and  ways,  and  to  order  and  direct  such 

bridges 
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bridges,  ditches,  banks,  wiles,  gates,  bars,  iulets,  drains,  water-        1801. 

courses,  and  other  works,  as  they  shall  think  necessary  and       

proper;  and  it  is  enacted,  that  when  the  said  public  roads  and  8nn«« 
ways  shall  be  so  set  out,  appointed,  and  made,  it  shall  not  be  Scai 
lawful  for  any  person  or  persons  to  use  any  other  roads  or  ways, 
either  public  or  private,  within  or  upon  the  hinds  thereby 
directed  to  be  divided  and  allotted,  on  foot,  or  with  horses, 
cattle,  or  carriages ;  and  that  all  roads  and  ways  which  shall 
not  be  so  set  out  and  appointed  as  the  roads  or  ways  within  or 
upon  the  lands  thereby  directed  to  be  divided  and  allotted,  shall 
be  deemed  to  be  part  of  the  lands  and  grounds  thereby  directed 
to  be  divided  and  allotted,  and  shall  be  divided  and  allotted  ac- 
cordingly. The  said  act  provides,  that  the  said  Commissioners 
shall,  before  the  setting  out  any  roads  or  highways  in  pursuance 
of  the  act,  cause  a  notice  of  their  intention,  and  a  description 
of  all  the  public  ways  and  roads  intended  to  be  set  out  and  ap- 
pointed by  them,  to  be  affixed  upon  the  principal  door  of  the 
parish  church  of  Nortkwdd^  and  to  be  inserted  in  a  Norfolk 
newspaper  21  days  at  least  before  such  roadsor  highways  should 
be  set  out;  and  if  any  person  or  persons  should  have  any  ob- 
jection to  the  said  roads  or  highways,  or  any  of  them,  or  should 
propose  any  other  roads  or  highways,  such  person  or  persons 
should  deliver  their  objections  or  proposals  in  writing  to  the  said 
Conunissioners  at  the  times  therein  mentioned,  and  that  the  said 
CSommissioners  should  thereupon  hear  the  allegations  and  evi- 
dence offered  and  produced  to  them  in  support  of  the  said 
objecticHis  or  proposals ;  and  after  due  consideration  thereof 
should  set  out  and  appoint  all  or  any  jvdt  of  the  public  roads  or 
highways  described  in  the  said  notice,  or  such  otiierpublic  high- 
ways or  roads  in  lieu  thereof  as  they  should  think  fit  The 
Commissioners  did  set  out  and  appoint  certain  public  and  pri- 
vate roads  accordingly,  which  roads  were  made  and  completed; 
and  before  the  setting  out  of  the  said  roads,  the  notice  required 
by  the  act  was  duly  given,  and  the  other  directions  of  the  act 
complied  with  on  the  part  of  the  Commissioners.  No  road  was 
set  out,  in,  or  over  the  said  close,  and  no  person  attended  at 
my  meeting  of  the  said  Commissioners  to  prove  a  right,  or  to 
a  claim  to  the  road  in  question.  The  close  over  which 
road  is  claimed  was,  before  and  until  the  passing  of  the  act 
of  Parliament,  part  of  the  commons  or  waste  land  of  the  said 
pariah  of  Norikmoldj  and  was  inclosed  and  allotted  by  the  Com- 
miastoners  under  the  said  act  to  the  Reverend  Richard  Whishj 

VOL.  II.  ^^  ^^ 
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an  owner  of  lands  and  commonable  messuages  within  the  sud 
parish,  and  was  before  tlie  time,  in  the  declaration  mentioned, 
sold  by  him  for  a  valuable  consideration  to  the  Defdidant 
Tlie  Plaintiff's  horse  at  the  time  he  was  taken  by  the  Defen- 
dant was  in  the  said  close,  and  employed  in  haling  the  PUun- 
tiff 's  barges  on  the  said  river  Wissey. 

Seilon^  Serjt^  was  to  have  argued  in  support  of  the  verdict; 

But  Praed^  Seijt,  for  the  Defendant  being  called  upon  by 
the  Court,  contended,  that  the  object  of  the  act  of  pariiament 
being  to  discharge  the  land  to  be  divided  from  all  unnecessary 
burthens,  this  ^wing-path,  which  at  the  time  of  the  passing  of 
the  act  was  an  existing  public  way,  not  having  been  set  out  and 
appointed  by  the  Commissioners  as  such,  must  now  be  taken 
to  have  been  deemed  unnecessary  by  them,  and  ought  there- 
fore to  be  considered  as  part  of  the  lands  divided ;  that  this  ar- 
gument was  strengthened  by  the  circumstance  stated  in  the 
case,  of  tlie  existence  of  a  towing-path  on  the  other  side  of  the 
river ;  and  that  although  arguments  of  inconvenience  might 
have  weight  in  a  case  where  the  words  of  an  act  of  parliament 
were  doubtful,  yet  that  in  the  present,  where  the  directions  of 
tbe  act  w^ere  positive,  such  arguments  could  not  prevail* 

Lord  Alvanley,  Oh.  J.     I  think  there  is  no  difficulty  in  the 
construction  of  this  act  of  parliament.     This  act  authorises 
certain  Commissioners  to  enclose  certain  lands,  and  to  set  out 
such  ways  as  they  should  deem  necessary,  and  to  shut  up  such  as 
they  should  deem  unnecessary.     Before  the  passing  of  this  act 
there  was  a  navigable  river  bounded  on  the  south  by  enclosed 
lands,  over  which  there  was  n  towing-path,  and  on  the  north 
by  unenclosed  lands,  over  which  die  public  had  also  bees  ac- 
customed to  pass  for  the  purpose  of  towing.  The  Commissioners 
have  set  out  no  towing-path.     Now  it  appears  to  me  that  the 
reason  of  this  omission  must  have  been,  that  they  did  not  con- 
sider the  matter  to  be  within  their  jurisdiction*     It  was  notthe 
intention  of  the  Legislature  to  empower  the  Commissioners  to 
shut  up  one  public  road  without  setting  out  another  in  lieu  of 
it.     In  cases  of  roads  it  may  be  very  easy  to  substitute  one  bt 
another ;  and  the  Commissioners  have  done  so  in  the  present 
instance :  but  a  towing-path  can  exist  no  where  but  upon  the 
bank  of  the  river.     It  would  therefore  be  monstrous  to  bold  the 
public  precluded  from  their  right  to  pass  along  the  north  bank  of 
this  river,  when  it  neither  appears  to  have  been  the  intemion 
of  the  Legislature  to  empowe;  the  Commissioners  to  interfeve 

-with 
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with  that  riglit,  nor  do  the  Commissioners  themselves  appear  to         1801. 

have  had  the  towing  path  in  their  contemplation  when  they      

proceeded  to  make  tlieir  allotment.  ^\ 

Heath,  J.  Thi^  power  of  shutting  up  ways  was  given  to  the  ScAtKt. 
Commi;ssioners,  in  order  to  prevent  the  waste  of  ground  arising 
from  a  multiplicity  of  roads,  for  it  never  was  intended  to  include 
the  towing-path  in  that  general  power ;  and  even  if  it  had  been 
included,  the  Commissioners  must  have  set  out  some  other 
towing-path  in  lieu  of  that  which  was  taken  away. 

RooKE,  J.  This  act  contains  the  usual  saving  of  the  King's 
rights.  If  therefore  the  Commissioners  have  set  out  no  other 
towing-path  in  lieu  of  that  which  before  existed,  I  should  hold 
that  the  right  of  navigating  this  river,  ^ud  of  towing  barges 
ap9n  it,  must  still  be  reserved  to  the  King.  If  one  road  be  set 
out  for  another  the  public  is  not  injured :  but  if  the  towing 
path  be  taken  away  the  public  is  thereby  deprived  of  the  power 
of  navigating  the  river.  Supposing  therefore  that  the  towing- 
path  could  be  considered  as  falling  within  the  words  of  the 
act,  I  should  still  be  inclined  to  hold,  that  the  right  was  saved 
by  the  exception  in  favour  of  the  Kmg,  who  is  the  protector  of 
all  these  public  rights. 

Chambre,  J.  I  think  that  conclusions  from  acts  of  parlia- 
ment against  the  rights  either  of  the  public  or  of  individuals 
ought  not  to  be  enforced  by  too  strict  an  adherence  to  the  let- 
ter. In  mv  view  of  the  case,  it  was  not  the/ intention  of  the 
Legislature  to  give  any  jurisdiction  to  the  Commissioners  re- 
spectif^  any  rights  of  way  which  form  part  of  the  navigation 
of  the  river.  The  wajrs  intended  to  be  included  were  ways  in 
the  popular  sense  of  the  word,  leading  from  one  vill  to  an- 
other. But  this  towing-path  is  only  a  part  of  that  way  which 
Consists  of  the  whole  navigation  of  the  river.  The  Commis- 
Soners  have  so  considered  it,  and  I  think  they  have  put  the 
right  construction  upon  the  act. 

Per  Curiam^  Let  the  verdict  stand. 


K  K  2  (In 


wo 


CASES  IN  TRINITY  TERM 


1801. 


June  S9tli. 


A.  I)y  win  de- 
viwd  "aUhis 
freehold  and 
copyhold  lands, 
tenements,  and 
hereditaments,*' 
in  trust  for  cer- 
tain purposes, 
and  afterwards 
purchased  new 
lands;  he  then 
made  a  codicil, 


(In  the  HOUSE  OF  LORDS.) 

Between  the  Right  Honourable  Mary  Eleanor  Bowes  (com- 
monly called  Countess  of  Strathmore),  by  W.  Lyon,  Esq. 
her  next  friend, Plaintiff; 

and 

Andrew  Robinson  Bowes,  Esq.  and  Wm.  Birch,  Hbnrt 
Bourn,  and  George  Stephens,      -        -        Defendants. 

And  between  Andrew  Robinson  Bowes,  Esq.    -     Plaintiff; 

and 

The  Right  Honourable  Mary  Eleanor  Bowes  (commonly 
called  Countess  of  Strathmore),  Wm.Lyon,  Chs*  SHxm:tj 
Richard  Harborne,  James  Seton,  Mary  Morgan, 
and  Frances  Bennet,   •        .        -        -        DefendanU. 

On  the  appeal  of  the  Right  Honourable  John  Baaoet  Earl  of 
Strathmore^  son  and  heir  of  the  Right  Honourable  Mary  Eleth 
nor  Barnes  (commonly  called  Countess  of  Straikmore\  de- 
ceased. 

/^EORQE  BOWES,  late  of  Streatlam  Castle^  in  the  coon^ 
of  Durham,  Esq.  deceased,  by  his  last  will  in  writtn^ 


bearing  date  the  7th  of  February  1749,  executed  and  attested 
as  by  law  is  required  for  devising  real  estates,  did  (among 
other  things)  give  and  devise  all  his  freehold  and  cc^yhoU 
manors,  messuages,  lands,  tenements,  and  hereditaments  what* 
soever,  not  held  in  mortgage  or  in  trust  for  any  other  penoo, 
nor  held  by  any  lease  or  leases  for  lives,  to  bis  wife  Maty 
^W^ti^t  he  ^^^^^  Edward  Gilbert,  Esq.  the  father  of  his  wife,  his  (the  tes* 
had  devised  ««oii  tator's)  sistcr  Elizabeth  Bowes,  his  sister  Jane  BaweSf  and  his 
w  ^'JjSd^Ldl?  f"®"^«  ^^^  honourable  Sir  Hugh  Smithson  of  Starmick^  in  the 
tenements,  and    county  of  York,  Baronet,  and  Thomas  Rudd,  of  the  city  ofDnribni^ 

Esq.  (whose  trusteeship  he  afterwards  revoked),  their  heirs  and 
assigns,  to  the  use  of  them,  their  heirs  and  assigns,  upon  such  tmstf 
and  to  and  for  such  intents  and  purposes  as  thereind%er  mentioned 
(that  is  to  say),  in  case  he  should  leave  any  son  orsousbominhit 

two  of  the  trus- 
tees, and  devised  his  "  said  bnds,  tenements,  and  hereditaments"  to  the  other  trustees  opoa  fSbe  mut 

trust;  and  concluded  with  declaring  the  codicil  to  be  part  of  hiswiU.    Held  that  the  -^ 

lands  did  not  pass  (a). 


hereditaments' 
to  the  trustees 
named  in  the 
will,  he  revoked 
the  devise  so  hr 
as  it  related  to 


(a)   rtde  GoodtUle  r.  Merediik,  2  M,f  &  6.  Parker  v.  jBi$eoe,  8 
709.    Ih^ffidd  r.  ElweSy  8  B.j;  C.  705.  7S4.    Maiihcwi  r.  Fauilet,  8  JBlBW.lSS. 
143.     GucMt  V.  miUuey,  S  Bmg.ti9. 
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IHetimei  or  after  bis  death,  that  the  same  should  be  in  trust  for 
his  first  and  other  sons  successively  in  tail  male ;  and  for  de- 
fiiult  of  such  issue  then  in  trust  for  his  daughter  Mary  Eleanor 
BoweSy  afterwards  the  Countess  of  StrcUhmore^  for  her  life, 
without  impeachment  of  waste,  except  wilful  waste  in  houses ; 
and  after  the  determination  of  that  estate  in  trust  during  her 
life  to  support  the  contingent  remainders ;  and  after  her  death) 
then  in  trust  for  her  first  and  other  sons  successively  in  tail 
male :  and  for  default  of  such  issue,  then  in  trust  for  all  and 
every  her  daughters,  as  tenants  in  common,  and  the  heirs  of 
their  respective  bodies ;  with  cross  remainders  in  tail  general 
to  the  surviving  daughter  or  daughters  as  tenants  in  common, 
in  case  of  one  or  more  of  the  daughters  dying  without  heirs 
of  their  respective  bodies ;  with  divers  remainders  over.  Afler 
making  the  said  will,  and  before  making  the  codicil  in  question^ 
the  testator  purchased,  several  estates,  and  particularly  the  said 
testator,  in  the  year  1754,  purchased  an  undivided  third  part 
cSn,  certain  freehold  estate  in  the  county  o(Durkamy  which  was 
sold  under  a  decree  of  the  Court  of  Chancery,  and  was  seised 
in  fee  thereof  at  the  time  of  his  death.  The  testator  afterwards 
made  a  codicil  to  his  will,  bearing  date  the  20th  day  of  October 
1758,  which,  with  the  testator's  signature  and  the  attestation 
thereto,  is  in  the  words  and  figures  following  (that  is  to  say) : 
<<  Whereas  by  my  lastwill  and  testament,  bearing  date  the  seventh 
c£  February  1749, 1  have  given  and  devised  all  my  freehold  and 
copyhold  manors,  messuages,  lands,  tenements,  and  heredita- 
ments  whatsoever,  not  held  on  mortgage  or  in  trust  for  any 
odier  persons,  nor  held  by  any  lease  or  leases  for  lives,  to  my 
dear  viik  Mary  Bawes^  her  father  Edward  Gilbert^  Esq.  my 
sister  EUzabM  Bowes,  my  sister  Jane  Bowes,  ray  friends  the 
Hboourable  Sir  Hugh  Smithson  of  Stanwick,  in  the  county  of 
yoht.  Baronet,  and  Thomas  Rudd,  of  the  city  of  Durham^ 
Esq.  their  heirs  and  assigns,  and  to  the  use  of  them,  their  heirs 
and  assigns,  upon  the  trusts,  intents,  and  purposes  therein 
mentioned;  now  I  do  hereby  revoke  and  make  void  all  my 
above  devise,  so  far  as  it  relates  to  the  above  Sir  Hugh  Smith" 
wrsj  now  Earl  of  Northumberland,  and  Thomas  Rudd,  and  their 
beirs ;  and  I  do  hereby  give  and  devise  my  said  lands,  tene- 
Doents,  and  hereditaments,  unto  the  above-named  Mary  Bowes, 
my  said  wife,  Edward  Gilbert,  and  my  sisters  Elizabeth  Bowes 
md  Jiane  Bowes,  their  heirs  and  assigns,  upon  the  same  trusts, 
intents,  and  purposes  as  I  have  given  and  devised  the  same  by 
my  smd  last  will ;  and  do  hereby  revoke  the  legacies  of  five 

hiuulred 
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Bowks 

and  Others 
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Bowxs 
indOtheri 


Bowas 
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1801.        hundred  pounds  each,  which  I  have  given  to  the  said  Sir  Hugh 

Smithsoriy  now  Earl  of  Northumberland  and  the  said  Thimm 

^^^^  Sudd.  And  1  do  hereby  revoke  and  make^  void  die  executor- 
ship of  the  said  Earl  of  NortAumberla?id  and  T/iomas  Ruddj  of 
my  said  last  will  and  the  guardianship  of  my  daughter,  devised 
to  the  said  Earl  of  Xorthunibaland ;  and  do  hereby  confirm 
and  appoint  my  said  wife  Mary  Bawes^  the  said  Edaard 
Gilbertj  and  said  sisters  Elizabeth  and  Jaiie  Bavoety  executors 
of  my  will ;  and  do  also  revoke  and  make  void  the  trusteeship 
of  the  Siiid  Earl  of  Northumberland  and  Thomas  Budd^  for 
the  laying  out  of  the  savings  of  the  produce  of  my  real  and 
("^rsonal  estates  m  the  purchasing  of  lands;  antl  do  bereb)' 
ii:ake  and  declare  this  codicil  to  be  part  of  my  hist  will  and 
testament.  As  wiuiess  my  hand  and  seal,  this  twentieth  day 
t>f  Oc'oba-j  one  tliousand  seven  hundred  and  fifty-eighu'' 
Then  fblioweil  the  attestation  thus:  "  Signed,  sealed,  pub- 
Itsliei),  and  declared  by  the  above-named  G.  B*  as  a  codicil 
or  [virt  of  his  last  will  and  tv'stament,  in  the  pres^ice  of  us,** 
•Sr.  The  testator  died  without  having  made  any  disposition  of 
the  after-purchased  estates  otherwise  than  by  tlie  above-men- 
tioned will  and  codicil,  leaving  the  late  Countess  of  Stratk- 
irroiv,  his  only  child  and  heiress  at  law,  him  surviving. 

By  an  order  in  the  above  causes  Lord  LoUgkborou^  C^ 
directed  a  case  to  be  made  for  the  opinion  of  the  Judges  of  the 
Court  of  King^s  Bench  upon  the  question,  Whether  the  codicil 
of  the  20th  of  October  1 758  was  a  republicatioQ  of  the  testa- 
tor's will  of  the  7th  of  Fehruai-y  1749  with  respect  to  the 
estates  purchased  after  the  date  of  the  said  will  ?  The  Court 
i>f  Kings  Bench  having  answered  this  question  in  the  negative^ 
(see  7  TViiM  Bej).  482.)  Lord  Loughboroughy  C,  by  his  order 
in  the  above  causes,  in  effect  confirmed  tliat  decision.  Whcre- 
u(H)n  the  present  Appellant  submitted  that  the  said  decision, 
and  ortler  founded  thereon,  were  erroneous,  for  the  fdlowing 
nniong  otiier  reasons  : 

1st,  Ikcause  it  is  clear  from  tlie  will  the  testator  did  not  mean 
to  die  intestate  as  to  any  part  of  his  property,  but  to  dispose  of 
all  his  reid  estates  upon  the  trusts  therein  mentioned ;  and  it  is 
o<|ually  clear,  that  when  he  made  his  codicil  he  did  not  mean  to 
die  intestate  as  to  any  part  of  |iie  estates  he  dien  hAd. 

*Jd,  That  the  will  and  codicil  ought  to  have  effect  according  to 
the  intention  of  the  Testator;.that  the  Testator's  intention,at  the 
time  of  executing  both  the  instruments,  vras  to  di^aoae  of  all 
ihu  \xi\\  estate  which  he  had  at  the  time  of  exetoting  tlibie  m- 

stnimentS) 
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strum^ts,  as  well  as  at  the  time  of  his  death.  That  by  legal 
construction  the  will  could  only  operate  upon  estates  the  testa- 
tor had  at  the  time  the  will  was  made;  but  by  the  same  rule, 
the  codicil  could  operate  upon  all  the  estates  the  testator  had 
subsequent  to  making  the  will,  and  previous  to  the  codicil. 
And  that  the  time  construction  of  the  will  and  codicil  is  this, 
that  by  the  will  the  testator  gave  all  his  real  estates  to  the 
trustees  therein  named,  and  by  the  codicil  he  gave  all  his  real 
estates  to  the  same  trustees  except  two,  who  are  thereby  ex- 
cluded. 

3d,  That  in  many  cases  a  codicil  has  been  held  to  be  a  re- 
publication of  a  will,  so  as  to  pass  after- purchased  estates, 
though  the  testator  has  not  expressed  any  particular  intention 
to  republish  his  will ;  because,  according  to  the  general  un- 
derstanding of  mankind,  a  man  making  a  general  devise  of  all 
his  real  estates  by  his  will  is  presumed  to  intend  to  dispose  of 
all  the  real  estates  he  shall  have  at  the  time  of  his  death. 

4th,  That  in  the  argument  for  restraining  the  effect  of  the 
oodicil  to  the  estates  which  the  testator  had  at  the  time  of 
making  his  will,  great  stress  was  laid  upon  the  word  ^^  said" 
ill  that  part  of  the  codicil  where  the  testator  devises  the  estates 
to  the  trustees  therein  named ;  but  upon  the  true  construction 
of  the  codicil,  the  word  ^^  said"  is  of  no  effect,  because  it  only 
makes  the  testator,  who  had  recited  that  he  had  given  all  his 
estates  to  trustees  therein  named,  say,  that  in  like  manner,  by 
his  codicil,  he  gave  all  his  estates  to  the  trustees  whom  he 
therein  names. 

Bthf  That  if  in  order  to  pass  the  lands  in  question  it  should  be 
tboughtnecessary  to  consider  the  codicil  as  a  republication  of  the 
will,  there  is  sufficient  in  this  codicil  to  give  it  that  effect:  the 
testator  declares  the  codicil  to  be  a  part  of  his  will;  and  in  the 
attestation  it  is  mentioned  that  he  publishes  it  as  part  of  his  will. 
If  the  codicil  is  so  to  be  taken,  it  ought  to  have  the  same  effect  as 
if  the  testator  had  in  the  codicil  transcribed  his  will,  excluding 
only  two  of  bis  trustees,  and  then  it  would  have  been  in  terms 
a  devise  to  the  trustees  whom  he  chose  to  continue  of  all  the 
estates  whidi  he  ha4  at  the  time  of  executing  the  codicil. 

J.  Mansfield. 
E.  Law. 

The  Respondents  hopecf  that  the  opinion  of  the  Court  of 
Kin^s  Batch  and  the  order  of  the  Lord  Chancellor  founded 
thereon,  would  be  confirmed  and  established,  for  the  following 
among  other  reasons  : 

1st, 
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1st,  Because  the  expression  contained  in  the  codicil,  bearing 
date  the  20th  day  of  October  1 758,  by  which  the  testator  deyised 
his  said  lands,  tenements,  and  hereditaments  in  the  manner 
thereinafter  mentioned,  manifestly  confines  the  devise  to  sncb 
lands,  tenements,  and  hereditaments  as  he  was  seised  of  at  the 
time  when  he  published  his  will,  bearing  date  the  7th  day  of 
February  1749,  and  can  by  no  possibility  of  fair  grammatical 
import  be  construed  to  extend  to  lands  purchased  after  the 
date  of  the  will. 

2d,  Because  no  case  can  be  found  in  which  an  expression 
in  a  codicil  so  qualified,  has  been  construed  to  extend  to 
after-purchased  lands.  All  the  cases  relied  on  by  the  other 
side  plainly  discover  an  intention  to  devise  after-pnrchased 
estates,  and  contain  words  sufficiently  comprehensive  to  past 
them. 

3d,  Because,  if  such  a  construction  were  admitted,  it  would 
have  the  effect  of  disinheriting  the  heir  at  law,  by  words  of 
doubtful,  if  not  overstrained  implication,  which  courts  of  law 
will  never  allow  to  be  done  by  any  thing  short  of  an  intentioo 
signified  in  the  most  express  and  unequivocal  terms*  Many 
reasons  might  exist  why  the  testator  should  leave  certain  parts 
of  this  estate  in  the  discretion  of  the  heir  at  law.  Those  rea- 
sons, without  doubt,  influenced  his  mind,  otherwise  it  is  im- 
possible to  suppose  that  he  would  not  in  direct  and  explidt 
terms  have  devised  the  after-purchased  estates,  especially  when 
it  is  considered  how  technically  and  particularly  his  will  is 
worded. 

4th,  Because,  upon  reading  the  codicil,  it  most  clearly  appears 
that  the  sole  purpose  of  the  testator  in  making  it,  is  to  revoke  the 
trusts  contained  in  the  will,  so  far  as  they  relate  to  two  parti- 
cular trustees ;  for  the  same  estates  are  devised  upon  the  same 
trusts,  and  to  the  same  trustees,  with  the  exclusion  only  of  those 
two  persons,  in  respect  of  whom  the  devise  contained  in  the  will 
is  expressly  declared  to  be  revoked  and  made  void.  In  shorty 
it  is  manifest  that  the  testator's  object  in  making  the  codicil  was 
neither  more  nor  less  than  to  strike  out  of  his  will  the  names 
of  Sir  Hugh  SmUhson  and  Thomas  Buddj  and  that  if  those 
gentlemen  had  not  been  originally  named  as  trustees  and  exe- 
cutors in  the  will,  the  codicil  never  would  have  been  made. 

T.  JErsUne, 
J.Baine. 

This  case  was  argued  at  the  bar  of  the  House  of  Lords  on  two 
several  days  by  the  Attorney-General  (Law)  and  Man^ld  for 

the. 
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ihe  Ap|)eIIants,  ami  by  Erskine  and  Raine  for  the  Respondents.        1801. 
On  the  last  clay  of  argument  (the  29th  of  Jiine)  the  Lord  ■ 

Chancellor  put  the  ibllowing  question  to  the  Judges,  viz.  Whe-      ^^  Others 
ther  by  the  legal  construction  of  the  codicil  of  the  testator  «• 

George  Bawes,  bearing  date  the  20th  of  October  1758,  and  by      tnd  Others 
him  declared  to  be  part  of  his  last  will  and  testament,  dated  the 
7tii  day  o{  February  1749,  the  real  estate  purchased  after  he 
made  his  will  passed  to  the  uses  and  upon  the  trusts,  intents, 
and  purposes  mentioned  in  the  said  will  ? 

Macoonald,  Ch.  B.  having  conferred  with  the  rest  of  the 
Juilges  present  {a)  upon  the  said  question,  delivered  their  una- 
nimous opinion  in  the  negative. 

After  the  Judges  had  thus  given  their  opinion,  a  debate  took 
place  in  the  House,  in  which  Lord  TkurUm  diilered  in  opinion 
from  the  Judges.  His  Lordship  observed  that  a  republication  of 
a  will  of  lands  had  always  been  held  to  speak  as  of  the  time  of 
the  republication,  and  that  he  knew  no  instance  in  which  that 
rule  had  been  departed  from,  and  that  this  case  must  be  de- 
cided upon  reference  to  the  principles  upon  which  former  cases 
had  proceeded :  That  though  it  was  true  that  where  there  was  a 
particular  description  of  lands  devised,  no  subsequent  codicil 
could  extend  to  after-purchased  lands,  unless  by  particular  re- 
ference to  those  lands,  yet  that  in  such  case  it  was  only  the 
particular  description  of  the  lands  which  defeated  the  effect  of 
the  republicationr;  That  this  distinction  would  be  found  to 
reconcile  all  the  cases  in  which  there  was  any  appearance  of 
difference;  and  the  only  question  in  this  as  in  all  other  cases 
would  be  found  to  be,  whether  the  republication  was  general 
or  whether  it  were  controlled  by  particular  expressions  ?  and 
tlmt«  indeed,  in  this  very  case,  such  seemed  to  have  been  the 
opinion  of  the  Court  of  Kin^s  Benchj  for  in  the  certificate  it 
was  expressed  that  this  codicil  was  not  that  sort  of  republica- 
tion which  would  pass  the  lands  in  question ;  That  if  the  testa- 
tor had  discovered  any  anxiety  in  the  will,  it  was  to  convey  all 
the  estates  of  which  he  was  possessed ;  That  the  bequest  in  the 
will  was  as  ample  as  possible ;  That  the  testator  began  the  co- 
dicil by  referring  to  the  largeness  of  the  former  devise^  where  he 
said,  *^  whereas  by  my  last  will  and  testament  I  have  given  and 
devised  all  my  freehold  and  cppyhold,"  &c. ;  That  this  refer- 
ence, unrestrained  by  any  thing,  would  clearly  have  been  su6S- 
cient  to  pass  the  after-purchased  lands,  and  that  probably  the 
whole  difficulty  had  arisen  from  the  testator  being  mistaken  in 

(tf)  Hoiham,  B.  Heathy  J.  Tlbowipwn,  B.  RookCf  J.  Le  Blanc,  J.  uid  Grahafn,  B. 
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JI80].        point  of  law,  and  thfnking  that  his  after-purchased  lands  did 

■ pass  by  the  first  devise ;  That  his  general  intent  appeared  to 

and  Othen     ^^^®  been,  that  the  rents  and  profits  of  all  his  estates  should  be 
«•  laid  out  in  the  purchase  of  new  lands,  and  yet  the  House  must 

negative  this  general  intent  before  they  could  decide  in  &vour 
of  the  Respondents ;  that  it  appeared  to  him  that  the  testator 
must  be  understood  to  say,  whereas  I  have  conveyed  all  my 
lands  (including  those  purchased  subsequent  to  the  date  of  the 
will),  I  devise  my  said  lands,  referring  to  what  he  supposed  be 
had  conveyed ;  and  that  in  this  view  of  the  case  the  introduc- 
tion of  the  word  *^  said"  would  not  control  the  operation  of  tbe 
codiciL 

The  Lord  Chancellor  (Lord  Eldon)  supported  theopinioD 
of  the  Judges,  saying,  that  although  a  republication  of  a  will  of 
lands  certainly  speaks  as  of  the  time  of  the  republication,  yet 
that  in  all  cases  of  this  kind  which  had  come  before  the  Courts 
for  decision,  the  only  question  liad  been,  whether  the  particular 
case  was  or  was  not  within  the  general  rule.  His  Lordship  ob- 
served that  it  could  not  be  denied  that  other  circumstances 
than  those  of  locality  in  the  description  of  the  lands  devised, 
were  sufficient  to  control  the  effect  and  operation  of  a  codicil, 
and  that  wherever  a  question  had  arisen  whether  the  operation 
of  the  codicil  were  controlled  or  not,  those  who  had  to  solve  tbe 
question  had  usually  done  so  by  satisfying  themselves  respecting 
the  intent  of  the  testator ;  That  this  testator's  intention  in  tbe 
will  clearly  was  to  raise  a  fund  to  be  applied  to  certain  uses,  but 
that  possibly  the  undivided  quality  of  the  estate  which  he  pur- 
chased in  1 754  might  be  a  reason  inducing  him  not  to  pass  that 
estate  with  the  others ;  that  however  possible  it  might  be  that 
the  testator  might  not  be  acquainted  with  the  legal  effect  of  bis 
will,  still  he  thought  that  the  House  ought  to  decide  this  ques- 
tion as  if  the  testator  actually  did  know  that  the  will  of  1 749  had 
not  passed  the  after-purchased  lands;  That  when  in  the  codicil 
he  referred  to  the  will  as  having  passed  all  his  lands,  he  did  do 
more  than  recite  his  former  devise,  but  that  when  he  came  to 
the  operative  part  of  the  codicil  he  changed  the  tense  of  tbe 
verb ;  and  though  in  the  former  part  he  said,  <*  whereas  I  have 
devised,"  &c.  in  the  latter  part  he  said,  "  I  do  hereby  revoke," 
&c.  and  "I  do  hereby  give  and  devise,"  &c.;  That  if  therefore 
by  the  former  words  of  the  codicil,  "all  my  freehold  and  copy- 
hold lands,"  the  testator  were  understood  to  include  all  the  after- 
purchased  lands,  by  the  latter  words  of  the  codicil  he  must  be 
understood  to  be  revoking  a  devise  of  these  lands  which  he  had 

not 
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not  at  the  time  when  the  will  was  made ;  for  his  expressions  of       1801. 
revocation  were  co-extensive  with  the  expressions  of  devise ;       • 
That  these  expressions  therefore,  unless  explained  by  the  con-      ^^  others 
text,  would  be  unintelligible;  but  that  the  word  ^*  said  "clearly  v. 

shewed  that  they  were  both  intended  to  be  confined  to  the  lands  ^^  oSerfc 
which  the  testator  possessed  at  the  time  of  the  will,  and  that 
this  construction  rendered  them  consistent;  That  the  intent  of 
the  testator  (if  it  could  be  discovered)  was  the  clue  by  which  the 
House  ought  to  direct  itself;  and  though  in  the  present  case 
that  intent  could  not  be  positively  ascertained,  yet  that  some 
cases  might  be  put  to  illustrate  the  danger  of  the  doctrine  con- 
tended for  on  the  part  of  the  Respondents ;  for  supposing  the 
testator  at  the  time  of  making  his  will  to  have  been  possessed 
of  lands  to  the  amount  of  lOOLper  ann.  only,  and  between  that 
time  and  the  time  of  making  the  codicil  to  have  purchased  lands 
to  the  amount  of  10,000/.  per  ann,  it  would  seem  impossible  to 
contend  that  by  a  mere  reference  to  a  devise  of  so  small  a  part 
of  the  property  he  intended  to  pass  so  considerable  an  estate ; 
That  the  true  question  seemed  to  be,  whether  from  the  words 
<'my  said  lands"  a  special  intention  to  exclude  the  after-pur- 
chased estate  did  not  appear,  in  the  same  way  as  it  would  have 
appeared,  had  he  referred  to  the  lands  originally  devised  by  a 
description  of  locality ;  but  that,  indeed,  if  their  Lordships  were 
not  satisfied  that  such  a  special  intention  did  appear,  the  gene- 
ral rule  respecting  the  operation  of  a  republication  must  operate 
in  fevour  of  the  Appellants. 

The  Earl  of  Kosslyn  (late  Lord  luoughborough  Chancellor) 
and  Lord  Alvanley,  Chief  Justice  of  the  Common  Pleas,  also 
spoke  shortly  in  support  of  the  opinion  of  the  Judges. 

The  Lord  Chancellor  then  moved  that  the  appeal  might 
be  dismissed  and  the  order  therein  complained  of  be  affirmed ; 
which  motion  passed  in  the  affirmative  without  a  division. 


The 
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The  Kjng  v.  John  Egginton,  Walter   Egginton, 
'  Thomas  Gibbons,  John  Foulds,  and  Wm.  Foulds. 

lodictment  for  a  HPHE  four  first  Defendants  were  tried  before  hcvm-ence^  J^at 
^"^li'^lTn*!  io  ^^  Spring  Assizes  for  Stajffbrd,  1 801 ,  for  a  burglary.    The 

iwve  been  com-    1st  count  in  the  indictment  charged  them  with  breaking  and 
Su^of  ^Ji     entering  the  dwelling-house  of  Mathew  Robinson  BouUorif  and 
B^'  in  the  8d      Stealing  therein  a  quantity  of  silver  and  150  guineas,  laid  to  be 
rte8?onr.!y.   ^^^  property  o( Mathew BouUon  and  John  Hodges^  150 guineas 
It  appetiredtbit   laid  to  be  the  property  of  Mathew  BouUon^  Mathew  Robinson 
SeJ^JJ?*^    JBott&ow,  James  Watt,  and  Gregory  Watt;  150  guineas  the  pro- 
committed  wai     |)erty  of  Mathew  Boulton,  John  Botiusy  and  William  Nelson ; 
fni^^ngtwo     ^ ^^  guineas  the  property  of  Mathew  Boulton,  Benjamin  Smith, 
wings;  that  in     and  James  Smith :  and  150  guineas  the  propeity  of  Mathew 
itg^'bLrin^  Boulton,  John  Hodges,  Mathew  Robinson  Boulton,  James  Walt, 
ofM.RJ3^j.      Oregon/  Watt,  John  Botms,  William  Nelson,  Benjamin  Smith, 
•ereraio^^      and  James  Smith.     The  2d  count  laid  the  house  to  be  tiie 
periontwai  car-  dwelling-house  oi  John  Bush.    The  3d  count  laid  the  house  to 
part  of  one  of"    ^  ^®  dwelling -house  of  William  Nelson.     The  4th  count  was 
thewingawai      for  being  in  the  dwelling-house  of  the  said  Mathew  Robinson 
M.RJ^,  aflS  ^     BouUon,  and  stealing  as  above,  and  burglariously  breaking  the 
In  the  other        house  to  get  out  of  it  against  the  statute,  8cc.     The  5th  couut 
j:^.  neither       ^^^  being  in  the  dwelling-house  of  John  Bush,  stealing  the  pro- 
havii^  any  in-     perty,  and  burglariously  breaking  the  house  to  get  out  of  it 
caUon  with  the    against  the  statute,  &c.     The  6th  count  for  stealing  the  pro- 
centre  except      perty  as  above  in  an  out-house  belonguig  to  the  dwelling-house 
Uie  dwelling  of    of  Said  Moihew  BouUon  against  the  statute,  8cc.  The  7th  count 
f'  WnT-*'*^**         ^^^  stealing  the  property  as  above  in  an  out-house  belonging  to 
passage  that  ran  die  dwelling-house  of  Said  Mathew  Robinson  BouUon  against 
J*»VjoJf  the  statute,  &c.     The  8th  count  for  stealing  the  property  as 

centre:  and  that  above  in  an  out-house  belonging  to  the  dwelling-house  of  Wil- 
^9^^  ™«     Ham  Nelson  against  the  statute,  &c. 

by  w.Nn  from  On  the  trialit  appeared  that  the  silver  goods  were  the  property 
which  there  was  ofMathew  BouUon  and  John  Hodges,  the  money  the  property  of 
tion  with  the       the  several  persons  last  mentioned  in  the  indictment,  with  whom 

centre. 

Semb,  that  the  robbery  tlid  not  amount  to  a  burglary  (o). 

If  a  servant,  being  solicited  to  become  an  accomplice  in  robbing  his  master's  houses  inform  bis  master 
thereof,  who  thereupon  tells  him  to  carry  on  the  business,  and  consents  to  his  opening  a  door  leaAog  to 
the  premises,  and  being  vnth  the  robbers  during  the  robbery ;  and  also  marks  his  property  and  lays  it  in  a 
pUice  where  the  robbers  are  emected  to  come,  with  a  view  to  apprehend  the  robbers,  this  conduct  of  the 
master  will  not  amount  to  a  defence  in  an  indictment  against  the  robbers. 

(a)  And  see  JUt  v.  Hoktmi  8  Taunt,  834. 
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Maihew  Baulton  was  concerned  in  different  manufactories,  that        iSOl. 

is  to  say,  with  John  Hodges^  as  manufacturers  of  plated  goods ;       " 

with  William  Nelson  and  John  Bonus,  as  button  makers;  with      The  Kura 
James  Smith  and  Benjamin  Smithy  as  buckle  makers ;  with  Mathem      £oannN»r 
Robinson  BouUon,  James  Watt^  and  Gregory  Watt^  as  engine 
makers.     Besides  which  Mathem  Boulton  carried  on  two  oitker 
manufactories  on  Iiis  own  sole  account.     It  farther  appeared 
that  the  money  and  part  of  the  silver  were  kept  in  a  counting- 
house,  which  was  used  for  transacting  the  money  concerns,  and 
keeping  the  accounts  of  all  the  different  businesses  in  which 
Matheao  Boulton  was  engaged;  that  other  part  of  the  silver  was 
in  a  room,  being  one  of  several  where  the  plate  business  was 
carried  on,  which  rooms  and  counting-house  formed  a  centre, 
having  two  wings  adjoining,  consisting  of  a  dwelling-house  in- 
habited by  persons  engaged  in  Mathem  BouUov^s  manu&cto- 
ries ;  that  one  of  them  was  inhabited  by  Mathem  Robinson  Bond* 
touy  but  that  had  no  internal  communication  with  the  centre- 
building  at  the  time  of  the  offence  being  committed,  a  room  in 
his  bouse  which  communicated  with  the  centre-building  having 
been  allotted  to  the  purposes  of  the  plating  business,  with  which 
he  had  nothing  to  do,  the  door  into  it  was  shut  up,  and  a  work- 
ing bench  placed  against  it  so  as  to  stop  the  passage ;  that  one 
JOush^  a  workman  of  Mathem  Boulton^  occupied  another  of  the 
dwelling  houses  in  the  same  wing,  and  from  his  house  there  was 
no  way  into  the  centre-building,  but  there  was  in  it  a  window 
which  looked  into  a  passage  that  ran  the  whole  length  of  the 
<:entre-building;  that  in  the  other  wing  was  the  dwelling-house 
of  William  Nelson^  the  partner  oi  Mathem  Boulton  in  the  but- 
ton busfness,  which  had  no  internal  communication  with  the 
centre,  and  in  that  wing  other  persons  lived;  that  in  the  front 
of  this  building  was  a  terrace  or  front-yard  fenced  round  in  dif- 
ferent ways,  and  at  the  end  of  the  pile  of  building  above  de- 
scribed, by  a  wall  with  gates  for  horses  and  carriages,  and  a 
door  for  foot  passengers.     It  further  appeared  that  the  prison- 
ers had  some  time  previous  to  the  breaking  into  the  centre- 
building  ^plied  to  one  Joseph  Phillips^  who  was  employed  as 
a  watchman  to  the  manufactory  at  Soho,  to  assist  them  in  rob- 
bing it,  to  which  he  assented,  and  informed  first  some  of  itfo- 
them  Boulton^s  servants  and  assistants,  and  aflerwards  Mathem 
JBoulton  himself  of  what  was  intended,  of  the  manner  and  time 
they  were  to  come,  that  they  were  to  go  into  the  counting- 
hoose,  and  that  he  was  to  open  the  door  into  the  front-yard  to 
the  prisoners ;  that  Mathem  Bmdton  told  him  to  carry  on  the 

business ; 
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1801.        basiness ;  that  Mathew  Botdton  was  to  bear  him  harmless,  and 

Aat  Mathew  Botdton  consented  to  his  opening  the  door  leading 

Jr^  to  the  fix>nt  yard,  and  to  his  being  with  the  prisoners  the  whole 
SooDmm  time ;  that  in  consequence  of  this  information  Matherao  Boidton 
removed  from  the  counting-house  every  thii^  but  150  guineas 
and  some  silver  ingots,  which  he  marked,  to  furnish  evidence 
Bg^st  the  prisoners,  and  lay  in  wait  to  take  them  when  they 
should  have  accomplished  tiieir  purpose ;  that  on  the  2dd  of 
December  J  about  one  o'clock  in  the  morning,  the  prisoners  came, 
and  Phillips  (^ned  the  door  into  the  front-yard,  through 
which  they  went  along  the  front  of  the  building,  and  round  it 
into  another  yard  behind  it,  called  the  middle-yard ;  and  firom 
thence  they  and  Phillips  went  through  a  dooi^  which  was  left 
open,  up  a  stiur-case  in  the  centre-building  leading  to  the  count- 
ing-house and  rooms  where  the  plate-business  was  carried  on; 
that  this  door  the  prisoners  bolted,  and  then  broke  open  the 
counting-house,  which  was  locked,  and  the  desks,  which  were 
also  locked,  and  took  from  thence  the  ingots  of  silver  and  gui- 
neas ;  that  they  then  went  to  the  story  above  into  a  room  wh^e 
the  plate-business  was  carried  on,  and  broke  the  door  open,  and 
took  from  thence  a  quantity  of  silver,  and  returned  down  staiis, 
when  Wmiam  Foulds  unbolted  the  door  at  the  bottom  of  the 
stairs,  which  had  been  bolted  on  their  going  in,  and  went  into 
the  middle-yard,  when  all  except  William  Foulds  (who  escaped) 
were  taken  by  the  persons  placed  to  watch  them. 

On  this  case  two  points  were  made  for  the  prisoners;  1st, 
that  no  felony  was  proved,  as  the  whole  was  done  with  the 
knowledge  and  consent  of  Mathew  BouUon^  and  that  the  acts 
of  Phillips  were  his  acts.  2dly,  That  if  the  facts  proved 
amounted  to  a  felony,  it  was  but  simple  larceny,  as  the  biulding 
broken  into  was  not  the  dwelling-house  of  any  of  the  persons 
whose  house  it  was  charged  to  be,  and  as  there  was  no  break- 
ing since  the  door  was  left  open. 

The  jury  found  the  prisoners  guilty ;  but  Lawrencey  J.,  re- 
served the  above  points  for  the  consideration  of  the  Judges,  be- 
fore eleven  of  whom  {absente  Lord  JEldorij  then  Lord  Qian- 
cellor  as  well  as  Lord  Chief  Justice  of  the  Conmion  Pleas)  it 
was  argued  on  the  9th  of  Mcn^  last,  . 

Clifford,  for  the  prisoners,  began  by  arguing  the  second  ob- 
jection. The  place  in  which  tlie  offence  was  conunitted  ms 
so  completely  separated  from  the  dweUing-honse  as  not  to  %e 
the  subject  of  burglary.  The  case  of  Uie  King  t.  G^soHj 
Mutton^  snd  fV^gSy  1  Leach^  996.  ed.  1800.  nidch  is  thestitMf- 

est 
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est  authority  in  support  of  the  proposition  that  this  offence  is  a 
burglary,  is  very  distinguishable  from  the  present.    There  the 
person   in  whom  the  property  of  the  house  was  laid  was  the 
SGJe  occupier  of  the  house  to  which  the  shop  in  whidi  the  of- 
fence was  committed  was  attached,  though  he  had  leased  part 
of  his  house  with  the  shop  to  another  person.  But  here,  though 
M.  M.  BouUcn  was  the  sole  occupier  of  the  adjoining  house  in 
the  wing  of  the  building,  yet  the  centre^rt,  where  the  ofience 
was  committed,  was  separated  from  the  wing,  and  neither  be- 
longed to  nor  was  in  the  sole  occupation  of  M.  IL  BodUm  $ 
bat  was  in  the  joint  occupation  of  the  several  partners  in  the 
business.     It  appears  from  I  H.P.C.557*  that  a  separation 
of  a  shop  from  a  mansion-house  by  lease  is  a  sufficient  sqMira^ 
tion  in  law  to  prevent  the  former  from  being  the  subject  of  bur- 
g^ry.     Indeed  in  The  King  v.  Martha  JoneSj  2  Leach,  607* 
eiL  1800.  where  the  rent  of  a  house  is  paid  from  the  partner- 
ship frind  of  A,  and  £.,  the  property,  so  as  to  constitute  bur- 
ghury,  was  held  to  be  ill  laid  in  both,  the  house  being  in  the 
nngle  occupation  of  B,     Clearly  in  an  ejectment  brought  for 
these  premises,  the  demise  would  not  have  been  well  laid  in 
M.  B.  Batdlionj  and  if  so  the  property  is  not  well  laid  to  sup- 
port the  offence  of  burglary.     With  respect  to  the  Ist  objec- 
tion, the  consent  of  the  prosecutor  removes  all  criminality  from 
the  prisoners.     In  almost  every  species  of  offence  committed 
agaiqst  the  property  of  another,  it  is  of  the  essence  of  the  of- 
fence  that  it  should  be  committed  against  the  will  of  the  owner. 
Bractan,  lib.  3.  tr.  2.  c.  32.  Jo.  150.  b.  defines  theft  thus,  ccm- 
tractatio  ret  alienee  fraudulenta  cum  animojurandi  invito  iUo 
Domino  cujus  res  ilia  Jiierit :  and  Lord  Ch.  J.  WilleSy  in  JTie 
King  V.  Donally^  1  Leach^  232,  ed.  1800.  seems  to  take  it  for 
granted  that  robbery  must  be  against  the  will  of  the  owner, 
when  he  says,  <^  Wherever  one  man  obtains  property  from  die 
IMMsession  of  another  against  his  will,  the  law  presumes  the  act 
to  proceed  from  a  felonious  intention/'     The  prosecutor^s  as- 
sent to  the  commission  of  the  crime  would  undoubtedly  have 
made  him  an  accessary  before  the  fact,  had  it  not  been  an  assent 
to  the  stealing  of  his  own  property.  In  The  King  v.  Jd^Damelj 
Fost.  126.  it  is  laid  down  as  incontrovertible,  **  that  whoever 
ppocureth  a  felony  to  be  done  is  a  felon ;  if  presents  he  iaa  prin- 
eipal ;  if  absent,  an  accessary  before  the  &ct ;"  and  liie  statutes 
4&  5PA.&  Jlf.c.4.  and  3  and  4;  JPF.&JIf.r.d.aie  referred  to; 
whidi,  in  describing  the<ofience,  speak  of  pcsMiiia  who  **^ma^ 
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180L        liciously  counsel,  hire,  command,  comfort,  aid,  abet,  or  assist** 

Sir  Edward  Coke,  in  his  commentary  on  the  statute  of  Wat. 

^"**^'^       1.  c.  14.  2lna.  182.  says,  that  under  the  word  «  aid'*  is  coin- 
EcoMioir      prehended  all  persons  *^  assenting  and  consenting*'  to  the  act 
Now  in  this  case  the  prosecutor  did  assent  and  consent,  and  if 
his  crime  be  done  away  by  the  circumstance  of  the  property, 
to  the  stealing  of  which  he  assented,  being  his  own,  the  same 
circumstance  does  away  the  crime  of  the  prisoners  also;  for  if 
this  was  a  felony,  the  prosecutor  is  criminal  as  an  accessary, 
and  be  can  only  shew  himself  not  criminal  as  such  by  shewing 
that  the  prisoners  committed  no  felony.     Suppose  Phillips  the 
watchman  had  been  indicted  for  the  burglary,  what  could  have 
prevented  his  being  convicted  of  the  crime  but  the  assent  of  the 
prosecutor  ?     Now  that  assent  extends  to  all  the  persons  con- 
cemed,  and  will  operate  to  save  the  prisoners  in  the  same  way 
as  it  would  have  operated  in  his  favour.    To  shew  that  witboat 
such  assent  Phillips  must  have  been  convicted,  Joshua  Corth 
xvelTs  case,  10  Harg.  St.  7r.  433.  in  the  notes,  may  be  referred 
to,  where  the  opening  the  door  of  his  master's  house  by  the 
prisoner  in  the  night-time,  and  letting  in  two  persons  to  rob 
him,  was  adjudged  by  the  twelve  Judges  to  be  burglary.    In 
TTie  King  v.  M^Danielj  all  the  prisoners  were  acquitted  on  ac- 
count of  the  robbery  having  been  committed  in  consequence  of 
a  previous  agreement,  and  it  is  there  said  to  be  ^^  of  tlie  essence 
of  robbery  and  larceny  that  the  goods  be  taken   against  the 
will  of  the  owner."     The  only  case  in  which  the  assent  of  the 
party  robbed  has  been  held  not  to  take  away  the  felony  is  that 
of  Norden^  cited  in  the  judgment  of  The  King  v.  M^Hanielj 
Post.  129.  but  the  answer  to  that  case  is  there  given,  tvz.  that 
it  was  uncertain  whether  the  robber  would   come  or  not, 
the  officer  having  no  concert  with  the  highwayman,  but  only 
going  upon  the  road  in  expectation  of  being  robbed,  and 
submitting  to  the  robbery.     In  this  case  there  was  a  regular 
plan  for  the  robbery  of  the  prosecutor's  premises  carried  on 
through  the  intervention  of  the  accomplice  with  the  prosecutor 
himself. 

Manla/f  on  the  part  of  the  prosecution.  1st,  With  re^)ect  to 
the  burglary,  it  is  not  necessary  thatacommunication  should  exist 
between  the  part  broken  into  and  the  rest  of  the  house ;  it  is  suf- 
ficient if  the  former  be  parcel  of  the  latter  and  under  the  same 
roof;  this  point  seems  clearly  established  by  the  case  of  The  King 
v.  Gibson^  Mutton^  and  Wiggs.  Nor  is  it  any  objection  that  the 

place 
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place  wliere  ttiie  ofience was  committed  was  used  in  thc^  businesis        IBOU 

pC  several  olber  persons  jointly  with  Jt£  jB.  Bouiton^  for  being      

IMl4^r  the  same  roof  with  his  dwelling-house  it  may  well  be  con-  .  ^^^  ^^^ 
sider^  as  parcel  of  tliat  house.  If  one  of  the  partners  in  a  ^?^^^ 
.bfu^ing-bouse  occupy  the  dwelling-house  to  which  t}ie  shop 
b^(M]^  an4  the  shop  be  broken  into,  th^e  eai;i  be  lit(Ie  doubt 
ib^.it  would  aqioupt  to  a  burglary  in  the  dwelling-hQuse  of  the 
jHnrtner  residing  there.  The  case  of  the  King  v.  Martha  Jones 
j^  dlstif)gti|shat>le  from  the  present,  it  being  expri^ssly  stated 
there  that  the  two  houses  were  perfectly  distinct  and  separate 
from  each  other  at  the  time  the  offence  was  committed.  Sdly, 
It  has  been  argued,  that  if  the  offence  of  the  prisoners  amount 
to  a  felony  the  prosecutor  has  made  himself  an  accessary  to 
that  felony  by  his  conduct,  and  that  if  he  be  not  an  accessary  it 
must  be  because  no  felony  was  committed.  But  the  essence  of 
the  felony  consists  in  the  felonious  intent.  Thus  Bracton  in  the 
place  cited  on  the  other  side,  after  saying  that  theft  must  be 
committed  cum  animofurandiy  adds^  cum  animo  dicoy  quia  sine 
animofurandi  non  committitur.  The  prosecutor  therefore  was 
not  jparticeps  criminisy  inasmuch  as  his  consent  was  only  given 
for  the  purpose  of  promoting  the  detection  of  the  prisoners. 
The  present  resembles  Nordon^s  case,  who  went  out  with  a 
view  to  be  robbed  in  order  that  he  might  apprehend  tlie  robber. 
But  in  neither  case  was  there  any  concert  between  the  party 
committing  the  offence  and  the  party  on  whom  it  was  com- 
mitted. Such  also  was  the  case  of  the  man  tried  some  little 
time  back  at  Worcester  Assizes,  who  being  suspected  of  robbing 
in  an  inn  there,  a  great-coat  was  placed  in  his  way  with  a 
pocket-handkerchief  hanging  out  of  the  pocket,  and  the  man 
being  watched  and  detected  in  stealing  the  handkerchief,  was 
convicted  before  Mr.  Baron  Thompson,  who  overruled  the 
objection  that  he  was  induced  to  commit  the  offence  by  the 
persons  who  placed  the  great-coat  in  his  way.  There  is  also 
a  case  in  Fitzherberfs  Justice  of  the  Peace,  by  Cromptony  Ed. 
161 7.  i?.  31.  J.  which  is  precisely  in  point  There  the  servant 
of  an  Alderman  of  London  agreed  with  strangers  to  steal  the 
plate  of  his  master  on  a  certain  night  in  his  house,  and  they  had 
a  false  key  of  the  place  where  the  plate  was  kept ;  afterwards 
tbe  servant  revealed  the  design  to  his  master,  who  on  the 
appointed  night  had  certain  men  ready  at  the  place,  et  apres 
Us  vient  et  enter  in  le  dit  lieu,  with  intent  to  steal  the  plate, 
Emd  were  taken  and  arraigned  for  burglary  at  NevogatCy  found 
ability  and  hanged. 
VOL.  II.  t  L  The 
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1 801 .  The  opinion  of  the  Judges  was  never  publicly  commanicated, 

■ though  it  was  understood  to  be  in  favour  of  the  prisoners  on 

®^  °  the  question  of  burglary.  The  other  objection  taken  by  their 
EooiirTON  counsel  was  overruled,  as  appeared  from  the  prisoners  receiv- 
ing a  pardon  on  condition  of  transportation  beyond  seas. 
Indeed  William  Foulds^  who  had  been  included  in  the  indict- 
ment found  against  his  associaitesi  hating  been  taken  between 
the  Spring  and  Summer  Assizes,  was  tried  before  Mr.  Justice 
Lawrence  at  Staffbrd  at  the  latter  period,  and  being  found 
guilty  of  the  larceny  received  a  similar  punishment  with  tbe 
other  prisoners. 
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ARG(JED  AND  DETERMINED  1801. 

IN 

THE  COURTS  OF  COMMON  PLEAS 

AND 

EXCHEQUER  CHAMBER, 

nt 

Michaelmas  Term, 

In  the  Forty-second  Year  of  the  Reign  of  Gboroe  III. 


Fawcett  V.  Christie  and  Another.  Nov.  eth. 

^I^HE  Defendant  in  this  case  was  arrested  in  August  last  upon  Defendwit  htr- 
a  capias  returnable  on.  the  morrow  of  All  Souls  (3d  of  ^^f^jf^f^ 
November ;)  on  the  2cl  of  November  he  took  out  a  summons  and  tumabic  on  the 
served  it  on  the  Plaintiff  to  stay  proceedings  on  payment  of  the  temi  on^ 
debt  and  costs ;  on  the  Sd,  being  the  ossoign  day  of  the  term,  ^J^*IJf  **!*. 
the  Plaintiff  filed  a  declaration  de  bene  esse;  on  the  4th|  the  outtnin^oiif 
Defendant  obtained  an  order  to  stay  proceedings,  and  served  t^rtipr  proceeds 
the  Plaintiff  with  an  appointment  to  attend  the  taxation  of  ^M^dieMn 
<»6t8  upon  the  following  day.     On  this  last  day  (the  5th)  the  •«*^j»**»^*« 
costs  were  taxed  by  the  prothonotary,  who  allowed  the  costd  of  FiAimHriied  « 
the  declaration.  teci»nifm* 

fltffl^^  ^MM^   BfBfl   §%tk 

Besty  Seijt,  now  moved  that  the  prothonotary  might  be  di<-  the  dny «ftertM 
rected  to  review  his  taxation,  contending  that  the  Plaintiff  was  SSiwt^^nrf 

«n  order  tottay 
proceedings.     Held  that  the  Plaintiff  wiis  entitled  to  the  costa  of  the  declantion  (a). 

(a)  And  see  Partington  v.  JfUUams,  8  N,  R,  398. 
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Fawcett 

V, 
CURISTIS 

and  Another. 


iVbn.Oth. 


not  entitled  to  the  costs  of  a  dedaration  filed  after  a  snmmoDs 
to  stay  proceedings  on  payment  of  the  debt  and  costs,  the  sum- 
mons being  served  before  the  retm-n  of  the  writ.  He  dtad 
Golding  V.  Grace^  2  BL  749.  as  in  point ;  where  the  Court  held, 
that,  though  a  declaration  may  be  delivered  de  bene  esse  on  the 
return  day,  and  shall  be  good  ftyr  many  parposes,  yet  being  in 
favour  of  the  FlaintifF  to  expedite  his  cause,  it  cannot  be  de- 
livered so  as  to  charge  the  Defendant  with  paying  for  the  de- 
claration till  the  appearance  day  (a). 

But  tke  Court  were  of  opinion  that  the  Plaintiff  was  entitled 
to  the  costs  of  his  declaration,  saying  that  the  summons  wss 
no  stay  of  proceedings,  and  that  he  jjiad  thetrefbre  a  r^t  to 
proceed  until  an  order  was  made  ;  that  if  it  were  otherwise  die 
Defendant  might  make  use  of  a  summons  for  the  mere  paipoK 
of  gaining  time ;  that  be  m^ht  lie  by,*  aa  ia  the  present  cacc^ 
till  the  eve  of  the  essolgn  day,  take  out  a  sanimons  to  prevoit 
*  the  Plaintiff's  declaring,  and  then  abandon  the  sammont. 
Best  took  nothing  by.  his  motion. 

(a)  Tlie  Court  there  observed,  that  if  it  JCrng's  Bench  the  master  will  not  db#tk 

were  otherwise,  "  an  attorney  might  delay  costs  of  declaration  d^rereduxider  sack  ■• 

the  service  of  the  writ  tU  the  ni^  Mtfe  fair  lireuiaBtaoott^"  1  flML  iV«fSl  kit 

the  return,  and  charge  the  Defendant  with  But  no  authority  of  »i«^»  Court  is  dlid  ii 

the  costs  of  the  declaration  as  well  as  of  the  lupport  of  this  practice. 
process.*'     And  it  is  said,  that  **  in  the 


Clempson  v.  Knox. 


•  ■  •  ^^^   

If  baU  be  put  in  HPHE  PlaintifF  in  this  casefaaving  saed  out  a  etqnas  updo  Jfii* 
Jf  Mie^S^Tn  dlesex,  upon  which  nm  jest  inventus  was  r^onied,  iAee- 

w^uchtheDe-  wards  sued  out  a  testatum  capias  into  Staffbrdskire^  in^riaA 

^d^a!^i£^  last  county  the  Defendant  was  arrested^  and  pot  in  baflvilk 

«9«u,  t^  baa  the  fiiazer  for  that  county ;  this  bail  the .  Plaiati£P:trestBd  at  < 

as  a  Bufti^,  and  ^ulUty,  and  issued  an  attachnfent  against  the  Sfaesiff  diStafvi' 

aif  attachment  skire. 

;Piauitifr appear        A  rule  nisi  having  been  obtained  for  setting  aside  dus  attsc^ 

^havc  boen  ment  and  all  proceedimn  thereon, 

aware  thai  baa  r  -o  7 

«ereactua%.piit 

in,  though  with  the  wrong  fiiazer,  the  Court  will  relieve  against  the  attachment  (a). 


(o)  Vide  Partington  v.  JflOianu,  2  N.  JR.  8©8.     lUx  ▼ 
S  M.4:  S,  6S2. 


Bsgl9i 
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Biyley^  Serjt,  now  supported  (a)  the  rule,  and  contended        1801. 

that  the  boil  was  regularly  put  in  with  tlie  fibber  for  SUgffbrd^       

Airei  ft>r  that  the  rule  of  this  Court,  Hil.  T.  1782,  which  al-  C«^ 
lowed  the  Plaintiff  to  arrest  the  Defendant  in  the  counQr  Khox. 
where  be  is  to  be  found,  and  afterwards  to  declare  against  him 
in  a  different  county  without  waiving  the  bail,  had  taken  away 
the  writ  o{  testatum  capiasy  Imp.  Pr.  C  B.  160.  ed.  4.  and  that 
the  writ  upon  which  the  Defendant  was  actually  arrested  and 
put  in  bail  was  to  be  considered  in  the  nature  of  an  original 
capias. 

Bestj  Serjt,  contra^  insisted,  that  the  rule  of  this  Court, 
HU.  r.  1781,  Imp.  Pr.  C.  B.  159.  ed.  4.  had  removed  the 
only  di£Bculty  in  cases  of  this  kind,  by  obliging  the  sheriff  to 
specify  on  their  warrants  for  the  testatum  capias  from  what 
county  the  original  capias  issued,  so  that  a  Defendant  can  now 
be  under  no  difficulty  in  ascertaining  tlie  county  where  bail  are 
.to  be  put  in  :  and  that  die  rule  of  Hil.  T.  1782  did  not  apply 
to  this  ease,  for  though  the  Plaintiff  by  that  rule  be  allowed  to 
Mie  out  an  original  capiat  into  a  different  county  from  that  in 
which  he  means  to  declare,  yet  if  he  first  sue  out  an  original 
,capias  and  follow  it  up  by  a  testatum  capiasj  the  bail  must  be 
put  in  as  if  that  rule  had  not  been  made.  He  cited  Harris  v.  . 
Calvertf  1  Easty  60S.  where  a  capias  having  issued  into  Lon- 
doriy  and  the  Defendant  afterwards  having  been  arrested  on  an 
alias  capias  in  Middlesex^  and  bail  having  been  put  in  in  the 
latter  county,  the  Court  ofKin^s  Bench  set  aside  the  proceed- 
ings upon  a  scire  facias  against  the  bail,  saying  it  was  the  same 
as  if  no  bail  had  been  put  in,  and  the  Plaintiff  might  have  pro« 
oeeded  against  the  Sheriff  for  that  default.  He  also  observed 
^at  the  objection  was  stronger  in  the  Common  Pleas  than  in 
the  Kin^s  Bench,  because  in  the  latter  there  is  but  one  filazer 
for  all  England,  whereas  in  the  former  there  are  different 
filazers  for  the  different  counties. 

Bayley  observed,  that  Harris  v.  Calvert  did  not  apply,  be- 
cause no  rule  existed  in  the  Kin^s  Bench  similar  to  that  in  the 
Common  Pleas  of  Hil.  T.  1782. 

7%^  Court  thought  the  attachment  regular,  observing  how- 
ever that  they  did  not  proceed  upon  the  authority  of  the  case 
in  the  Kin^s  Bench,  but  upon  the  practice  of  this  Court,  and 

(a)  Prerioui  to  shewing  cause  a  pre-  ought  to  have  been  inthled  the  Aig  ▼.  7%r 

linunary  otjectkm  WIS  taken  to  the  affida.  Skenf  cf  Stt^wrdtkire.    The  Court  b^ 

vit  on  which  the  rule  was  founded,  wu  the  objection   well  founded ;   but  it  was 

that  it  was  intitlcd  in  the  causey  whereas  it  afterwards  waived. 

adding 
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1 801.        adding  that  the  comment  in  Impejf%  Practice,  which  lays  domi 

that  the  rule  of  HiL  T.  1 782  has  taken  away  the  testatum  a^a^ 

^^^^^^      is  rather  inaccurate.    But  it  appearing  that  the  PlaintilOr  at  tiie 

Knox.         time  when  he  proceeded  was  aware  of  the  bail  having  beea 

actually  put  in  with  the  filazer  for  Staffordshire^  they  made  the 

rule  absolute  for  setting  aside  the  proceedings,  leaving  tbe 

attachment  to  stand  as  a  security. 


(IN  THE  EXCHEQUER  CHAMBER.) 
No9.  isuu     G.  Brown,  H.  Brown,  and  J.  P.  Richard  v.  Kewlet, 

and  Another ;  in  Error. 
AuumjmtfoT      HpHIS  was  an  action  for  goods  sold  and  delivered;  andm 
drfWei^dlVudn-  '"^^  before  Heathy  J.,  and  a  special  Jury  at  the  Laneaitgr 

tiff  proved  that  Spring  Assizcs  1795.  The  learned  Judge  having  rejected  die 
go^^rthe '  evidence  offered  by  the  Defendants  below  (the  Plaintifi  in 
Defendant,  he  error),  and  directed  the  Jury  to  find  a  verdict  for  the  Plain- 
hi^a  ch  Jupon  tiffs  below  (the  Defendants  in  error),  a  bill  of  exceptioos  wb 
a  J.  &  a  banker,  tendered,  from  which  when  annexed  to  the  record  in  du 
latter  two  months  Court,  the  Cflse  appeared  to  be  in  substance  as  follows.  Tie 
*^h  ^vW^^  evidence  of  the  Plaintiffe  below  was  to  the  following  eflot: 
•  bill  at  two  '  that  on  the  19th  of  January  1793  Ketdey  and  Co.  who  wen 
months,  for  the  merchants  at  Liverpool^  by  Messrs.  Greeves  and  Detmim 
goods,  which       their  brokers,  sold  and  delivered  to  G.  and  H.  Brawny  who 


5^*^^™!?"       ^^^^  ^'^^  merchants  at  Liverpool,  42  hogsheads  of  coffee,  it 
Plaintiff;  and       the  price  of  1761/.  175.  10(/.  to  be  paid  for  in  two  months  bf 

paid  by  him  into 

the  banking-house  of  J,  S,  who  entered  it  short  in  tbe  Plaintiff's  account ;  that  tbe  Plaintiff  and  IMH- 
ant  both  kept  accounts  with  J.  S,  and  that  the  general  course  of  business  between  J.  S,  and  most  of  fci 
customers  was  to  settle  accounts  on  certain  quarterly  days ;  when  he  advanced  btUa  far  his  customeo^er 
received  bills  from  them,  he  entered  the  whole  amount  in  his  books  as  bills ;  but  on  tbe  quarterlr  dan  he 
debited  his  customers  with  the  whole  amount  of  bills  advanced  to  or  for  them,  crediting  them  at  the  sm 
time  for  interest  from  such  day  to  the  day  when  the  bills  would  become  due,  and  credited  his  custonosfar 
the  whole  amount  of  bills  paid  in  by  them,  debiting  them  for  the  interest  in  like  manner  and  when  achsk 
was  paid  in  for  a  bill  to  be  drawn  at  a  future  day,  he  calculated  and  allowed  interest,  on  the  next  quanetk 
day,  to  the  time  when  such  bill,  if  drawn,  would  become  payable;  that  the  account  of  the  PlaintiffaaJJ^i 
had  been  settled  only  six  times  between  May  1788  and  March  1793,  but  that  each  of  those  aettleiMD 
took  place  on  a  quarterly  day;  that  on  the  18th  of  March  1793,  J.  S,  became  bankrupt,   a  duartcrir^ 
having  intervened  between  the  payment  of  the  check  into  the  house  of  J.  S.  and  bis  bankrupCcf,  «a 
which  last  quarterly  day  no  settlement  of  accounts  between  Plaintiff  and  J,  S,  took  places  norvaiik 
Amount  of  the  check  ever  carried  out  as  cash,  or  any  calculation  of  interest  made  thereon  till  aAer^ 
bankruptcy ;  that  when  the  check  was  paid  into  the  banking-house  of «/.  <2f.  there  waa  a  balance  of  5R  lb. 
in  favour  of  the  Plaintiff^  which  was  much  overdrawn  before  the  bankruptcy  of  JL  S.  without  any  othgw^^ 
tion  to  the  credit  side  of  the  Plaintiff's  account  than  the  check  in  question.     Tlie  Defendant  ofeed  la 
prove,  that  on  the  last  mentioned  quarterly  day  the  account  betwe«i  himself  and  J",  S.  was  settled,  stvfajci 
time  he  was  debited  for  the  whole  amount  of  the  check,  and  credited  for  interest  thereon  from  the  in  d 
settlement  to  the  day  when  the  bill  mentioned  in  the  check,  if  drawn,  woiUd  have  become  due.     Hdd  lA 
thjit  the  check  in  question  did  not,  under  all  the  circumstances  of  the  case^  amount  to  a  pavineBt  fx  ike 
goods  by  the  Defendant ;  Sdly,  that  the  evidence  offered  by  Defendant  was  not  admusibie  faj. 

(a)  Vide  EverfU  y.  OiUitis,  2  Qampb,  &l^,    ' 

biib 
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bills  at  two  months'  date ;  that  this  coffee  was  purchased  by 
G.  and  H.  Brtnon  on  the  joint  account  oftliemselves  and  J.  P. 
Bichard^  al;K>  a  merchant  at  Liv<nrpQoli  that  on  the  7th  of 
JPehnaryt  1793,  G.  and  H.  Brown,  on  behalf  of  themselves 
and  J.  P.  Richard,  delivered  to  Kexdey  and  Co.  the  following 
check  od  Caldwell  and  Co.  bankers  at  Liverpool: 
**  Messrs.  Caldwell  emd  Co.  Liverpool,  1th  February,  1793. 
*'  Two  months  after  date  pay  Messrs.  «7.  and  P.  Keuoley  a  bill 
at  two  months  for  one  thousand  one  hundred  and  sixty-one 
pounds  seventeen  shillings  and  ten  pence,  charging  one  half  to 
account  of  Messrs.  Bichard  and  Co. 

if  1761  17s.  lOd.  G.  Brawn  and  H.  Brown." 

That  G.  and  H.  Brown  on  their  partnership  account,  and  J.  P. 
JBichard  on  his  own  account,  and  Ketdey  and  Co.  on  their  part- 
nership account,  respectively  dealt  with  Caldwell  and  Co.  as 
bankers,  and  in  the  remitting  and  negotiating  of  money  and 
bn)s  of  exchange ;  that  on  the  1 9th  of  Februaty   1 793  the 
above  check  was  inilorsed  by  Kewley  and  Co.  and  paid  by 
them  to  CaldweU  and  Co.  to  be  placed  to  their  acount,  and 
was  accordingly  entered  short  by  CaldweU  and  Co.  in  their  ac- 
<XHint  with  Kewley  and  Co.  and  also  in  tl.c  duplicate  account 
kept  by  Kewley  and  Co. ;  that  on  the  1 8th  of  March  1 793,  Cald' 
wM  and  Co.  became  bankrupts ;  that  before  the  bankruptcy  of 
€iildweU  and  Co.  the  general  usage  and  coprse  of  dealing  be- 
tween them  and  most  of  tlieir  customers  was  to  settle  their 
accounts  quarterly,  viz,  on  the  28th  of  Felmiary,  the  31st  of 
JMay,  the  31st  of  August^  and  the  SOtli  of  November.     ^  When 
CaldweU  and  Co.  advanced  bills  for  their  customers,  or  received 
bills  from  them,  they  alwsys  entered  the  whole  amount  of  such 
bills  in  their  banking  books  as  bills,  but  on  the  settlement  of 
accounts  they  drew  out  an  interest  account,  and  made  such  per. 
sons  debtors  for  the  interest  of  nil  bills  paid  by  the  said  CaldweU 
and  Co.  to  or  for  such  persons  from  the  time  when  such  bills 
became  due  until  the  next  day  of  settlement,  and  on  the  con- 
trary they  gave  such  persons  credit  for  the  interest  of  bills  which 
they  had  paid  into  the  said  bank  from  the  times  when  such  bills 
respectively  became  due  until  the  day  on  which  such  settlement 
took  place  {a),  and  the  balance  of  such  interest-account  was  on 

such 


(a)  It  is  manifest  that  some  error  must 
have  crept  Into  this  part  of  the  bill  of  ex- 
ceptions. From  the  latter  part  of  the  bill, 
M  well  as  from  the  whole  course  of  the 
argument,  the  usage  appears  to  have  been 
tiiu,  vis.   To  debit  th<  customers  on  each 


quarterly  day  for  the  whulc  amount  of  the 
bills  adxTinccd  to  or  for  them,  and  at  the 
same  time  to  credit  them  for  the  interest 
on  such  bills  from  such  quarterly  day  to 
the  day  when  they  would  respectively  be- 
come due;  and  on  the  otber  bandv  to  credit 

tht 


1601. 
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1801.        such  settlement  charged  to  the  debit  or  credit  of  the  persons 

with  whom  the  said  Caldwell  and  Co.  kept  accounts,  accordiag 

•Jd  Otes      ^  ^^  ^^^  ^^  ^"^^  interest-account,  and  on  such  setttement 
»>  die  interest  to  debit  or  credit  made  a  component  part  of  the 

principal  sum  which  was  carried  on  as  a  fresh  balance ;  ahd  to 
thev  from  time  to  time  carried  on  such  accounti  The  interest 
when  to  the  debit  of  the  customer  was  entered  at  the  time  of 
settlement  dius — ^  Interest  to  debit  deducted  £ —  f  and  the 
amount  was  deducted  from  the  credit  side  of  the  account:  the 
interest  when  to  the  credit  of  the  customer  was  entered  thus— 
^  Interest  to  credit  £ — ;"  and  the  amount  was  added  to  the 
credit  side  of  the  account.  And  when  any  checks  or  orders 
were  grren  fi»r  IhUs,  which  bills  were  to  be  drawn  at  a  future 
period  after  the  date  of  the  check  or  order,  and  such  chedt 
or  order  was  paid  into  the  bank,  the  interest  was  at  the  next 
daT  of  settlement  in  like  manner  calculated  and  allowed  fitn 
the  time  when  such  bill,  if  it  had  been  drawn,  would  by  the 
lenor  of  the  check  or  order  have  become  payable  f  that  Keniq 
and  Co»  began  to  deal  with  Caldwell  and  Co.  on  die  1st  of  My 
1788,  and  the  accounts  between  them  were  settled  at  the  re- 
spective times  follot/ing,  viz.  on  theSlst  of  Ai^ust  1768,  the 
30th  Nbven^r  1789,  the  28th  Febmary  1790,  the  31st  of 
Jugmi  1790,  the  28th  February  1791,  and  the  Slst  May  1792; 
that  when  the  said  check  was  paid  in  by  Kewley  and  Ca  and 
eutered  in  the  book  of  Caldwell  and  Co.  the  whole  account 
from  the  last-mentioned  setding  day  on  the  credit  side  in 
favour  of  Kewley  and  Co.  was  as  follows,  viz. 
By  balance  Slst  May  1792  -  -  S22    0  11 

Oct.  13.  Oreaves  and  Co. — 16  Dec.  -  123  11    9 

Ft-b,  9.  onler  G.  B.  and  H.  and  R.  M. 

and  Co. — 10  June        -  .         1761  17  10 


4i5  12    8 

That  the  letters  «  G.  B.  and  /£"  expressed  that  G.  and  H. 
Bnnvn  were  the  drawers  of  the  check,  and  the  letters  ^  KM. 
and  Co."  that  half  the  amount  of  the  check  was  to  be 
placed  to  the  account  of  J.  and  P.  Bichardj  and  that  **  10 
June''  expressed  the  time  when  the  bill  required  by  the 
clu^k  was  to  become  due;  that  after  this  entry,  but  before 
the  bankruptcy,  the  sums  in  the  cash  column  of  the  above 

the  CMttoinen  on  the  ouirter^  day  with    tuch  diy  to  the  day  when  the  bfflt  woM 
thewholeuDOUiiiefbiUt  paid  in  fay  then,    raipeetivdy  become  dae. 
•id  lo  Mil  then  with  the  interett  from 

account 
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account  were  added  up  by  orve  of  the  partners  in  the  hank,        IBO^l. 
ihrhich'  amounted   to    445/.    12&   S(L  without  including  the       "7~7" 
1761/.  17s.  \0(L;  which  still  remained  entered  Ishort,  and  16      ^d  Oth«« 
Deniaiued  at  the  time  of  the  bankraptcy ;  that  after  the  bank- 
ruptcy one  of  the  clerks  carried  oat  the  s^id  1761/.  17s.  lOdL 
ihto  the  cash  column,  and  erased  the  sum  44'5/.  128.  S(L  instead 
of  which  he  inserted  the  whole  amount  of  the  sums  contained 
on  the  credit  side  of  the  said  account,  mcluding  the  said  sum 
of  1761/.  17s.  lOd, ;  that  no  calculation  of  interest  on  the  mid 
1761/.  17s.  lOd.  was  ever  made  or  inserted  in  die  book  ooa- 
tRiaing  the  account  of  interest  between  Kewley  dnd  Co.  and 
Caldwell  and  Co.  before  the  bankruptcy  of  die  latter,  the  clerk 
#ho  usuidly  trausacted  that  )iart  of  the  business  having  been 
fetbiddeB  to  insert  such  charge  by  one  of  the  partners  in  the 
boose  of  Caldwell  and  Co.  till  he  should  have  seen  one  of  the 
{lanners  in  the  house  of  Kewley  and  Co. ;  but  in  the  books  of 
CkUdmeUand  Co.  when  produced,  the  whole  acconntof  Kevdey 
and  Co.  appeared  to  have  been  balanced,  and  interest  to  have 
lieen  charged  on  die  bill  for  1761/.  17s.  lOi/.  which  balance 
wis  'settled  by  one  of  the  clerks  in  the  house  after  the  bank-* 
ruptcy ;  that  at  the  time  when  Kexvley  and  Co.  paid  in  the  bill 
for  1761/.  17s.  10^^.  to  the  banking-house  of  CaldweU  and  Co. 
the  balance  of  accounts  in  tbeif  favour  amounted  to  no  more 
tlian  51/.  1  Is.  but  after  that  payment,  and  before  the  bank<« 
'    rUptcy  of  Caldwell  and  Co.  they  received  firom  CaldwiU  and 
Qo.  (without  any  fresh  advance  on  their  part)  in  cash  and 
bills  which  were  afterwards  paid  894/.  5s.  5d,  and  several 
other  bills  to  the  amount  of  856/.  12s.  lld^  which  were  not 
paid  in  consequence  of  the  bankruptcy  of  Caldwell  and  Co^ 
but  returned  and  taken  up  by  Kewley  and  Co.,  and  that  no  bill 
was  ever  paid  or  required  to  be  paid  by  CaUwdl  and  Co.  for 
the  amount  of  the  check  of  the  7th  February. 

On  the  other  hand  Braaon  and  Co.  in  order  to  prove  that  the 
check  given  by  them  to  Kewtey  and  Co.  was  paid  to  and  re* 
ceived  by  Caldwell  and  Co;  upon  the  terms  and  in  the  usual 
course  of  business  above-mentioned,  notwithstanding  the  in* 
terest  on  the  1761/.  17s.  lOd.  was  not  entered  in  die  account  of 
Kewley  and  Co.  to  theu:  debit  till  after  the  bankruptcy,  offered 
evidence  that  in  the  respective  accounts  between  CaldweU  and 
Co.  and  G.  and  H.  BrOmvh  and  Caldwell  and  Co.  and  J.  P. 
Richardy  one  moiety  of  the  amount  of  the  check  in  question 
was  entered  to  the  debit  of  G.  and  H.  Brcnuj  and  the  other 
moiety  to  the  debit  of  J.  P-  Richard:  that  on  the  28th  of  R* 
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1801>  bntofy  179S,  which  was  the  next  settling  day  after  the  delhre^ 
of  the  check  by  Kemley  and  Co.  to  Caldwell  and  Co.  6.  and 
H.  Brawn  and  J.  P.  Richard  were  according  to  the  asage  abofe- 
mentioned  credited  in  their  respective  acoouuts  with  the  inlerert 
of  their  respective  moieties  from  the  last  mentioned  settlingdif 
for  so  many  days  as  the  bill  required  by  the  check  to  be  psid 
would  have  to  run  before  it  would  become  due. 

This  evidence  being  objected  to  by  the  counsel  for  XMf 
and  Co.  as  inadmissible,  was  rejected  by  the  learned  Judge: 
upon  which  the  counsel  for  Brawn  and  Co.  instated  that  die 
delivery  of  the  check  to  KevoUy  and  Co.  and  the  receipt  of  die 
same  in  payment  of  the  goods,  and  the  indorsement  over  of  d» 
check  to  CaldweU  and  Co.  operated  as  a  l^al  payment  nd 
satisfiiction  for  the  goods,  but  the  learned  Judge  directed  tk 
jury  that  it  was  not  a  legal  payment  or  satisfiiction,  anddat 
the  evidence  given  on  the  part  of  Kemley  and  Co.  if  betievd^ 
entitled  them  to  a  verdict.  Whereupon  a  bill  of  exoqstiiai 
was  tendered,  and  afterwards  sealed  by  the  learned  Jodge. 

The  assignment  of  errors  proceeded  upon  the  rejection  cf 
the  evidence  tendered  on  the  part  of  Brawn  and  Co.^  and'dK 
direction  given  to  the  jury. 

Giles  for  the  Plaintifis  in  error  on  a  former  day  argued,  l^ 
That  if  the  books  of  Caldwell  and  Co.  were  admissiMe  in  efi> 
dence  on  the  part  of  Kewley  and  Co.  to  shew  how  the  acoonit 
stood  between  them  and  CaldxvM  and  Co.,  they  were  admissible 
also  on  the  part  of  the  Brawns^  to  shew  how  their  account  stood 
with  Caldwell  and  Co. ;  for  that  the  act  of  the  bankers,  if  afa3- 
able  against  one  party,  was  available  also  against  the  other: 
2dly,  thnt  the  wholes  difficulty  of  the  case  had  arisen  from  die 
neglect  of  KewUy  and  Co.  to  settle  their  account  upon  the  28tb 
of  Februaty,  for  had  ihey  so  done  they  would  then  have  been 
credited  for  the  whole  amount  of  the  check  minus  the  interest 
from  that  time  to  the  10th  of  Jtmet  which  would  clearly  baie 
been  a  satisfaction  for  the  goods;  that  although  Kewltywi 
Co.  had  not  regularly  settled  their  account  on  all  the  quarterir 
days  from  the  time  of  their  beginning  business  with  QddwA 
and  Co.  yet  it  appeared  from  the  evidence  that  the  days  on 
which  they  had  settled  their  accounts  were  all  quarterly  dm 
and  therefore  they  must  be  considered  as   being  within  die 
usage ;  that  if  such  was  the  case,  Kewley  and   Co.  most  be 
treated  as  if  tliey  had  actually  settled  their  accounts  on  die 
28th   of  February ;  that  although   no  bulatice  was  actoailr 
struck,  yel  that  Kewley  and  Co.  had  obtained  credit  and 

derived 
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derived  advantage  from  the.  check  having  been  paid  in  to        1801. 
Caldwell  and  Co*  for  that  they  had  drawn  beyond  the  amount       ■ 

,  nai— Iff 

of  their  account  as  it  stood  when  the  check  was  paid  in,  with-      aJdOtkM 
out  having  increased  their  credit  by  any  additional  bills  or  »• 

rA«h  Kewlbt 

*^**"*  ^  AnotlMr; 

JLambe  for  the  Defendants  in  error  contended,  Ist,  That  the  .iafinv. 
manner  in  which  Caldwell  and  Co.  kept  their  accounts  with 
Brawn  and  Co.  could  not  controul  a  contract  made  between 
the  latter  and  KewleyanA  Co.,  it  being  a  general  principle  that 
whatever  passes  between  two  persons  cannot  bind  a  third  who 
is  no  party  to  the  transaction;  2dly,  that  it  did  not  appear  that 
Kawley  and  Co.  ever  acceded  to  the  usage  stated  in  the  bill  of 
exceptions,  only  six  settlements  of  account  between  them  and 
Caldwell  and  Co.  having  taken  place  from  May  1788  to  the  pe- 
riod of  the  bankruptcy ;  that  in  fact  the  usage  was  only  stated 
lo  extend  to  most  of  the  customers,  and  that  KewLey  and  Co. 
therefore  were  not  under  the  necessity  of  negativing  their  hav- 
ing acceded  to  the  usage ;  that  no  bill  was  in  fact  demandable 
till  the  7th  of  Ayril^  before  which  time  Caldwell  and  Co.  had 
become  bankrupts,  and  were  unable  to  give  any  bill,  and  there- 
fore it  resembled  the  case  of  a  bill  dishonoured,  which  is  no 
payment;  that  at  any  rate  the  check  being  entered  short 
up  to  the  time  of  the  bankruptcy,  proved  decisively  that  it  was 
never  considered  as  cash  in  the  account  between  Caldwell  and 
Co.  and  Kewlet/  and  Co.,  for  that  according  to  the  case  of 
Zinct  V.  Walier^  2  BL  11 54.  it  was  a  mere  deposit,  and  the 
property  remained  unaltered;  and  that  it  did  not  appear  that 
the  money  advanced  to  Kewlet/  and  Co.  was  qp  the  faith  of  the 
check  in  question,  but  might  have  been  advanced  on  the  gene- 
ral confidence  subsisting  between  the  two  parties. 

Cur.  adv.  vuU, 
On  this  day  the  opinion  of  the  Court  was  delivered  by 
Lord  Alvanley,  Ch.  J.  (who  after  stating  tlie  principal  facts 
of  the  case,  proceeded  thus).  It  would  have  been  very  material 
in  this  case  for  Brawti  and  Co.  to  have  shewn  that  a  settlement 
had  actually  taken  place  between  Kewley  and  Co.  and  Caldwell 
and  Co.  after  the  bill  was  paid  in,  and  previous  to  the  bank- 
ruptcy of  the  latter,  whereby  that  which  was  in  its  inception 
merely  a  bill  transaction,  would  have  been  converted  by  the 
act  of  both  parties  into  a  money  transaction.  It  happens  how* 
ever  that  the  Contrary  fact  has  been  established,  viz.  that  the 
last  settlement  between  Kadey  and  Co.  and  CaldweU  and  Co. 

took 
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•liOl.  took  }^ace  on  the  Slst  of  May  1792,  a  period  of  neariy  a  yar 

■ antecedent  to  the  time  at  which  the  bill  of  Brawn  and  Co.  wis 

■od  olben  P^>^  '"^^  ^^^  banking-house.  Now  it  is  most  clear- that  Kedq 

V-  end  Co.  cannot  be  bound  by  any  settlement  of  acooaots  b^ 

^ttd'Aaotber*  tween  themselves  and  Caldwell  and  Co.,  to  which  they  did  sot 

•te  Btrar.  agree.    Indeed  in  this  case  the  bill  in  question  continued  in  tbt 

column  of  the  account  where  bilk  are  entered  short  undl 


the  bankruptcy  of  Caldvcell  and  Co.,  after  which  period  aj 
alteration  in  the  account  would  of  course  be  perfectly  ioefo 
tual.     Up  to  that  time  therefore  it  stood' as  a  running  biii^ai 
was  never  accepted  by  Ketdey  and  Co.   as  payYn«it  of  thev 
debt  from  Bnmm  and  Co.,  nor  to  their  knowledge  ever  eooH- 
dered  by  any  one  else  as  payment  of  that  debt.     It  is  tfMed 
indeed,  that  after  the  bill  had  been  paid  into  the  banking-hosH^ 
•Ketdey  and  Co.  overdrew  their  account  as  it  stood  befiwe  it 
was  paid  in,  and  were  accommodated  by  Caldwell  and  Cavit 
bills  instead  of  money,  which  bills  on  the  failure  of  the  lilfer 
were  not  paid.     But  this  accommodation  does  not  by  any  bob 
appear  to  have  proceeded  on  the  ground  of  the  bill  in  qmenm 
-being  paid  in,  but  the  only  inference  to  be  collected  from  M 
titcumstances  is,  that  these  bankers  who  were  in  the  hifaittf 
accommodating  their  customers  to  a  considerable  extent,  po^ 
mitted  Ketdey  and  Co.  to  overdraw  their  account.  Nor  ioM 
if  that  permission  resulted  irom  the  circumstances  <^  tbeU 
being  paid  in,  would  it  constitute  a  payment  between  Kaif 
and  Co.  and  Brxrsim  and  Co.  for  the  goods  sold  by  die  bma 
to  the  latter.     The  first  question  to  be  consider  is,  wMer 
this  transaction  can  be  deemed  a  payment  accepted  by  Kaln 
and  Co.,  and  in  considering  that  point  it  will  be  necessnyli 
inquire,  whether  Ketdey  and  Co.  could  have  maintained  as  » 
tion  against  Caldwell  and  Co.  for  the  amount  of  the  bill?  Novl 
think  it  very  clear  that  no  such  action  could  have  beeo  ii»- 
tained ;  for  till  Caldwell  and  Co.  actually  credited  Keaiy  and  & 
in  their  books  for  the  amount  of  the  bill  as  mcmey  leoeifedb 
them,  there  would  exbt  no  evidence  to  charge  them  willi  soi 
a  demand ;  and  indeed  it  is  admitted  on  all  sides  that  wUklk 
bill  remained  entered  short,  nothing  but  an  assent  of  tilel^ 
spective  parties  could  bind  either  to  accept  the  bill  as  a  psfn^ 
of  money.     If  therefore  CaldweUtJid  Co.  were  notliaUetotff 
demand  from  KewUy  and  Co.  for  the  amount  of  the  bill,  it  «£ 
be  impossible  to  work  up  this  transaction  into  a  payment  isli^ 
tween  Kewley  and  Co.  and  Brawn  and  Co.     The  next  qoesoot 
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that  arises  is,  whether  the  evidence  rejected  by  the  learned 
Jodge  was  properly  rejected  ?  That  perhaps  is  the  most  doubt- 
fbl  question  of  the  two.  Clearly,  if  when  admitted,  the  evi- 
dence would  have  proved  nothing,  it  was  not  admissible.  It 
was  asked,  why  should  not  this  sort  of  evidence  be  admitted  on 
the  part  of  Brown  and  Co.  in  the  same  manner  as  it  was  bA» 
mitted  on  the  part  of  K^toUy  and  Co.?  For  this  plain  reason, 
diat  the  evidence  admitted  on  the  part  of  Kewley  and  Co.  was 
an  essential  part  of  the  transaction,  and  arose  as  mudi  out  of 
Afe  cose  on  one  side  as  the  other.  It  does  not  therefore  fcdloW 
diat  evidence  of  the  same  sort  not  introduced  by  the  same  ne- 
cessity was  admissible.  KeideyunA  Co.  were  -bound  to  shew 
what  had  become  of  the  bill  given  to  them  by  Braam  and  Co.  for 
flle  goods.  It  is  true  that  a  <faiy  of  settlement  between  Braa^ 
and  Co.  and  Caldwell  and  Co.  had  arrivM,  and  that  ilie  former 
Kad  agreed  to  be  accounted  debtors  to  the  latter  for  the  amount 
of  the  bill.  But  Kewley  and  Co.  were  not  informed  that  thqr 
had  acquired  this  new  credit  in  the  books  of  Caldwell  and  Co., 
and  the  latter,  if  called  upon  in  consequence  of  thb  agreement 
between  them  and  Brown  and  Co.  to  pay  the  amount  of  the 
bill  XoKewletf  and  Co.,  might  have  answered,  it  is  true  that  we 
have  admitted  Brawn  and  Co.  to  be  our  debtors  for  the  amount 
of  the  bill,  but  what  use  can  you  a  third  party  make  of  that 
llgreement  between  ua?  I  think  it  clear  that  Caldwell  ^d  Co. 
fifnjiid  not  have  been  charged  hy  KeToleyand  Cou  in  conse- 
^ence  of  any  thing  that  passed  between  the  former  and  Brown 
iBid  Op.*  and  that  the  debt  between  Brown  and  Co.  and  JUath 
tfgf_  and  Co.  remained  no  further  discharged  than  all  debts  are 
'JBnr  which  a  biU  not  due  is  given  in  pay^ient.  We  think.  ther»- 
fbre  that  the  learned  Judge  was  right  in  isejecting  the  evidence 
Dfi«(r^  by  Brown  and  Co!,  1st,  Because  evidence  of  what  passed 
between  themselves  and' Caldwell  and  Co.  without;  the, privi^ 
pf  jKmfejf  and  Co.  could  not  bind  the  latter;  and  2dly9  becaos^ 
if  admitted  it  would  have  been  of  no  avaiL  On  the  1st  pcunt 
I 'have  already  said  we  are  of  opinion  that  the  check  wasneircir 
n(CCi^t£d}ff^.Kewley  and  Co.  in  paynient  of  their  deb^  ais^  cqa* 
ipquently  that  Brown  and  Co.  at  the  time  this  acdon  was 
brgugbt  remained  debtors  to  them  for  the  value  of  the  goods. , 
.    Per  Curiam^  Judgment  affirmed. 
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NavAeih.  Harris  t;.  Manley. 

An  isdoner  of    A  ^  iodorser  upon  a  bill  of  exchange  was  brought  up  to  justiCf 
a  bin  of  ex-        -^  q^  bail  in  an  action  against  the  drawer  of  the  same  bill 
biSfor  the  draw-       Bcst^  Scijt.,  objected  that  he  ought  not  to  be  admitted,  ina»- 
er  in  an  action     much  OS  the  PlaintifTs  Security  would  not  be  increased  by  the 

■gainst  bun  upon  .  ^.i.^  ■  iji-»it 

the  nme  biiL      recognizance  of  the  indorser,  who  was  already  liable  to  toe 

Plaintiff  upon  the  bill. 

ChislaWf  Seijt^  on  the  other  side,  stated  that  a  similar  ol^eo- 
tion  had  been  taken  to  a  person  who  came  up  to  justify  as  bti 
in  the  Kin^s  Bench  in  an  action  agauist  the  PorttamJ^tim 
Bank,  and  had  been  overruled* 

The  Court  {abscnte  Lord  Alvanleyf  C\u  3^)  thought  the  ob» 
jection  of  no  weight,  and  accordingly 

Admitted  the  huL 


Abv.  19th.  Griobt  v.  Oakes  and  Another. 

Bank  notet  are  HPHIS  was  an  action  on  a  promissory  note ;  the  Defendants 
touier  by  tiie**^  as  to  all  but  five  guineas  pleaded  mm  assumpsertmi^  and  as 
a?  Geo.  8.  c.  46.  to  the  remaining  five  guineas  they  pleaded  a  tender.    The 

cause  came  on  to  be  tried  at  the  Summer  Assizes  for  SuffiQ^ 
before  Mr.  Baron  Hothamy  when  a  verdict  was  found  for  Ae 
Plaintiff,  with  one  shilling  damages,  subject  to  the  opibion  of 
the  Court  upon  the  following  case : 

"  The  Defendants  are  bankers  at  Bury  St.  Edmunds^  and 
issued  the  note  in  question  for  five  guineas,  payable  on  demand 
to  the  bearer.  On  the  S  1st  J2rm<ary  last  the  Plaintiff  carried 
several  notes  to  the  shop  of  the  Defendant  and  demanded  pay- 
ment. He  first  presented  other  notes,  to  the  amount  of  50g»^ 
neas,  for  which  he  received  payment,  partly  in  Bank  of  JBii^ 
gland  notes  and  partly  in  cash,  the  cash  being  ten  pounds,  and 
being  the  proportion  of  money  they  usually  pay.  He  ijien 
presented  the  note  in  question,  for  which  the  Defendants  ten- 
dered in  payment  a  6/.  Bank  of  England  note  and  five  shillings 
in  silver.  This  the  Plaintiff  refused,  on  the  ground  that  the 
tender  was  partly  in  a  Bank  of  England  note,  objecting  to  such 

note. 
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note,  and  insisted  on  being  paid  wbollj  in  money.  The  De- 
fendants refused  to  pay  wholly  in  money.  Tl>3  PlaindiF  did 
not  at  the  time  say  he  wanted  money  for  his  own  particular  ac- 
commodation, but  stated  that  he  came  on  purpose  to  have 
cash  for  the  note,  or  to  bring  an  action  if  payment  in  money 
was  refused." 

The  question  for  the  opinion  of  the  Court  was,  Whetheri 
under  the  circumstances  before  stated,  the  Plaintiff  was  enti- 
tled to  recover  ? 

Shepherd^  Serjt,  for  the  Defendants,  argued,  that  though  un- 
questionably previous  to  the  passing  of  the  S7  Geo.  S.  c.  45. 
commonly  called  the  Bank  Act,  a  bank  note  would  n  ot  have 
been  a  l^al  tender,  yet  that  since  the  passing  of  the  above  act 
such  notes  must  be  considered  as  cash,  for  that  the  necessary 
consequence  of  the  above  act  being  to  absorb  a  vast  proportion 
of  the  actual  cash.of  the  country,  the  Legislature  must  have  in- 
tended to  give  a  new  character  to  bank  notes  by  way  of  sub- 
I     Mitate;  that  they  had  specifically  declared  them  to  be  a  good 
tender,  so  as  to  prevent  an  arrest,  and  yet  if  the  same  spirit 
which  actuated  the  present  Plaintiff  in  the  commencement  of 
this  action  was  to  continue  to  influence  his  conduct,  and  that  of 
others  also,  a  Defendant,  though  exempted  from  arrest,  might 
&     ultimately  be  taken  in  execution  though  ready  to  pay  in  bank 
notes,  since  he  might  possibly  be  unable  to  satisfy  the  judgment 
i    obtained  against  him  sJtogether  in  money ;  because  even  if  a  sale 
If   of  his  goods  took  place,  the  sheriff  might  not  be  able  to  avoid 
i<  receiving  a  large  proportion  of  bank  notes  from  the  purchasers ; 
#  that  indeed  in  some  respects  bank  notes  were  privileged  by  the 
«i  97  Geo.  8.  c.  4tB.  beyond  cash,  inasmuch  as  a  tender  of  them  in 
9^   sntisfiu^tion  of  a  debt  operated  to  discharge  a  par^  from  arrest, 
which  was  not  the  case  with  a  tender  of  money,,  which  must  be 
■}  pleaded  in  bar;  and  that  no  contrary  inference  could  be  drawn 
i   from  the  8th  section  of  the  act,  which  declared  payments  in  ban^ 
H    notes  to  be  equivalent  to  payments  in  cash,  if  made  and  a^ 
j^    eepUd  as  such,  because  that  must  have  been  the  case  before  the 
g   pMsing  of  the.  act,  and  therefore  that  clause  must  be  deemed 
ir!    nugatory. 

0f        Settony  Serjt,  contra^  was  stopped  by  the  Court 
r         Lord  Alvanley,  Ch.  J.  The  question  for  the  Court  to  decide 
kf    19  8  mere  question  of  law,  arising,  as  it  has  been  contended,  out 
f    of  the  provisions  of  the  37  Geo.  S.  c.  45.     In  feet  we  are  called 
«    upon  to  say,  whether  it  follows  as  a  necessary  consequence  from 
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that  act  that  a  tender  in  bank  notes  is  equivalent  to  a  tender  in 
money  ?  It  may  be  very  true  that  individuals  may  be  occasionallj 
subjected  to  great  inconveniences  from  the  operation  of  that  act; 
but  are  we  therefore  to  say  that  the  L^islature  has  enacted  that 
which  the  provisions  of  the  act  do  not  warrant  ?  If  we  were  at 
liberty  to  refer  to  our  own  private  knowledge  of  the  language 
th^t  was  held  in  Parliament  while  this  act  was  pending,  no  doabt 
could  be  entertained  upon  the  subject.  We  know  that  it  wa^  very 
much  cauvassed  by  many  persons  at  that  time,  whetbepr  or  not 
the  Legislature  ought  to  go  the  )ength  of  declariog  bank  notes 
a  good  legal  tender.  If  therefore  it  had  been  intended  by  the 
Legislature  so  to  make  them,,  that  intention  would  have  beca 
expressed  in  suich  clear  ternis  that  no  question  cofiiki.  have  anseq 
upon  the  subject,. . .  Indeed  it  is  e|:preS8ly  provided  in  Uk  Sd,BQe* 
aon  of  U^e  act,  that  if  the  Governor  and  Compajo^  qf  the.Ba9k 
if  Engltind  sh^l  be  sued  on  aiiyof; their  notes,  or  jfbr  any. aofa 
i>f  money,  payment  of  vhich  ui  thm  ncftes  tbe.pailty  Qfiipig  fe- 
fuses  to  accept,  they  may  apply  to  the  Court  in  wi^ich  .^ucbpff- 
ceedings  are  instituted  to  ^tay  proceedings  dtfriag.^adb  time  ai 
they  are  restricted  from  paying  in  cash.^  Butwiih jrei^pect  to 
individuals,  it  was  not  intended  to  prevent  any  creditor  wh« 
should  be  so  disposjed  from  captiously  demQndii\g  sl  paj^neot  ifi 
money,  though  such  a  creditor  is  deprived  of  the  Wiafit  of 
j»rre9ting  his  debtor.  Thank  God  few  such  creiditon  fs  the 
present  Plainti£P  have  been  found  since  tlie  passing  o£tbe  act! 
But  yet,  whatever  inconveniences  may  arise,  and  to  whitevpT 
Jength  they  may  go,  IHirliam^t  and.not^th^  Cooit  ^iistjbe 
-appHied  to  for  a  remedy.  Inconvenience  arisii^frouA  tbc}  9ftr 
nation  of  an  act  of  Parliament  can  be  no  ground. of  .ai;g9P^ 
in  a  Court  of  law ;  and  even  if>  it  were^  still  I  sbpuld  eftlftrt# 
no  doubt  that  it  was  the  intention  of  the  Legislature  to  wak$ 
.banknotes  a  legal  payment  only  in  certain  casets  byrith^m  itir 
pgresBed,  and  that  in  all  other  cases  they  sbpuki  rap^in  upontbe 
aanle.  footing  upon  which  they  stoodbefore  the  act,  exoeptii^.ta 
the  exemption  from  arrest  which  they  affi>rd^to  ,the  party 
dering  them  in  payment:  The  6th  section  of  the  a^tp  w 
has  been  treated  as  nugatory  in  the  argument,  however  k 
may  enact  nothing  new,  still  appears  to  me.pr^nant  with 
the  intentions  of  Parliament,  aad  to  .^peak  kindly,  the  resalu- 
tion  not  to  alter  the  diaracter  of  bank  notes  but  in  those 
cases  which  are  specially  provided  fbr«  Witlioutt  however, 
referring  to  any  of  those  specific  clauses,  and  arguing  froiD 

them 
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them  as  to  the  intent  of  the  Legislature,  I  should  be  clearly        1801^ 
of  opinion  that  the  present  Plaintiff  is  entitled  to  our  judg-       ■ 
ment  in  his  favour.  Gwobt 

Vm 

Heath,  J.  I  am  of  the  same  opinion.  The  question  for  us  Oaku 
to  decide  is,  Whether  a  tender  in  bank  notes  is  a  good  legal  *^  Another. 
tender  ?  Now  the  S7  Geo,  S.  r.  45.  appears  to  me  to  negative 
that  question ;  for  the  several  provisions  of  the  act  making 
them  a  good  legal  tender  in  certaih  excepted  cases  excludes 
the  idea  of  their  being  so  generally  in  cases  not  provided  for 
by  the  act  It  has  been  argued  however  that  the  operation  c^ 
the  act  will  in  many  cases  be  very  injurious,  unless  we  deter- 
mine it  to  be  a  necessary  inference  firom  the  act  that  bank 
notes  were  intended  by  the  Legislature  to  be  put  upon  the 
same  footing  as  cash.  But  whatever  inconveniences  may  arise, 
the  Courts  of  Law  cannot  apply  a  remedy.  I  think  indeed 
the  Legislature  acted  wisely,  having  the  recent  example  of 
JRrance  before  their  eyes,  to  avoid  making  bank  notes  a  legal 
tMider ;  for  in  France  we  know  that  legislative  provisions  of 
that  kind  in  favour  of  paper  currency  only  tended  to  depre- 
ciate the  paper  it  was  designed  to  protect,  and  were  ultimately 
repealed  as  injurious  in  their  nature. 

RooKE,  J.     I  am  of  the  same  opinion. 

Chabibre,  J.  This  case  appears  to  me  almost  too  plain  for 
argument.  It  has  been  thought  that  the  Courts  went  a  great 
way  in  holding  a  tender  in  bank  notes  to  be  a  good  tender,  if 
not  otgected  to  at  the  time  (a).  Certainly  that  was  an  innova- 
tkm ;  though  perhaps  a  beneficial  one.  But  the  act  upon  which 
die  present  question  arises  affords  nothing  but  arguments 
against  the  inference  attempted  to  be  drawn  from  it  Surely 
the  observation  that  in  some  respects  the  Legislature  have  put 
bank  notes  on  a  more  favourable  footing  than  cash,  leads  to  a 
conclusion  directly  contrary  to  that  which  it  was  intended  to 
sopport  If  the  Legislature  have  not  gone  fiur  enough,  it  is 
fiur  them,  not  for  us  to  remedy  the  defect.  Indeed,  by  making 
bank  notes  a  good  tender  in  certain  cases  specifically  provided 
for,  they  appear  to  me  to  have  negatived  the  construction  we 
are  now  desired  to  put  upon  the  act 

Postea  to  the  Plaintiffi* 

(a)  See  WrigfU  ▼.  Reed^  8  Term,  Rep.  bU. 
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Service  of  •  de- 
mand of  a  copy 
of  the  commit- 
ment on  the 
turnkey  of  a  pri- 
•on  it  not  suffi- 
cient to  sup|x>rt 
an  action  against 
the  gaoler  for 
the  penalty  in- 
curred by  him 
under  the  hab^ia 
corpus  aci«  for 
not  delivering 
the  copy  to  the 
prisoner  witliin 
due  time  aAer 
the  demand 
made,  if  the 
gaoler  himself 
were  in  the  pri- 
son.    Qutmre, 
Whether  a  com- 
mitment in  exe- 
cution for  a  pe- 
nalty on  convic- 
tion before  a 
magistrate  for  an 
ofien(*e  against 
the  Excise 
Laws,  be  a  com- 
mitment for  '*a 
criminal  mat- 
ter,'* witliin  the 
provisions  of  the 
habeas  corpus 
act,  ^M  as  to  en- 
title a  prisoner 
to  an  action 
against  tlic  gaol- 
er for  not  dcK- 
veringa  copy 
within  a  certain 
time  aft(  r  de- 
mand made  ? 


rpHIS  was  an  action  on  the  ca^e  against  the  Defendant  a 
keeper  of  the  ^c\  at  Portsmouth  for  not  deliverin|irtotiie 
Plaintiff*,  who  stcxnl  committed  and  detained  in  his  custodj, 
"  under  and  by  virtue  of  a  certain  warrapt  or  certain  wtr- 
rants  of  commitment  and  detainer  for  a  certain  supposed  cri- 
minal matter  not  being  felony  or  treason/'  a  true  copy  of  die 
warrant  of  commitment. 

The  cause  was  tried  before  Thompson^    Baron,  at  the  IM 
Spring  Assizes  at  Winchester^  wb^n  it  appeared  that  the  D^ 
fendant  was  in  custody  under  a  warrant  of  cbmmttnwnt,  f^nn^ 
ed  by  two  justices  in  consequence  of  a  return  of  mdla  im 
to  a  previous  warrant  of  distress  to  levy  a  penalty  of  9XiL  r^ 
covered  against  the  Plaintiff  for  aa  ofli>nce  aj^inst  the  exd* 
laws.     The  warrant  of  commitment  authorized  the  offieenl» 
whom  it  was  directed  "  to  take  and  arrest  the  body  of  tbeatf 
H.  Hu7itley  (the  Plaintiff),  and  forthwith  to  carry  the  stOKto 
the  gaol  or  prison  of  and  for  the  borough  or  place  wheiethef 
should  take  and  arrest  the  same,  and  the  same  together  wiifc 
a  duplicate  of  the  warrant  there  to  deliver  into  the  cusiodyjf 
the  gaoler  or  keeper  of  the  said  gaol  or  prison  of  and  fbrik 
said  borough  or  place,  there  to  remain  in  safe  custody  md 
she  should  satisfy  and  pay  the  sum  of  SOA  by  the  said  justioei 
adjudged  against  her  on  an  information  exhibited  against  lier 
by  J,P,  as  well  on  behalf  of  His  Majesty  as  of  himselFibri 
certain  offence  committed  by  the  said  H.  Httntl^u  aoainsttk 
laws  and  statutes  of  excise,  whereof  she  stood  convicted."  Ai 
the  trial.it  was  proved  that  one  of  the  persons  then  in  coofiifr 
ment  iu  the  prison,  on  the  part  of  the  Plaintiff,   served  tfce 
turnkey  on  the  25th  of  November  with  a  notice  directed  » 
the  Defendant  of  a  demand  of  a  copy  of  the  warrant,  vA 
that  on  the  SJ7th  the  turnkey  delivered  to  the  Plaintiff  a  cop 
of  the  warrant  indorsed  by  the  Defendant ;  wliereas  bv  the  51 
Car.  2.  c.  2.  s.  5.  such  copy  is  required  to  be  delivered  witbii 
six  hours  after  the  demand.     The  Defendant  was  resident  a 
a  house,  the  door  of  which  opened  into  the  prison  yard. 

It 
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It  was  objected  on  behalf  of  the  Defendant,  in  the  early         1801. 
part  of  the  trial,  that  the  notice  of  a  demand  of  a  copy  having  ' 

only  been  served  on  the  turnkey,  there  was  no  evidence  as  to  ^^ 

the  time  at  which  it  came  to  the  Defendant's  hands.  The  Luscoiibk. 
learned  Judflje  over-ruled  the  objection,  but  said  lie  would 
reserve  it  for  the  Defendant's  counsel,  in  case  thoy  should  be 
inclined  to  move  the  point.  Afterwards  it  was  objected  that 
the  commitment  under  which  the  Plaintiff  had  been  detained 
being  only  for  the  non-payment  of  a  penalty,  was  to  be  consi- 
dered as  a  commitment  in  execution  in  a  civil  matter,  in 
"which  case  the  31  Car.  2  c.  2.  s,  5.  upon  which  the  action  was 
founded  would  not  apply.  Upon  this  point  the  learned  Judge 
nonsuited  the  Plaintiff,  with  liberty  to  move  that  the  nonsuit 
might  be  set  aside,  if  this  Court  should  be  of  a  different  opi- 
nion. 

Accordingly  a  rule  Nisi  for  that  purpose  having  been   ob- 
tained in  the  course  of  last  Easter  Term, 

.JjenSf  $erjt.,  shewed  cause  in  Trinity  Term  last«     Two  ob- 
jections arise  in  this  case,  first,  that  the  offence  for  which  the 
Plaintiff  wa&  committed  was  not  a  criminal  or  supposed  cri- 
minal matter;  and  secondly,  that  he  was  committed  in  execu- 
tion.     The  preamble  of  \X\q  31  Car.  2.  c.  2.  recites  that  great 
^    delays  had  been  used  by  sheriffs,  4*^.  to  whose  custody  any  of 
•     t|ie  King's  subjects  had  been  committed  for  criminal  or  snp- 
^.  ppi^  criminal  matters,  in  making  returns  of  writs  of  habeas 
^^    cfnrpu&Ui.them  directed;  and  then  proceeds  to  make  several 
^^   p^vi^ions  for  the  relief  of  the  subject  in  that  respect.     Now 
''  onie  of  the  means  offered  to  the  party  in  custody  for  procuring 
^*  that  ease  which  is  the  object  of  the  statute  is  the  enabling  him 
^  to  demand  a  copy  of  the  warrant  under  which  he  is  committed, 
^  and  punishing  the  gaoler  who  neglects  to  grant  it  within  a 
^   given  time.  But  not  only  the  previous  provisions  with  respect  to 
^*  the  granting  a  return  of  the  habeas  corpus^  but  also  this  mode  of 
3^  obtaining  information  of  the  offence  for  which  the  party  is  de- 
— ^  tained,  have  reference  to  the  words  in  the  preamble,  "any 
sd  of.  the  King's  subjects  committed  for  criminal  or  supposed 
-^  criminal   matters.''     And   the   third   section   uses  the  words 
rjr*  «f  .committed  for  any  crime  :"  and  the  fifth  section,  which  au- 
^iv  thorizes  prisoners  to  demand  a  copy  of  the  warrant,  for  the 
-^  purpose    of  enabling   tliem   to    obtain    their    habeas  corpus^ 
-J-  most  certainly  be  confined  to   those  persons  who  are  enti- 
ty' tied   to  an  habeas  corpus  under  the  third  section.     Indeed, 
tisf  ,      M  M  2  the 
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1801.        the  Plaintiff  in  this  declaration  has  alleged  that  he  was  coo)- 

mitted  for    a  supposed  criminal  matter;    unless  tbereibif 

HuNTUET       ^jj^^  allegation  be  supported  by  the  evidence,  the  Flainuff 
LVSC0M9K.      must  fail.     But  the  commitment  is  only  for  non-payment tf 
a  penalty  of  tiOL  incurred  by  a  breach  of  the  excise  laws,  vhick 
must  be  considered  as  a  ci?il  matter.     All  suits  in  the  Eid^ 
quer  for  penalties  of  this  nature,  though   in  the  name  of  the 
King,  are  considered  as  civil  suits ;  for  the  Court  of  ETchrgMT 
is  not  a  criminal  court  (a).     There  can  be  no  doubt  that  if  tk 
5th  section  is  to  be  connected  with  the  5d  secrtion,  thb  adioB 
cannot  be  maintained.     For  the  8d  section  expressly  esce|* 
from  its  provisions  **  persons  convict  or  in  execution  by  hgi 
process;*'  under  which  exception  the  present  PlaintiflTblb:  od 
that  the  Sd  and  5th  sections  are  to  be  connected  appean  en- 
dent,  because  the  former  having  directed  the  nature  of  then* 
turns  to  writs  of  habeas  carpus^  the  latter  enacts,  diatiffk 
officers   neglect  to  make  the  returns  q/bresaidy  or  briaglk 
body  or  bodies  <<  of  the  prisoner  or  prisoners,"  that  is,  the  pi- 
soners  provided  for  in  the  5d  section,  they  shall  be  pamki 
So  at   the  end  of  the  5th  section  the  penalties  are  g^ 
to  <*  the  prisoner  or  party  grieved ;"  that  is,  the  prisooer  a 
party  against  whom  the  officers  have  offended  by  omittiif  ti 
comply  with  the  directions  of  the  Sd  section. 

Shepherd  Serjt.,  in  support  of  the  rule.  The  5th  section  of 
the  habeas  corpus  act  extends  not  only  to  those  writs  of  hdm 
corpusvfhich  are  given  by  that  act,  but  to  all  other  writs  of  iiks 
C0rpus  at  common  law ;  now  although  a  person  in  ezecotioBk 

(a)  The   Attorney    General  r,  John  not  a  ciimiiitl  pwM«— mWm^  |br  itniVd 

Bovmian.    Sittings  at  WeUmimUr  coram  Chief  Baron  Parker  had  oAea«i^ 

Eyre,  Ch.  B.  16th  Jan,  1701.  the  Court  of  ExdMiiiMr  kad  aaoi*^ 

Upon  the  trial  of  an  infonnation  against  Jurisdktton. 

the  Defendant  for  keeping  false  weights,  Eras,  Ch.  B.    I  cannot  adnktlii^ 

and  for  offering  to  corrupt  an  officer,  the  dence  in  a  civil  auit.     The  iffi   '  lif^ 

Defendant's  counsel  called  a  witness  to  by  the  information  is  ootia  thtdofft^' 

character.    The  evidence  being  objected  crime.     It  would  be  cooliaiy  to  Ac  l* 

to  fay  the  Court,  line  of  dbtincdon  to  ^^^  it^  vkiA  * 

Plumer  for  the  Defendant  urged,  that  this;  thai  in  a  direct  proMcalBi^' 

it  was  admissible  as  tending  to  shew  that  crimen  such    evidence  is  afauA  ^ 

the  Defendant  was  incapaUe  of  the  crime  where  the  proaecntion  it  not  Ac^^ 

imputed  to  him.     He  said  that  such  eri-  the  crime  but  for   the  peBaky.M  i>^ 

dence  had  been  received  on  the  Oxford  Cir-  information,  it  ia  not.   uT^Aeaot*^ 

cuit  in  an  action  upon  the  statute  for  cheat-  raeter  were  admisafale  m  nek  so** 

ing  at  play,  imputing  a  general  fraud ;  and  this,  it  would  be  nacetaarj  to  ti;  di*' 

that  he  believed  it  bad  also  been  received  ter  in  every  charge  of  fraud  asoi  <k^ 

in  a  revenue  proeecution  in  the  Exchequer,  cite  and  Custom-House  Laws,   f^^ 

cither  for  forging  or  making  use  of  a  false  fendant  may  more  the  Coart  ^^ 

*^^i"P*  ground  of  evidence  baviiw  been  i^ 

Neumham,  conir^  insisted  that  such  which  ought  to  ha^e beoivdMl '^ 

evidence  had  never  been  received  in  any  am  of  omiioQ  that  thiiiiikaf  fli*'' 

penal  action,  and  that  the  infomatioii  wai  not  •^"»««tfMri 
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not  entitled  to  an  habeas  corpus  under  the  new  jurisdiction         180K 

created  by  the  8d  section  of  that  act,  yet  he  is  clearly  entitled       

to  an  habeas  corpus  at  common  law.     But  if  the  provisions  of         ^^^^ 
the  habeas  corpus  act  are  extended  only  to  such  writs  of  habeas      Luscombe. 
corpus  as  are  granted  under  the  directions  of  that  act,  all  other 
writs  of  habeas  corpus  might  in  vain  be  issued  by  the  courts, 
since  the  penalties  imposed  by  the  act  for  disobedience  would 
not  in  snc^  cases  affect  the  officers  to  whom  they  were  direct- 
ed.   Indeed,  it  is  clear  from  the  act  itself,  that  the  5th  sec- 
tion was  intended  in  some  cases  to  extend  further  than  the  Sd 
section;  for  the  2d  section,  which  directs  officers  to  make  re- 
tams  of  writs  of  habeas  corpus  directed  to  them,  extends  to  all 
commitments  except  those  in  which  treason  or  felony  is  plainly 
expressed  in  the  warrant,  and  the  5th  section  imposes  a  penalty 
upon  officers  neglecting  or  refusing  to  make  ^<  the  returns 
aforesaid,^  which  must  extend  to  the  returns  mentioned  in  the 
Sd  section.    It  may  be  observed  that  the  Sd  section  seems  to 
stand  by  itself:  whereas  the  other  parts  of  the  act  extend  to  all 
commitments  except  those  in  which  treason  or  felony  is  ex- 
pressed in  the  warrant     No  evil  can  well  arise  from  the  con- 
struction contended  for  on  the  part  of  the  Plaintiff,  whereas 
great  danger  may  ensue  from  a  contrary  construction ;  for  a 
prisoner  who  gets  a  copy  of  his  commitment  does  not  of  course 
obtain  his  discharge,  but  only  where  he  is  committed  im- 
properly ;  whereas  to  hold  that  a  prisoner  in  execution  is  not 
entitled  to  a  copy  of  his  commitment,  will  suggest  an  effectual 
mode  of  preventing  every  prisoner  from  obtaining  his  discharge 
from  any  commitment,   however  illegal;  as   for  instance,  a 
commitment  for  six  months,  where  the  law  only  authorizes  a 
commitment  for  three  months ;  because  if  the  commitment  be 
but  framed  in  the  shape  of  a  commitment  in  execution,  the 
party  committed  not  being  able  to  procure  a  copy  of  his  com- 
mitment will  not  be  able  to  ask  for  that  relief  to  which  he  is 
entitled.  With  respect  to  the  question,  whether  the  offence  for 
which  the  Plaintiff  was  committed  is  to  be  considered  as  crimi- 
nal matter,  it  seems  clear  from  the  nature  of  the  proceeding 
that  it  must  be  so  considered.  The  statute  of  35  Geo.  S.  c.  113. 
$.  7.  imposes  a  penalty  for  the  particular  breach  of  the  Excise 
Laws  of  which  the  present  Plaintiff  was  guil^,  and  enacts  that 
it  may  be  recover^  by  action  of  debt  or  information.    Now 
although  it  might  have  been  contended,  if  the  action  of  debit 
had  been  resorted  to,  that  the  subject-matter  of  the  action 
must  be  considered  to  be  of  a  civil  nature,  yet  as  the  peualty 

lias 
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1801.         has  been  recovered  by  information  before  a  justice,  it  cnnnot 

be  viewed  in  any  other  light  than  as  a  proceeding  for  a  criini- 

Hdntlet       j^j^j  matter.  Giving  a  pecuniary  penalty  by  way  of  punishment 
Lcsco>cBx.      cannot  alter  the  nature  of  the  offence. 

The  Court  desired  the  case  might  static!  over  until  this  Tern, 
saying  it  was  of  great  importance,  and  they  should  probblT 
consult  the  other  Judges  upon  the  point. 

Early  in  this  Term  Lord  Alvardnfy  Ch.  J.,  observed  thattk 
1st  objection  taken  at  the  trial,  which  appeared  upon  the  learo- 
ed  Judge'^s  report,  had  not  been  spoken  to  at  all,  and  deshcd 
there  might  be  a  further  argument  of  the  case  upon  that  point 
Accordingly  on  this  day  Williams^  Serjt.,  on  the  part  of  the 
Defendant  contended,  that  as  this  was  an  action  to  recoicri 
penalty,  the  Plaintiff  should  be  strictly  held  to  shew  thattk 
Defendant  had  committed  the  offence  on  which  the  penahr 
attached ;  that  as  the  notice  of  a  demand  was  only  served  m 
the  turnkey,  it  did  not  appear  that  it  ever  came  to  the  hinds 
of  the  Defendant,  and  that  it  clearly  appeared  from  the  cob- 
duct  of  the  Defendant  that  he  had  no  intention  to  withhold  i 
copy  of  the  warrant,  since  he  actually  delivered  one  the  next 
day  but  one  after  the  demand  made. 

Besiy  Serjt.,  contra^  insisted  that  the  habeas  corpus  act  vs 
not  to  be  considered  as  a  penal  statute,  but  on  the  contnuti 
highly  remedial  law;  that  the  provision  in  question  was  framed 
in  a  different  manner  from  all  penal  provisions  whatsoever,  m- 
asmuch  as  the  Legislature  in  case  of  the  death  of  the  ofieodiif 
party  had  given  a  right  of  action  against  his  executors  and  id* 
ministrators ;  that  the  title  of  the  statute  demonstrated  the  in- 
tention of  the  Legislature  to  make  it  a  remedial  law,  it  beinj 
entitled  "  An  act  for  the  better  securing  the  libertv  of  the  sub- 
ject, and  for  prevention  of  imprisonments  beyond  the  seisf 
and  that  it  therefore  required  the  most  liberal  construdioQ. 
He  cited  the  words  of  the  6th  section  of  the  act,  **  that  if  tf^ 
officer  or  officers,  his  or  their  under-officer  or  officers,  oodtf- 
keeper  or  under-keepers,  or  deputy,  shall  neglect  or  rdiisete 
make  the  returns  aforesaid  {viz.  the  returns  to  writs  of  ^M^ 
corpus\  or  to  bring  the  body  or  bodies  of  tlie  prisoner  or  pri* 
soners,  according  to  the  command  of  the  said  writ,  within  ite 
times  aforesaid,  or  upon  demand  made  by  the  prisoner  or  per- 
son in  his  behalf,  shall  refuse  to  deliver,  or  within  thespecei' 
six  hours  after  demand  shall  not  deliver  to  the  person  so  dfr 
manding  a  true  copy  of  the  warrant  or   warrants  of  comnHl- 
ment  and  detainer  of  such  prisoner,  which   he  and  theyiK 
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hereby  required  to  deliver  accordingly,  all  and  every  the  head         ISCl. 

gaolers  and  keepers  of  such  prisons  and  such  other  person  in        

whose  custody  the  prisoner  shall  be  detained,  shall  for  tlie  1st       H^^^^*^^ 
offence  forfeit  to  the  prisoner  or  party  grieved  the  sum  of  100/«,       Loscomw. 
and  for  the  2d  ofience  the  sum  of  200/,  and  sliall  and  is  here- 
by made  incapable  to  hold  or  execute  his  said  office;  the  said 
penalties  to  be  recovered  by  the  party  grieved,  his  executors 
or  administrators,  against  such  offender,  his  executors  or  ad- 
mi  nistrators«"     He  tlien  argued  that  it  appeared  clearly  from 
'these  words  to  have  been  the  intention  of  the  Legislature  that 
jB  case  of  default  by  any  of  the  inferior  officers,  the  head 
gaoler  should  be  responsible,  and  that  this  agreed  with  the 
geperai  principle  of  law  respondeat  superior ;  that  the  same  in- 
tention further  appeared,  from  compan'ug  the  above  section  of 
the  act  with  the  2d  section,  which  directs  ^^  that  V^liensoever 
any.  person  or  persons  shall  bring  any  habeas  corpus  directed 
onto  any  sheriff  or  sheriff's  gaoler,  minister,  or  other  person 
^whatsoever,  for  any  person  in  his  or  their  custody,  and  the 
said  writ  shall  be  served  on.  the  said  officer,  or  left  at  the  gaol, 
that  tlie  said  officer. or  oQicers,  his  or  their  under-officers,  under- 
keepers  or  deputies,  shall  within  three  days,  make  return -of 
such  writ  and  bring  up  the  body ;"  for  that  if  the  gaoler  was 
fiubjected  to  penalties  for  neglecting  to  obey  a  writ  of  habeas 
corpus  Xeh  at  the  gaol,  the  probable  intention  of  the  Legisla- 
ture was  that  he  should  also  he  liable  for  neglecting  to  give  a 
copy  .of  the  warrant  witliin  six  hours  after  demand  made  upon 
the  turnkey  ;  and  that  if  this  construction  were  not  to  prevail, 
the  provisions  might  be  defeated  by  the  prmcipal  keeping  out 
of  the  way. 

;  Lord  Alvanley,  Ch.  J.  I  assent  to  the  argument  which 
has.  been  advanced  in  favour  of  the  Plaintiff^  so  far  as  it  goes 
to  state  that  the  habeas  corpus  act  is  a  remedial  law ;  and  that 
the  Judges  of  every  court  are  bound  to  enforce  its  provisions 
according  to  tlieir  spirit,  in  such  a  manner  as  most  effectually 
•to  relieve  the  subject  from  illegal  imprisonment.  But  though 
it  be  a  remed'uil  law  so  far  as  it  respects  those  persons  for  whose 
protection  it  was  framed,  it  is  grievous  in  its  penalties  with 
respect  to  those  persons  who  neglect,  the  duties  thereby  im- 
posed upon  them.  It  is  remedial  quoad  some  persons,  but  it 
is  peaal  quoad  others.  It  becomes  incumbent  upon  the  Court 
therefore  to  take  care  that  those  who  claim  the  benefit  of  this 
act  bavfi  used  due  diligence  on  their  own  part,  and  that  they 
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1 801  •       avail  themselves  of  the  proTisions  of  the  ac^t  for  the  real  purpose 
■  of  obtaining  the  rights  intended  to  be  secured  to  th^n.  Tboo^ 

HuinrLir  ^eare  bound  to  look  M^ith  jealous  eyes  at  all  thoae  wbonu^iii 
LutcoMBB.  suspected  of  having  wilfully  infringed  the  provisions  of  tfaisid^ 
we  must  still  take  care  that  no  person  makes  use  of  aoreoM&l 
a  law  for  the  purpose  of  loading  with  penalUes  those  who,  if 
they  had  had  notice,  would  not  have  disobe3red  its  direcdoos.  V 
a  prisoner  therefore  be  desirous  of  availing  himself  of  that  ptft 
of  the  statute  which  inflicts  a  penalty  on  the  gaoler  fernc^ghMl- 
ing  to  comply  with  his  demand  of  a  copy  of  his 
mitment,  he  must  so  conduct  himself  that  th^ne  may  be  no 
to  suspect  that  the  object  of  his  demand  was  not  a  copy  4)f  the 
warrant,  but  an  opportunity  to  bring  an  action.  Tim  qneM 
then  in  this  case  is,  on  whom  ought  the  service  of  the  Anrnsi 
to  have  been  made  ?  I  admit  that  it  is  sufficient  if  the  service  be 
made  upon  the  person  who  has  the  custody  of  the  prisoner;  ad 
that  if  the  principal  be  not  present  and  aooessible  to  the  prisaoi^ 
that  service  on  the  deputy  who  at  that  time  has  the  cosfeodf  ef 
the  prisoner  will  make  the  principal  answeraUe*  Bat  ia  oa- 
struing  the  words,  <<  oflScer  or  officers,  his  or  their  undermfieer 
or  onder-officers,  under-keeper  or  under^keq^era,  or  dep^' 
may  we  not  understand  them  to  relate  to  the  principstiaik 
first  place,  and  if  he  be  not  present  then  to  any  other  pens 
who  in  his  absence  shall  have  the  custody  of  the  gaol?  Guive 
suppose  that  they  were  intended  to  extend  to  eveiy  poiterit 
the  gates  of  the  prison  ?  Or  can  we  say  that  a  turnkey  ii  a 
under-keeper  within  the  true  meaning  of  the  expressias;  it 
being  stated  that  the  gaoler  was  at  that  time  in  the  gi4 
and  therefore  accessible  to  all  the  prisoners  ?  The  esse  tha 
stands  thus.  A  prisoner  about  six  o'clock  in  the  evoBSf 
puts  into  the  hands  of  an  ignorant  turnkey  notice  of  adcDff' 
of  a  copy  of  the  warrant,  directed  to  the  gaoler;  die  taniif 
is  not  called  as  a  witness ;  it  does  not  appear  tlmt  theiMttc 
or  exigency  of  the  demand  was  explained  to  him,  possib^k 
could  not  read,  and  if  he  could,  the  notice  does  not  eiprtf 
the  exigency  of  the  demand,  and  the  turnkey  was  not  Afk 
time  the  keeper,  the  under-keeper,  or  the  deputy,  since  theftfr 
ctpal  was  amenable  to  the  notice.  But  was  the  notice  pot  itts 
the  hands  of  the  turnkey  for  the  purpose  of  obtaining  thst  aiick 
was  the  object  of  the  demand  ?  It  does  not  appear  ostensiUe  Ait 
the  Plaintiff  made  any  inquiry,  or  took  any  pains  that  the  a^* 
iice  should  come  to  the  hands  of  die  Defimdanl^  yet  thcnv«< 
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door  to  the  Defendant's  house  which  opened  into  the  yard  of        1801. 
the  prison,  and  if  it  had  been  intended  by  the  Plaintiff  that  the 
demand  should  be  literally  complied  with  by  a  deliTery  of  a  copy 
of  the  warrant  by  122  o'clock  at  night,  is  it  to  be  conceived  Ibi^t 
lie  would  have  been  so  remiss  ?  If  indeed  he  had  been  informed 
«t  the  door  that  the  Defendant  was  not  accessible,  leaving  a  no- 
tice at  the  door  might  have  been  sufficient :  for  the  gaoler  is 
bound  to  have  some  person  to  answer  for  him:  but  I  cannot 
think  that  this  service  upon  a  common  turnkey  is  such  a  rea* 
aonaUe  and  proper  service  as  to  entitle  the  Plaintiff  to  maintain 
iUfi  action  which  sedcs  to  recover  a  heavy  penalty  denounced  by 
the  L^slatiire  against  persons  wilfully  neglecting  tfieir  duty, 
in  order  to  facilitate  the  delivery  of  prisoners  from  ill^pd  im* 
prisonment     He  who  seeks  a  remedy  must  do  his  part:  and 
if  it  wppeBT  to  the  Court  that  his  obgect  is  not  a  copy  of  the 
irarrant,  but  an  action ;  or  if  by  his  conduct  he  has  brought  the 
Defendant  into  a  situation  in  which  he  would  not  have  been 
placed  had  he  had  reasonable  notice,  I  cannot  think  that  the 
efficacy  of  the  statute  will  be  done  away,  by  holding  that  the 
Plaintiff  has  not  entitled  himself  to  maintain  an  action  for  the 
penalty  against  a  person  with  whom  he  has  so  dealt    Without 
therefore  entering  into  any  discussion  upon  the  former  point,  I 
of  opinion  that  the  nonsuit  was  right. 
Hbatv,  J.     I  entirely  concur  in  opinion  with.my  Lord ;  but 
this  is  a  matter  of  consequence,  and  respects  an  act  which  is 
deservedly  popular,  I  shall  deliver  my  opinion  the  more  at 
large.     In  the  first  place,  therefore^  though  I  admit  that  this 
is  a  remedial  statute,  (and  if  I  know  my  own  heart,  I  should 
be  the  last  person  to  concur  in  any  decision  tending  to  weaken 
th»  act,  which  was  made  to  secure  the  liberty  of  the  subject,) 
yet  I  consider  it  as  penal  with  respect  to  this  Defendant.    We 
most  therefore  take  particular  care  that  its  provisions  are  not 
perverted  to  purposes  ofiniquity  and  oppression.  The  governor 
^f  the  gaol  being  present,  I  think  it  was  necessary  that  tlie 
JPiaiotiff  or  some  person  on  his  behalf  should  have  made  a  de- 
mand on  him ;  or  should  at  least  have  demanded  access  to  him. 
it  does  not  appear  but  that  if  any  person  had  desired  to  see 
the  governor,  be  might  have  done  so.     Instead  of  this  a  notice 
is  put  into  the  hands  of  the  turnkey,  without  any  explanation 
mi  its  cont^its ;  the  governor  being  at  that  time  in  the  gaoL    I 
agree  that  the  second  and  fifth  sections  of  the  act  must  receive 
the  same  interpretation.    The  reasonable  construction  is,  that 

if 


HUWTLKT 
9, 


58S  CASES  iM  MICHAELMAS  TERM 

1801.        if  the  governor  be  present  there  is  then  no  deputy  or  uiMkr- 
keeper  on  whom  the  service  can  be  madet;  but  if  the  gpy&oat 
be  not  present  then  the  deputy  may  be  served ;  and  if  the  de- 
puty have  no  deputy,  then  in  the  absence  of  tlie  deputy  serrioe 
may  be  made  on  the  turnkey,  or  may  be  left  at  the  gaol,  fork 
is  the  duty  of  the  governor  to  leave  some  person  in  his  pbcE 
The  rule  respondeat  superior  only  applies  where  the  superior  is 
absent.     This  being  the  case»  according  to  my  appreheosioqcf 
the  second  and  fifth  sections  of  the  act»  the  service  of  theoodee 
was  not  sufficient     I  am  therefore  of  opinion  that  the  actioDB 
this  case  is  not  maintainable,  especially  as  there  is  reason  tDb^ 
lieve  that  this  service  of  the  notice  was  only  intended  as  a  mre 
to  entrap  the  Defendant. 

:    RooKE,  J.  I  should  be  as  unwilling  as  any  man  to  conmrii 
any  thing  injurious  to  the  rights  of  the  subject.     The  idea 
corpus  is  a  very  wise  and  beneficial  statute :    and  the  Jodgs 
have  always  been  disposed  to  put  such  a  construcdoo  qraoi 
as  will  favour  the  real  liberty  of  the  subject.     But  we  mmtiie 
careful  that  those  acts  which  have  been  made  for  the  benefit  of 
the  subject,  are  not  turned  into  engines  of  oppression :  nor 
must  we,  under  the  idea  of  promoting  general  liberty,  witk- 
hold  that  degree  of  favour  fi*om  individuals  which  is  coosisttal 
with  the  security  of  the  public.     It  appears  to  me  tfacnfiie 
that  gaolers  are  entitled  to  all  the  protection  which  tbelawcao 
afford  diem  consistently  with  the  liberty  of  tlie  subject  Bj  tk 
fifth  section  of  tlie  act  it  is  provided,  that  if  any  officer,  Us 
under-officers,  under-keepers,  or  deputy,  shall  neglect  or  refbse 
to  make  return  to  a  writ  o(  habeas  corpus^  or  bring  up  thebodf» 
as  directed  by  the  second  section,  or  upon  demand  made  shal 
refuse  or  neglect  to  deliver  within  six  hours  a  copy  of  tlie 
warrant  of  commitment,  the  head-gaolers  and  keepers,  id 
such  other  persons  in  whose  custody  the  prisoner  shall  be  d^ 
tained,  shall  be  liable  to  a  penalty.     Now  I  think  the  true cos- 
struction  of  this  latter  part  of  the  act  is,  that  if  the  gaoler  be 
within  the  gaol  and  accessible,  the  demand  must  be  made  oi 
him ;  but  if  he  be  not  accessible  it  may  be  made  on  thedepotj. 
At  any  rate,  however,  the  demand  should  have  been  seird  ii 
such  a  way  that  the  person  to  whom  it  was  delivered  shouki  un- 
derstand its  nature,  and  some  pains  should  have  been  taken 
that  it  should  come  to  the  hands  of  the  principal.  On  this  Tiev 
of  the  statute,  and  of  the  circumstances  of  this  case,  I  can  no* 
ther  reconcile  it  to  justice  nor  to  a  love  <^  liberty  tohoUttat 
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the  Dt?fendant  in  this  action  is  liable  to  the  penalty.  Such  a 
doctrine  would  be  founded  on  no  principle  but  that  of  oppres- 
sion. In  this  case  I  suspect  that  the  notice  was  delivered  for 
the  express  purpose  of  founding  an  action ;  and  if  it  be  possible 
that  the  provisions  of  the  statute  should  be  so  perverted,  it  is 
our  duty  to  take  care  that  such  a  perversion  should  be  prevented. 
Chambre,  J.  I  entirely  concur  with  the  rest  of  the  Court  in 
the  construction  which  has  been  put  upon  this  statute,  and  I 
have  little  to  add  to  what  has  already  been  said.  There  is  no 
doubt  that  this  act  is  to  be  considered  as  a  remedial  act,  and 
indeed  the  most  highly  remedial  act  which  stands  upon  the 
statute  book.  But  the  most  remedial  act  may  contain  penal 
clauses;  and  if  the  argument  which  has  been  urged  on  the  part 
of  the  Plaintiff  were  sound,  this  act  would  be  most  oppressive 
in  its  consequences ;  since  it  might  subject  a  person  to  heavy 
{)enaltics,  and  perhaps  to  an  incapacity  to  hold  his  office,  though 
he  might  be  as  innocent  as  any  man  living.  It  is  true  that  the 
disability  to  hold  the  office  is  not  incurred  upon  the  first  con- 
viction; but  the  first  conviction  is  one  step  towards  it,  and  if  a 
person  may  innocently  become  liable  to  a  first  conviction,  he 
mny  in  the  same  manner  become  liable  to  a  second.  This  sta- 
tute therefore  is  highly  penal  in  these  respects.  At  the  same  time 
we  must  not  fritter  away  the  salutary  provisions  of  the  act  by 
too  liberal  a  construction.  The  words  of  the  statute  "  officer 
or  officers,  his  or  their  under-officer  or  under-officers,  under- 
keeper  or  under-keepers,  or  deputy,"  are  all  descriptive  of  the 
persons  having  the  actual  custody  of  the  prisoner  at  the  time, 
and  if  there  were  any  doubt  upon  this  point,  I  think  that  the 
conclusion  of  the  clause  which  subjects  **the  head-gaolers  and 
keepers  of  such  prisons,  and  such  other  person  in  whose  custody 
the  prisoner  shall  be  detained"  {a)  to  the  penalties,  would  operate 
strongly  to  explain  that  doubt.  Whatever  the  views  of  the 
PLttintifiT  may  have  been  in  bringing  this  action,  she  has  certain- 
ly not  proved  her  case. as  satisfactorily  as  she  might  have  done; 
she  has  been  remiss  in  not  calling  the  turnkey  to  shew  at  what 
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(n)  It  may  be  observed,  however,  that 
the  expression  **  other  person  having  pri- 
**  toners  in  his  custody,"  is  used  in  the 
second  section  to  denote  tne  superior  of- 
ficer of  the  prison,  in  contradistinction  to 
bis  under  officers :  it  should  seem  therefore 
that  when  the  fifth  section  pro\ndes  that  in 
of  any  default  either  of  the  superior  or 


inferior  officers,  *'  the  hecui  gaolers  and 
**  keepers,  and  such  other  persons  in  whose 
**  custody  the  prisoner  shall  be  detained,** 
shall  be  liable  to  the  pendty,  it  must  be 
construed  to  impose  the  penalty  upon  the 
superior  officers  of  the  prison  only,  and  not 
on  the  person  in  whose  actual  custody  the 
priaouer  may  be  at  the  time. 

time 
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1801.  time  the  notice  came  to  the  hands  of  the  Defendant  Senrice 
on  a  turnkey  may  be  good  for  many  purposes,  but  we  must 
look  to  the  nature  of  the  present  demand  in  order  to  decide 
whether  it  be  good  or  not  in  this  particular  case.  It  is  the  dn^ 
of  a  turnkey  to  take  care  of  the  door;  could  he  therefore  hafe 
complied  with  this  demand?  If  then  the  demand  never  CBoe 
to  the  hands  of  the  principal,  where  is  the  justice  and  whenii 
the  advantage  to  the  public  in  subjecting  him  to  the  pena%Cir 
non-compliance  with  the  demand  ?  Upon  the  whole,  I  ampo^ 
fectly  satisfied  with  the  construction  which  has  been  pot  i^ 
this  Act  of  Parliament 

Rule  dischaigei 
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^'  *^i?7oS[  TPHIS  was  an  action  for  money  had  and  reoeiTed. 
apirtied  to  c.  to  At  the  trial  before  Lord  AtoanUy^  Ch.  J.,  at  the  GmUW 

*^  ^o*i™ed  Si^SP  ^^'^^  ^'  Term,  it  appeared  that  the  naintiPs  soc 
STtodo  pro-  being  indebted  to  him  in  the  sum  of  700/.  and  being  pravd 
^^w'^to^  for  payment,  represented  his  situation  to  the  Defen^^  ai 
dnct  therefrom  applied  to  him  for  the  loan  of  700/.;  the  Defendant  answeied 
^m^if  u"f  '  **^  ^^  would  have  nothing  to  do  with  the  Plaintifi;  forditttk 
itodc-johbing  PUintifF  was  already  in  his  debt  upon  stock-jobbing  tnmtf- 
Sl^^'c.ldl  ^^*  ^  ^^  amount  of  80/.  which  he  had  refused  to  pay;  ta 
vanced  620/!  and  that  he,  the  Defendant,  would  lend  the  Plaintiff's  sod  Uk  bo- 

^^^note  ^^^  *f  ^®  ^®"^^  ^'*^^  ^^^  to  deduct  the  80/.  which  his  tor 
^Tm  A.  owed ;  that  the  Plaintifirs  son  acceded  to  this offer^  and acooii 
to'p.^c  6«oi.  *"8*y  received  620/.  from  the  Defendant,  and  gave  the  taw 
who  gaTehim  a  his  promissory  note  for  700/.  and  lodged  with  him  the  lease  tf 
^!^^!^  ^*  a  house  as  a  collateral  security ;  that  the  Plaintiff's  son  wprf 
The  promiBMry  his  &ther  620/.  and  that  his  father  resolving  that  the  Defeodat 
Sw^%^2^  should  not  retain  the  80/.  gave  his  son  credit  in  the  acccMmt  fa 
hig  paid  when  the  80/;  which  he  had  paid  to  the  Defendant,  and  considflei 
M^on 'i^t  ^®  d^bt  between  his  son  and  himself  sadsBed ;  the  note  for  TOOL 
C  to  recover  being  paid  when  due  and  the  lease  restored  to  the  son,  the  pie* 
hSd  M^^yed  sent  Plaintiff  comm^ced  this  action  to  recover  the  80i..whici 
^  c.  to  hit  use.   the  Defendant,  in  order  to  repay  himself  a  debt  founded  ob 

Held  that  ^« 

could  not  maia- 

tain  the  action,  but  that  it  must  be  brought  by  A,  if  b}*  any  one. 

1A 
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an  illegal  consideration,  had  deducted  from  the  700/.  advanced        1801. 

to  his  son.     A  verdict  was  taken  for  the  Plaintiff,   reserving       • 

liberty  to  the  Defendant  to  move  the  Court  that  this  verdict  "^"^ 

should  be  set  aside  and  a  nonsuit  entered.  Dahibl. 

Accordingly  a  rule  nisi  having  been  obtained  for  that  purpose) 
Besif  Serjt,  now  shewed  cause,  and  contended  that  it  ap- 
peared clearly  from  the  evidence  that  the  Defendant  had  ob- 
tained money  without  consideration  which  he  had  no  right  to 
retain,  but  that  the  only  question  was,  who  ought  to  have 
brought  the  action  ?  That  the  Plaintiff's  son,  having  received 
credit  in  account  for  the  amount  of  the  sum  retained,  had  no 
cause  to  complain,  and  that  he  therefore jcould  not  be  entitled 
to  any  action  against  the  Defendant ;  but  that  the  father,  who 
was  the  only  loser  by  the  transaction,  had  clearly  a  right  to 
maintain  this  action,  the  object  of  which  was  to  recover  that 
sum  of  money  from  the  Defendant,  which  he  unjustly  retained, 
and  which  the  Plaintiff  ought  to  receive. 

Shepherd  and  Bayley^  Serjts.,  insisted  that  as  the  money 
which  had  been  received  by  the  Defendant  was  neither  paid  hy 
the  Plaintiff  nor  with  his  money,  he  could  not  be  entitled  to 
maintain  this  action ;  and  that  any  transaction  between  the 
Plaintiff  and  his  son,  to  which  the  Defendant  was  no  party, 
could  not  vary  the  case. 

Lord  Alvanlet,  Ch.  J.  This  is  not  money  had  and  re- 
iseived  to  the  use  of  the  &ther.  The  son  has  thought  fit  to  pay 
a  sum  of  money  to  the  Defendant,  but  there  was  no  transaction 
between  the  Defendant  and  the  fetber.  There  was  no  under^ 
taking  either  express  or  implied  on  the  part  of  the  Defendant 
to  repay  this  money  to  the  Plaintiff;  and  the  PlaintLOfs  son,  if 
any  one,  ought  to  have  brought  the  action. 

Heath,  J.  I  think  there  can  be  no  doubt  on  the  question. 
It  was  the  policy  of  the  common  law  to  forbid  the  transfer  of 
rights  of  action.  If  this  were  not  forbidden,  men  would  often 
pay  the'debts  of  others  and  bring  actions  upon  them,  to  the  great 
increase  of  litigation. 

RooKE  and  ChambrEi  Js.  were  of  the  same  opinion. 

Rule  absolute. 
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Nm).  «oth.     Roe  ex  dera.  Pellatt  and  Others  v.  Ferrars,  ClerL 

^'  *  ^""^  nnHIS  ejectment  was  tried  before  Heathy  J.,  at  the  Lent  Sun^ 
torofD.for'lo  Assizes,  and  a  verdict  found  fjr  the  Plaintiff  as  tocertaiB 

y^  ** !  ^i  ^a'^ds  called  TheSkarpSy  situate  in  the  parish  otBeddin^on^  sub- 

kMe  the  rector,  jcct  to  the  Opinion  of  the  Court,  whether  the  Plaintiff's  right  rf 

after  coTeiunu  recovery  in  this  action  was  not  barred  by  the  statuteof  limitatkns. 
^Uie  rent,  fur-       The  lessors  of  the  Plamtiff,  who  were  lords  of  the  manor  of 

j^^tiii^  S«Wiftg^,  sought  to  recover  these  lands  as  parcel  of  the  bu- 

ofoAts  of  the  nor,  and  the  Defendant,  who  was  rector  of  the  parish  of  M* 
Ell^adM^ '  ****  rf/ngfow,  disputed  their  title,  claiming  them  as  parcel  of  them- 

tained  aproYiio  torial  glebe.     The  lords  of  the  manor  of  Beddingt4m  had  tlie 

^®'  '!^^*"  right  of  presentation  to  the  rectory;  and  were  also  entided  to 

abould  be  in  ar-  a  portion  of  the  tithes.    At  various  times  there  had  been  a  no- 

^h^'^  tual  interchange  of  lands  and  tithes  between  the  lords  of  tie 

dMMiU  be  dia-  manor  and  the  rectors,  which  had  given  rise  to  mach  confiisioD 

re^  'Twr  concerning  their  respective  rights.   To  prove  possession  in  ihc 
asrigniintbere.  lessorsof  the  Plaintiff  a  deed  was  produced,  dated  on  the  Iftk 

^c^i^^  of  2«n«fi&rrl703,  by  which  the  then  lords  of  the  manor  *• 

whh  a  coTeaant  mised  to  one  Richard  Beddally  parson  of  Beddingion^  tbelafii 

jT^^tE^thc  ***  question  (among  others)  for  40  years,  "  yielding  and  paving 

rector  tfaould  therefore  yearly  during  the  said  term,  the  sum  of  forty-Aice 

A^cbtSder  shillings  and  fourpence,  and  also  paying  and  delivering  yeariy 

the  covenants,  during  the  Said  term  at  the  barn-door,  in  the  yard  of  thenuo- 

J^J^^con-  8ton-house,  all  the  tythe-straw  both  of  wheat  and  rje  comii? 

tained  in  the  and  growing  Within  the  parish  oi  Beddifigton^  and  also  7qiin^ 

^J^o^f  the  te"  of  wheat,  4  quarters  of  rye,  and  SO  quarters  of  barley."  The 

leaM  the  rectors  deed  then  went  on,  "  and  the  said  Richard  Reddcdl.  for  biifr 

continued  to  hold        ir  l*  ^  o      j   ^i. 

the  land,  but  scH,  his  executors,  <5rc.  doth  Covenant,  promise,   and  grant » 

withheld  the  and  with  the  said  Sir  J.  J.  Src.  (the  lords  of  the  manor),  tbeff 

tSn  2o'^^  heirs,  S^c.  that  he,  the  said  Richard  Reddail  shall  not  onlj  veB 

the  heirs  of /.&  and  truly  pay,  or  cause  to  be  paid  from  time  to  time.  andataE 

at  the  same  time    . .  j      •     ^i_  ^-  r  xi  •  *        - 

continuing  to  times  during  the  continuance  of  this  present  demise^  unto  ike 
todce  the  tithe  said  Sir  J.  J.  S^c.  their  heirs,  ^c.  the  said  yearly  rent  of  fortj- 
some  confusion  three  shillings  and  four(|Bnce  at  the  said  mansion-house,  bit 
existing  as  to  the  also  shall  and  will  deliver  the  said  tithe-straw,   to^dienruh 

respective  rights    ,i  .  ,      ,  ii       i  -  .  »    tUj^uJcr»»i" 

of  the  rector        the  said  wheat,  rje,  and  barley,  m  such  manner  and  fonn  as 

and  the  heirs  of  ^ 

J.  SL,  the  latter  being  portionists  of  the  tithes  6t  the  parish.     Held  that  tlie  possession  of  the  land  bv  w 

rector  was  not  adverse,  so  as  to  let  in  the  operation  of  the  statute  of  limitations. 

If  the  Defendant  give  in  evidence  an  answer  in  Chancery  of  the  Plaintiff  it  will  not  entitle  ibe  Pte±J 
to  avail  himself  of  any  matters  contained  in  such  answer  which  are  only  stated  as  hearsay      Srmb  [<t)» 

(rt)   Vide  Kahi  v.  Jansen^  *  Taunt.  665. 
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the  same  shall  frrow  due  rnd  payable  by  virtue  of  these  pre-        1801» 

sents;  and  further  the  said  Richard  ReddaU  doth  irrant  unto       

the  said  Sir  J.  J.  8fc.  their  heirs,  4r.  that  they  shall  have  and       ^wuLkrt 
enjoy  all  the  tithe-oats  hereafter  to  be  arising  or  growing      and  Other*, 
within  the  said  parish  of  Beddingtorij  to  be  yearly  taken  by      Fmiubi, 
the  said  Sir  J.J,  Sfc.  their  heirs,  Sfc.  during  the  said  term  (ex- 
cept the  tithes  of  the  glebe  lands  and  portionary  hereby  4^ 
mised,  while  it  is  in  the  said  parson's  own  occupation);  pro- 
vided always  that  if  the  said  yearly  rent  of  forty-three  shil- 
lings and  fourpence,  or  any  part  thereof,  shall  be  behind  and 
unpaid  by  the  space  of  one-and-twenty  days,  next  after  any  of 
the  feast-days  on  which  the  same  ought  to  be  paid  as  afore- 
said, being  lawfully  demanded,  or  if  the  said  corn  or  straw 
above-mentioned  be  not  well  and  truly  delivered  in  manner 
and  form  aforesaid,  within  14  days  next  after  request  thereof 
made  as  aforesaid,  or  if  the  said  Sir  J. «/.  Sfc.  their  heirs,  4*c« 
shall  be  molested  or  troubled  by  the  said  Richard  ReddaU 
or  his  assigns,  in  takmg  or  enjoying  the  said  tithe-oats  by  these 
presents  mentioned  to  be  granted  as  aforesaid,  that  then  and 
from  th^ceforth  it  shall  and  may  be  lawful  for  the  said  Sir 
J.  J.  Jfc.  their  heirs,  Sfc.  into  the  said  demised  premises,  with 
all  and  singular  their  appurtenances  to  re-enter,  and  the  same 
to  have  again  as  in  their  former  estate."     At  the  conclusioaof 
the  deed  there  was  a  covenant  by  the  lords  of  the  manor,  that 
<^  the  said  Richard  ReddaU  and  his  assigns  shall  quietly  aod 
peaoeably  enjoy  the  said  demised  premises,  paying  the  yearly 
rent,  and  under  tlie  covenants,  grants,  and  agreements  before 
in  these  presents  contained,  without  any  lawful  let  or  inter- 
ruption of  them,  the  said  Sir «/.  t/.  SfC.  their  heirs,  S^c.  during 
the  said  term."     To  rebut  this  evidence,  and  shew  an  adverse 
possession,  the  Defendant  read  an  answer  to  a  bill  in  equity  of 
a  late  date,  filed  by  himself  against  the  lessors  of  the  Plaintiff 
^  for  an  account  of  the  tithe  of  oats  which  he  then  claimed,  in 
which,  though  they  did  not  mention  the  deed  of  1703,  yet  they 
referred  to  a  similar  lease  of  a  much  older  date,  and  stated  that 
such  leases  had  from  time  to  time  been  granted  to  the  rectors 
by  the  lords  of  the  manor,  and  that  about  1753,  upon  some 
dispute  between  Sir  N.  H.  Carewy  the  then  lord  of  the  manor, 
and  the  Reverend  John  Pryce^  then  incumbent  of  the  living  of 
Beddington^  the  latter  taking  advantage  of  the  former  being  a 
man  of  an  indolent  temper  and  inattentive  to  business,  W/Me^ 
the  rents  reserved  on  the  lands  in  question,  but  permitted  him 
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1801.       to  continae  to  take  the  tithe  of  oats.     Upon  the  above  part  of 

'  the  answer  being  read  in  evidence  by  the  Defendant,  the  cona- 

^P^uAn*    ^  ^'^^  ^^®  Plaintiff  also  read  the  following  sentence  firom  tk 

Old  Othen     sMme  answer :  ^  That  the  lessors  of  the  Plaintiff  hadbeardv 

truth  that  the  said  John  Pryce  did  pay  or  deliver  to  the  itid 

Sir  N.  H.  Carem  divers  quantities  of  com  and  atrawy  and  tbc 

the  said  Sir  N.  H.  Carew  did  receive  the  tithe  of  oats  vitUo 

the  said  parish ;"  which  com  and  straw  he  insisted  were  ddi- 

vered  by  way  of  render,  and  the  tithe  of  oats  received  a  a- 

sideration  of  the  demise,  and  on  the  footing  of  the  several  sgm- 

ments  contained  in  the  several  leases.     No  rent  appeskcd  to 

have  been  paid  by  the  rectors  of  Beddingian  to  the  lords  if  Ae 

manor  since  the  year  175S ;  but  the  latter  condnued  tatik 

the  tithe  of  oats  until  a  decree  made  in  favour  of  the  redora 

consequence  of  the  above-mentioned  bill  in  equity.    Tbepn> 

sent  Defendant  was  instituted  to  the  living  of  JSe^UMgftMinfk 

year  1782,  and  it  was  not  till'afler  that  period  that  die iesserf 

1709,  which  had  been  lost,  was  discovered. 

A  mle  nisi  for  setting  aside  the  verdict  havmg  betncteiad 
in  Easter  Term  last,  the  case  was  argued  by  Bat^  8ei]t»  ff 
the  Plaintifis,  and  Shepherd  and  BcyU^^  Serjts.,  fbrdb  D» 
fendant,  and  the  Court  took  time  to  consider  of- their  opiBiil 
during  which  time  Lord  Ahanlaf  succeedii^  to  the  sitsM 
of  Chief  Justice,  it  was  again  argued  on  a  former  day  ii# 
Term  by  the  same  counsel. 

Arguments  Jar  the  Maintifi.  It  is  perfectly  dear  dist  de 
statute  of  limitations  cannot  operate  unless  an  advene  f» 
session  in  the  Defendant  be  satisfactorily  established.  Nova 
the  present  case  the  possession  of  the  several  incamtwBliif 
the  living  of  Beddington  must  be  deemed  the  possession  rfii 
lords  of  the  manor  of  Beddington  until  a  very  strong  csieal 
be  made  out  to  prove  that  the  tenancy  under  which  dbefani 
originally  came  into  possession  of  the  premises  had  ooni|M|i 
determined.  But  here,  though  the  rents  reserved  in  dieta 
of  1703  have  not  been  paid  for  above  20  years  to  the  krisd 
the  manor,  still,  as  the  latter  have  been  permitted  to  tskie 
tithe  of  oats  up  to  a  very  recent  period,  the  possession  of  te 
incumbent  b  a  mere  possession  by  consent  of  the  loids;  ftr  > 
long  as  any  part  of  the  rent  reserved  continues  to  bepaidyA( 
possession  is  not  adverse.  It  is  to  be  observed,  that  thegi^ 
of  the  tithe  of  oats  to  the  lords  of  the  manor  is  not  containe'B 
a  distinct  deed,  but  is  part  of  that  very  lease  under  wUcitli 
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lands  in  dispute  were  demised  to  the  incumbents  of  the  Hvbig, 
and  forms  one  of  the  express  terms  of  the  deed.  It  is  true 
dmt  it  is  not  part  of  the  reddendum ;  but  being  inserted  in  the 
same  deed,  it  must  be  taken  to  be  part  of  the  consideration 
of  the  demise.  That  it  was  part  of  the  consideration  is  mar- 
nifiest  from  die  clause  of  re*entry  which  is  limited  to  take  efiect 
not  only  in  case  of  the  rent  being  behind  or  unpaid,  but  in 
Gate  the  lords  of  the  manor  should  be  molested  or  troubled  vtk 
taking  the  tithe  of  oats.  And  this  is  strongly  confirmed  by 
the  covenants  on  the  part  of  the  lords  of  the  manor  with  which 
the  deed  concludes;  that  the  lessee  shall  quietly  enjoy  the 
premises,  ^^  paying  the  yearly  rent,  and  under  the  covenants, 
grants,  and  agreements  before  in  these  presents  contained.*' 
Posnbly  in  the  year  1753  the  Carem  family  finding  the  rent 
reserved  too  large,  agreed  with  the  tlien  rector  to  allow  him 
to  retain  the  lands  in  question  for  the  single  consideration  of 
tha  tithe  of  oats,  remitting  all  the  other  renders. 

Arguments  for  the  Defendant.     Had  the  incumbents  of  the 
living  of  Beddington  been  holding  up  to  the  present  period 
vader  an  existing  lease,  their  refusal  to  pay  rent  would  not 
have  created  an  adverse  possession.     But  here  the  lease  under 
which  the  tenancy  commenced,  expired  in  1743,  since  which 
time  they  have  claimed  to  hold  propria  jure.     The  refusal  to 
paj  the  rent  was  a  disclaimer  of  the  title  of  the  lords  of  the 
manor,  and  if  the  latter  really  had  title  they  might  then  have 
brought  their  ejectment,  to  support  which  no  nodce  to  quit 
arooid  have  been  necessary.     It  is  true  that  the  lords  of  the 
manor  have  been  permitted  to  take  the  tithe  of  oats :  but  that 
permission  only  continued  because  the  incumbents  did  not 
kmam  under  what  title  the  lords  of  the  manor  claimed  the 
tathe;  and  at  any  rate  was  a  permission  by  the  incumbents  in 
their  character  of  parsons  and  not  in  their  character  of  tenants. 
It  would  have  been  a  very  difiPerent  case  had  it  been  in  evi- 
dence that  the  incumbents  knew  that  they  had  the  common 
law  right  to  the  tithe  of  oats ;  and  that  the  lords  of  the  manor 
could  not  claim  it  except  as  a  render  for  the  lands  in  question. 
The  mere  taking:  of  the  titlie  is  not  sufficient  to  defeat  the  ad« 
Terse  possession,  unless  it  has  been  taken  eo  intuitd  as  rent 
Indeed  it  appears  that  the  incumbents  refused  to  permit  the 
lords  of  the  manor  to  take  that  which  was  expressly  reserved 
aa  the  rent;  it  is  therefore  to  be  presumed  that  they  were  su& 
fared  by  the  incumbents  to  take  the  tithe  of  oats  under  the 
Tou  II.  N  N  apprehension 
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apprehension  tliat  they  were  entitled  to  them  in  some  other 
right  than  that  which  grew  out  of  the  lease,  and  probably  the 
confusion  arose  from  tlie  circumstance  of  their  being  per- 
tionists  of  the  tithe  together  with  the  rector.  Besides  the 
grant  of  the  tithe  of  oats  is  perfectly  distinct  from  the  reserva- 
tion of  the  rent ;  and  although  it  is  provided  that  the  lords  of 
the  manor  shall  have  a  right  to  enter  upon  the  land  in  case  of 
their  being  disturbed  in  taking  the  tithe,  yet  it  does  not  follow 
that  the  tenure  of  the  land  depends  on  the  incumbents  suffer- 
ing the  lords  of  the  manor  to  take  the  tithe.  It  does  not  lie 
on  the  Defendant  to  make  out  a  strong  case  of  adverse  pos- 
session, but  on  the  Plaintiff  to  establish  his  own  title  clearly 
and  satisfactorily. 

Lord  Alvanley,  Ch.  J.  If  the  rules  of  law  will  permit 
me  to  do  otherwise,  I  shall  be  very  sorry  to  give  any  oooote- 
nance  to^the  defence  which  has  been  resorted  to  in  the  present 
case.  And  the  more  so,  because  the  two  parties  in  ascertain- 
ing their  respective  rights  meet  upon  very  unequal  terms;  the 
one  as  the  representative  of  the  church,  being  barred  by  oo 
l^se  of  time  in  the  claim  of  any  dormant  rightS5  whereas 
the  other  has  to  encounter  the  difficulties  opposed  to  him  by 
the  statute  of  limitations.  It  is  not  disputed  that  the  pre- 
mises in  question  were  demised  to  the  rectors  of  Beddingtan 
by  the  predecessors  of  the  present  lessors  of  the  Plaintiffi, 
reserving  to  themselves  certain  rents,  and  also  the  tithe  of 
oat$  witliin  the  parish.  Since  die  year  1753  the  rectors  have 
ceased  to  pay  the  rents  reserved  in  the  lease,  but  the  Carta 
family  have  continued  to  receive  the  tithe.  Possibly  therefore 
at  the  time  at  which  the  rents  were  withheld,  it  was  agreed 
between  the  then  rector  and  the  representative  of  the  Careu 
family,  that  if  the  latter  were  permitted  to  receive  the  titbe  as 
before,  the  former  should  be  permitted  to  retain  the  land  de- 
mised. Considering  therefore  that  this  is  a  question  to  be 
submitted  to  a  jury,  and  understanding  from  the  learned 
Judge  who  tried  the  cause,  that  whatever  was  contested  at  the 
trial  was  submitted  by  him  to  the  jury,  I  am  of  opinion  that 
the  present  verdict  ought  not  to  be  disturbed. 

Heath,  J.  The  doctrine  of  remitter  furnishes  a  strong 
analogy  in  favour  of  the  present  lessors  of  the  Plaintiffs;  for 
the  rule  is,  that  a  man  who  is  in  by  a  puisne  estate  shall  be 
remitted  without  any  acts  of  his  own,  but  by  mere  operation 

of 
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of  law  to  his  eigni  estate  {a).     Now  tliat  rule  seems  to  me        I801: 

very  applicable  to  the  present  case,  for  it  is  clear  that  the  Carew      

family  continued  to  receive  the  tithe  of  oats,  and  therefore  ^^J^' 
should,  as  it  appears  to  me,  be  held  to  have  received  them  in  and  Gthen 
that  right  which  they  acquired  under  the  demise  by  which  they 
granted  the  premises  in  question.  Besides,  it  is  to  be  recol- 
lected that  this  question  arises  upon  the  statute  of  limita- 
tions, which  always  receives  a  strict  construction  from  the 
Courts. 

RooKE,  J.  It  is  clear  that  the  Carew  family  and  the  rec- 
tors of  Beddington  agreed  to  create  the  relation  of  landlord 
and  tenant  between  themselves  by  the  lease  of  1 703,  and  up 
to  the  present  time  the  one  has  continued  to  receive  the  tithe 
and  the  other  to  hold  the  land.  The  present  rector  attempts 
to  avail  himself  of  a  rule  of  law  highly  favourable  to  the 
church,  by  which  he»  may  without  any  limitation  of  time  re- 
claim the  tithe  granted  as  a  consideration  for  the  enjoyment  of 
the  land  in  question  by  his  predecessor,  and  yet  prevent  the 
Carew  fiunily  from  reclaiming  their  land  by  setting  up  the  sta- 
tute of  limitations  in  bar  of  their  demand.  This  is  so  unjust 
that  I  shall  be  glad  to  find  out  any  ground  upon  which  we  may 
be  enabled  to  defeat  his  attempt.  Now  it  does  appear  to  me 
that  the  former  rectors  of  the  parish  may  be  presumed  to  have 
intended  to  do  justice,  and  therefore  to  have  permitted  the 
Ctxrex  family  to  receive  the  tithe  of  oats  by  way  of  compensation 
for  the  land  which  they  continued  to  hold.  If  so,  the  present 
rector  not  having  succeeded  to  the  living  till  1789,  the  posses- 
sion of  the  premises  in  question  was  not  adverse  up  to  that  pe- 
riod, and  since  that  period  20  years  have  not  elapsed.  Upon  the 
whole  therefore  I  think  there  ought  not  to  be  a  new  trial. 

Chambre,  J.  Upon  this  question  I  have  entertained  consider- 
able doubts;  nor  indeed  is  my  mind  altogether  free  from  doubts 
at  the  present  moment.  Those  doubts  do  not  respect  the  justice 
of  the  case,  for  that  is  most  clearly  with  the  lessors  of  the  Plaintiff. 

(a)  With  respect  to  this  analogy  however  Defendant  holding  orer  the  knds  in  que»- 

it  is  to  be  observed,  ihat  remitter  never  tion  after  the  expiration  of  tlie  lease.     It 

operates  to  devest  a  tortious  freehold,  in  or-  may  further  be  obsfr\'ed,  that  as  the  Carew 

der  to  revest  a  rightful  term  for  years,  the  family  never  had  been  out  of  possession  of 

Utter  title  bdng  of  no  esteem  in  the  kw.  the  tithe  from  the  time  when  the  lease  was 

2  RolL  Abr,  tU,  Remitter,  F^fo.  420.  /.  85.  granted  to  the  tune  when  the  Defendant 

Onn,  2%  tit.  Remitter,  c.  7.  But  the  right  was  instituted  to  the  rectory,  if  any  right 

to  the  tithe  claimed  by  the  Carew  family  to  the  tithe  under  the  implied  asntmpsit 

as  portionists  was  a  freehold,  whereas  the  remained  in  them  at  this  latter  period,  the 

right  derived  under  the  lease  was  but  a  right  right  and  the  possession  never  having  been 

to  take  from  year  to  year,  arising  out  of  the  separated,  the  estate  was  complete  without 

implied  auumptit  which  result^  from  the  the  operation  of  remitter. 

N  N  2  I  am 
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I  am  not  indeed  altogether  without  suspicion  that  llie  oootcact 
entered  into  between  the  rectors  oi  Beddington  aiid  the  Cam 
family  originated  in  simony;  the  latter  reserving  to  themsdvei 
much  more  than  they  were  entitled  to  under  the  name  of  a  com- 
pensation for  the  manor-house  and  lands.     But  however  that 
may  be,  it  will  not  affect  the  present  question.     If  this  Ott 
were  to  be  again  submitted  to  a  jury,  I  think  they  might  fid% 
conclude  that  in  1753  the  then  rector  of  Beddington  quarrelkd 
with  the  terms  of  his  lease,  and  though  he  refused  to  coDtinoe 
the  stipulated  renders  to  the  Carcm  family,  yet  fiemiitted  them 
to  receive  the  tithe  of  oats.     Possibly  at  the  trial  the  queatin 
was  not  put  to  the  jury  quite  so  fully  as  it  might  have  bea, 
but  reserved  rather  too  much  as  a  dry  point  of  law.     Indeed 
could  I  be  convinced  that  the  jury  had  considered  and  dedded 
the  precise  question,  my  doubts  would  be  removed.    Certsisljf 
in  the  litigation  of  their  respective  rights,  these  pai  ties  cootfod 
on  very  unequal  terms;  the  rector  availing  himself  of  a  iiiasB 
of  law  in  favour  of  the  church  to  which  the  Carew  femilf  m 
laymen  cannot  resort.     The  point  however  which  in  this  cut 
has  most  embarrassed  my  mind,  is  the  degree  of  positive  [m»( 
drawn  from  the  answer  in  Chancery  of  the  lessors  of  the  Plaintiff 
in  their  own  favour.     It  is  true  tliat  it  was  introduced  into  tbe 
cause  by  the  Defendant,  on  whose  behalf  some  parts  of  tlie  ansver 
were  read.  But  in  those  parts  on  which  tlie  lessors  of  the  Plaintiff 
relied,  they  speak  only  to  what  they  "  have  heard  as  truth."  I 
think  that  was  not  admissible  evidence,  for  it  appears  to  me  tbc 
where  one  party  reads  a  part  of  the  answer  of  the  other  poitr 
in  evidence,  he  makes  the  whole  admissible  only  so  £ir  as  to  waiu 
any  objection  to  the  cx)mpetency  of  the  testimony  of  the  nam 
making  the  answer,  and  that  he  does  not  thereby  admit  as  eri- 
dence  all  the  facts  which  may  happen  to  have  been  stated  bvnji 
of  hearsay  only  in  the  course  of  the  answer  to  a  bill  Bledibra 
discovery  (a).    This  point  does  not  indeed  appear  to  have  been 
contested  at  the  trial.     Had  it  been  contested  I  should  hate 


(a)  But  all  the  cases  a|;ree  that  where 
part  of  an  answer  is  read  against  a  party  he 
loay  insUt  on  liavinf;  the  whole  read.  Lynch 
^.  Ckrke,  S  SaUc,  Ib^fter  HoU,  Ch.  Jn  or 
at  least  on  reading  the  remainder  himself. 
The  Earl  of  Bath  v.  Bathersea,  b  Mod.  9. 
GUb,  Law  of  Ev.  51.  Ed.  S.  unless  the 
part  read  be  merely  to  shew  the  incompe- 
tency of  a  ^witness  as  interested  in  the 
event  of  the  cause,  SjKtrin  v.  DraXf  Mich, 
27  Car.  2.  BuU.  X.  P.  238,  2d  ed.  An 
answer  indeed  being  treated  as  the  admi»> 


sion  of  the  i«rty  against  wfaom  H  is  nil 
it  does  seem  reasonable  Uiat  the  wkik^ 
mission  sh<^uld  be  read  to  Uie  Jury  fbrtk 
purpose  of  shewing  under  what'  ms^ 
sions  that  admission  was  made,  tb^ 
some  parts  of  it  be  only  sUted  iqwn  A*"- 
say  and  bdufl  But  whether  the  lasy 
against  whom  the  answer  7s  read  be  ec> 
tied  to  have  such  parU  of  it  as  a.-e  m( 
expressly  sworn  to  left  to  the  Jurv  ti  evi- 
dence (however  slight)  of  any  fact'dcesBOt 
appear  to  have  beeo  hiUierto  dedded. 
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thought  the  Court  bound  to  send  the  case  down  to  a  new  trial.        1801. 

Upon  the  whole,  however,  I  am  disposed  to  concur  with  my  

Lord  and  my  brodiers,  that  there  ought  not  to  be  a  new  trial  ^'lTa^* 

in  tills  case.  and  Others 


Rule  discharged. 


r. 
Fkeaari. 


M*CoNNELL  V.  Hector.  Ab».2sd. 

ILjTARSHALL,  Seijt,  shewed  cause  against  a  rule  for  plead-  In  an  action  of 
iiig  several  matters  to  a  declaration  in  trespass  for  taking  ^th^Lord 
goods;  the  pleas  were,  1st,  not  guilty;  and,  2dly  and  3dly,   ChanceUorto 
two  special  justifications  under  two  of  the  acts  of  Parliament  bankrup^tho*^ 
respecting  bankrupts :  he  stated  that  this  was  an  action  direct-  9**"*^  of  g  A 
ed  by  the  Lord  Chancellor  to  try  a  question  of  bankruptcy,  the  Defendant 
and  that  therefore  the  plea  of  not  guilty,  putting  in  issue  the  ^'o»"  pleading 
taking  of  the  property,  would  only  hamper  the  Plaintiff  at  the  to^»  with 
trial,  and  prevent  the  parties  from  litigating  the  real  subject  of  «p«cial  jiutificap 
the  issue. 

Besty  Seijt,  in  support  of  the  rule  insisted,  that  as  the  pleas 
were  not  inconsistent,  the  Court  would  not  interpose. 

Lord  Alvanley,  Ch.  J.  seemed  to  think  that  the  Court 
OQght  to  restrain  the  Defendant  from  pleading  a  plea  which 
would  tend  to  embarrass  the  trial  of  the  only  question  which  the 
Lbfd  Chancellor  wished  to  have  tried. 

But  the  rest  of  The  Court  were  of  opinion  that  as  the  pleas 
were  not  inconsistent,  the  Defendant  ought  to  be  permitted  to 
plead  them,  and  the  Plaintiff  ought  to  ap})ly  to  the  Lord  Chan- 
cellor to  prevent  the  Defendant  from  taking  advantage  at  the 
trial  of  any  thing  which  went  to  shut  out  the  real  point  at 
i^e. 

Rule  absolute  (a). 

(a)  Vide  Shaw  v.  Everett,  ante,  voL  I.  p.  222.    jingerstein  r,   Vaughanf  AitL  tit 
fioltf.    Lechmere  v.  Mice,  ante,  p.  12.  and  Thyait  ▼.  Young,  ante,  p.  72. 
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iVa».2Sd.  Bennett  v.  Francis. 

Where  money  is     /ASSUMPSIT  for  goods  sold  and  delivered,  money  lent  mi 
paid  into  Court    jfl  ajyanced,  money  paid,  money  had  and  received,  andoB 

Itenerally  upon  a  irii-r^^.iijj  ii  j^ 

declaration  in  an  account  Stated.  The  Defendant  pleadea  generally  to  OK 
SSlSri^n'lif'the  declaration,  1st,  non  assumpsit  as  to  all  except  4^  S&,iipaD 
existence  of  a  which  plea  issue  was  joined;  2dly,  a  tender  of  the  said  iL  SSf 
mniilSor'''"^  and  paid  this  sum  into  Court  generally.  The  Plaintiff  «!■ 
vWch  it  capable  mitted  the  tender  and  took  the  money  out  of  Court. 
^i^S^arnlSJ;  The  cause  was  tried  before  Ckambre,  J.,  at  the  GmUkd 
by  the  aascnt  of  Sittings  .after  last  Easter  Term,  when  it  appeared  tbit  ti>c 
The^ire'where  action  was  brought  to  recover  the  value  of  four  out  of  six  hides 
a  Defendant  who  belonging  to  the  Plaintiff,  which  had  come  to  the  hands  oftk 
himSf^goods  Defendant.  Two  out  of  the  six  hides  had  been  retaraed  by 
bdonging  to  Uic  the  defendant;  one  had  been  sold  by  him  for  Ik  IS*.,  but  tfcc 
sold  part  and  Ic4t  i^^oney  had  not  been  paid  over  to  the  Plaintiff;  and  thetbrei 
the  residue  in  others  remained  in  the  Defemlant's  possession.  The  PUinrf 
neyinto^urt"  Conceiving  himself  entitled  to  the  value  of  all  the  hides,  sentn 
generally  upon  a  a  till  of  parcels  to  the  Defendant,  in  which  he  charged  fortbe 
taining  a  count  four  which  had  not  been  restored  to  him  as  follows:  *^Oat 
for  ^»  ^  .  hide  at  2/.  105. ;  two  ditto  3/.;  one  ditto  1/.  12s. ;  total  iLSs." 
was  held  that  he  The  Defendant  did  not  dispute  the  Plaintiff's  right  to  the  vilot 
^t^T*'^  ***-  of  one  hide  which  had  been  sold,  but  claimed  the  other  three 
action  to  have  as  his  own.  Tile  Jury  being  satisfied  that  all  the  six  hides  b^ 
been  converted  longed  to  the  Plaintiff,  gave  him  a  verdict  for  2L  19s.,  which, 
and  that  the        together  with  the  4/.  Ss.  paid  into  Court,  made  up  the  value  of 

Sbd'tfi^vw"  *^  ^^^^  ^^^^^  ^^^  which  the  Plaintiff  had  not  received  aoj 
the  value  of  all  thing.  The  learned  Judge  in  making  his  report  observed,  tbit 
the  goods  under  ^^^  4/^  3^^  tendered  and  paid  into  Couit   was  more  than  the 

the  count  for  ,  .  ' 

goods  sold  and  valuc  of  the  single  hide  which  hnd  been  sold  by  the  Def^idist, 
deUvered(a).  g^j^^  fQ|.  ^hich  the  money  had  not  been  paid  over,  and  that  in- 
deed it  did  not  precisely  appear  to  what  it  was  intended  to  be 
applied.  Leave  was  given  to  the  Defendant  to  move  to  cDtff 
a  nonsuit,  if  the  Court  should  be  of  opinion  that  the  Plaintif 
could  not  recover  in  this  action.  Accordingly  a  rale  nisi  for 
this  purpose  having  been  obtained  on  a  former  day, 

Best,  Serjt,  now  shewed  cause.  In  a  case  of  this  kind,  thocoti 
a  tort  may  have  been  committed  by  the  Defendant,  yet  d« 

(n)  Vide  ^fclIis/l  v.  Muull,  2  M,  4-  S.  106.    Broadhurat  v.  Bakbein,  ♦  Pnet,Sf< 

pUiuttf 
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Plaintiff  is  at  liberty  to  waive  the  tort  and  bring  his  action  as  1801. 
upon  a  contract.  The  value  of  the  goods  being  proved,  and  ■ 
the  receipt  of  them  by  the  Defendant,  it  cannot  be  permitted  ^^^^^^ 
to  the  latter  to  say  that  he  obtained  them  wrongfully  in  order  Franco. 
to  avoid  the  contract  by  virtue  of  which  the  Plaintiff  alleges  him 
to  have  received  them.  In  support  of  this  proposition  may  be 
cited  Feltham  v.  Terry^  cit.  Camp.  415,  416.  419.  and  1  Term 
Rep.  387.  where  goods  having  been  taken  and  sold  under  an 
execution  upon  a  conviction  which  was  afterwards  quashed,  tiie 
Plaintiff  was  allowed  to  maintain  an  action  for  money  had  and 
received,  though  a  trespass  had  been  committed.  So  Lord 
Mansfield  in  Hamhly  v,  Trott^  Cavop.  375.  when  speaking  of  tlie 
actions  which  are  maintainable  against  an  executor,  seems  to 
hold  the  same  doctrine ;  he  says,  ^^  in  most  if  not  in  all  the 
cases  where  trover  lies  against  the  testator  another  action  may 
be  brought  against  the  executor  which  would  answer  the  same 
purpose."  Indeed  he  observes,  that  an  action  on  the  custom 
of  the  realm  against  a  common  carrier  is  for  a  tort  and  sup- 
posed crime,  yet  assumpsity  which  is  nnotlier  action  for  the  same 
cause,  will  lie ;  and  that  if  a  man  take  a  horse  from  another 
and  bring  him  back  again,  though  trespass  will  lie  against 
him,  yet  an  action  for  the  use  and  hire  of  the  horse  will  lie 
against  his  executor.  Though  Mr.  Justice  Btdler^  in  Birch  v. 
Wright  J  1  I'erm  Rep.  386.  seemeil  to  doubt  the  authority  of  a 
case  there  cited  as  decided  at  the  Latmceston  Assizes,  when  Mr. 
Justice  Gould  was  at  the  bar,  in  which  it  was  held  that  use  and 
occupation  might  be  maintained  for  the  value  of  premises  held 
after  the  time  of  the  demise  laid  in  an  ejectment  tried  at  the 
same  assizes,  yet  he  expressly  recognized  the  authority  of  Fel- 
tham V.  Terry  as  deciding  that  the  tort  might  be  waived  and  an 
action  maintained  for  tiie  money  due.  It  is  true  that  in  Lin- 
don  V.  Hooper^  Cowp.  414.  where  the  Plaintiff  had  paid  money 
for  the  release  of  his  cattle  which  had  been  wrongfully  distrain- 
ed, the  Court  held  that  he  couhd  not  maintain  an  action  for 
money  had  and  received,  but  that  trespass  or  replevin  was  the 
proper  remedy.  But  the  ground  of  that  decision  was,  that  the 
Defendant  would  be  laid  under  great  difficulty  by  the  form  of 
action  adopted  by  the  Plaintiff,  since  he  could  not  be  prepared 
to  make  his  defence  unless  the  Plaintiff's  right  was  stated  upon 
record,  which  it  would  be  in  trespass  or  replevin.  But  the  same 
objection  does  not  apply  to  the  present  case,  where  the  Defen- 
dant learns  nothing  more  of  the  Plaintiff's  right  from  the  plead- 
ings in  trover  than  be  does  from  the  pleadings  in  assumpsit. 

And 
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1801.       And  indeed  th^  Defendant  in  the  latter  fbmi/Cif  aetkin  iseoii* 

•- tied  to  an  advantaire,  t»a«  that  of  a  sei^off^  of.  which  he  corid 

„*.  not  avail  himself  in  tlie  former*     At  aay  rate^  hovever^tki 

Faucis.       payment  of  money  into  Court  amounts  ta  an  admianoa  as  tb 
part  of  the  Defendant  that^  the  tranaactioii  between  the  ptfae% 
though  originally  a  tort»  had  been  converted  .iotoa  contuct: 
it  13  therefore  no  lon^^er  competent  to  the  Defendautto  ohpat 
to  the  form  of  the  action.    It  waa  contended,  at  the  tiialtha 
the  money  paid  into  Court  could  only  aipply  to  the  biom^ 
actually  received  by  the  Defendants  but  in  answer  to  tiibl 
may  be  observed,   that  the  Defendant  has  paid  into  Cool 
41  3&,  whereas  if  he  had  intended  to  confine  bis  payitentls 
the  transaction  respecting  tlie  money  received,  he  would  otif 
have  paid  in  the  exact  sum  received,  viz»  IL  19Sm,  and  maid 
have  specifically  applied  the  paymeat  to  the  count  for  jmootf 
had  and  received*     In  Bmraugh  v.  Skintkor^   B  Burr»  WH 
which  was  an  action  brought  by  a  purchaser  to  reoov«tr  bafc 
the  deposit  from  an  auctioneer  in  conseqaenee  of  an  ol:ge«lioB 
to  the  tide,  the  question  was,  whether  the  auctioneer  was  litbk^ 
and  the  Court  held  that  having  paid  B»aoej  into  Court  iitUi 
acknowledged  himself  liable  to  the  action*     So  in  WMim  % 
Tavoet'Sf  2  Tenn  Rep.  275*  it  was  beld,..that  giving  evidaoceaf i 
rule  o[IL  B.  for  payment  of  money  into  Cottvt  was  a  sdffidac 
compliance  with  an  undertaking,   to  give  evidence  of.  sens 
matters  in  issue  arising  iji  Middlesex  s  because  it  admitted  ik 
cause  of  action,  and  superseded  the  necessity  of  ail  that  pnof 
which  the  Defendant  must  odierwise  have  given*  Lordfo^a 
likewise  in  Bailiiew.  CazaUt^  4  Term  Rep,  579.  says,  ^  what 
a  Defendant  pays  money  into  Court  on  some  of  the  coiaa 
only,  it  is  saying  in  other  terms,  that  he  admits  the  Plaiitif 
Ims  a  cause  of  action  against  him  to  a  certain  extent,  but  thtf 
he  means  to  delend  himself  against  the  charges  contained  iflda 
other  counts  ;'^  from  which  it  may  be  inferred  that  if  theaKVXjf 
had  been  paid  in  generally,  bis  Lordship  would  have  coos* 
dered  it  as  an  admission  of  a  cause  of  action  on  all  the  coutti 
Indeed  in  Gutteridge  v.  Smithy  2  H.  Bl.  374,  it  was  expresif 
decided  that  payment  of  money  into  Court  generally  in  a& 
action  on  a  bill  of  e3u:hange  dispensed  with  the  neceaa^it 
proving  the  handwriting  of  the  drawer.     It  is  true  that  un- 
ment  ol*  money  into  Cqurt  does  not  admi^  an  ill^al  deaa^ 
beyond  tlie  >ura  agtwally  paid  in.  Car  .v*  Parry^   \  TermBa> 
464;. ;  an4  tbiiX  ii'pait  of  the  PJaintiff>  demand  be  le^yal  and  pai 
illegal,  the  jCa^rt  wiU  .not  ^llow  th^  inonejr  PfMdin  to  ha  wpfl^d 

to 


BxvmRT 
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to  the  illegal  part,  Ribbons  v.  Crickeit,  antCj  vol,  I.  p.  264.        I80l. 
But  these  two  latter  cases  will  not  affect  this  case,  where  the 
objection  is  not  to  the  legality  of  the  demand,  but  merely  to  ^^ 

tbe  form  of  the  action.  F«Airciik 

Vaugkan^  SerjU  contra^  was  desired  by  the  Court  to  confine 
hiMself  to  the  last  point — Payment  of  money  into  Court  ad- 
mifis  a  cause  of  action  to  the  extent  of  the  money  paid  in,  and 
no  further.  This  position  is  expressly  establisihed  by  the  case 
of  Cox  V.  Pony :  and  in  Outteridge  v.  Smithy  Eyre^  Ch.  J.,  say^ 
that  on  the  authorities  there  is  nothing  to  shew  that  the  cause 
is  not  in  all  material  respects  in  the  same  situation  after  pay- 
ment of  money  into  Court  as  before.  With  respect  to  the 
case  of^Burrough  v.  Skitma-y  the  only  question  which  there 
arose  was  this.  Whether  the  Defendant  or  some  other  person 
were  Kable  on  the  Plaintiff's  demand  ?  And  the  Court  thought 
that  the  Defendant,  by  paying  something  into  Court,  had  ac- 
knowledged himself  to  be  the  person  liable :  but  no  objection 
to  the  nature  of  the  demand  was  raised ;  and  the  case  of  fFat^ 
kiM  ▼•  Towers  only  goes  the  length  of  shewing  that  payment 
of  money^into  Court  is«n  admission  that  something  is  due  oii 
the  coDtratt  stated  in  tiie  declaration,  but  does  not  decide  that 
it  Atnounls  to  any  admission  of  the  contract  beyond  the  sum 
paid.  'If  the  doctrine  contended  for  on  the  other  side  were  to 
be  admitted,  this  absurd  consequence  would  follow,  that  in  aii 
actib0  upon  contract  where  money  has  been  paid  into  Court  ge- 
neral!}', the  Plaintiff  would  be  at  liberty  to  give  in  evidence 
every  species  of  injury  upon  which  he  mi^t  be  entitled  to  re- 
ceive a  compensation  from  the  Defendant,  though  it  should 
consist  of  a  trespass  or  even  an  assault,  and  the  Defendant 
woold  be  precluded  from  objecting  by  his  supposed  admissiori 
that  the  cause  of  action  was  not  a  tort  but  a  contract  With 
respect  to  the  amount  of  the  sum  paid  into  Court  in  the  pre- 
sent case,  there  can  be  no  reason  for  supposing  that  it  was  not 
intended  to  be  applied  to  the  money  actually  received  by  the 
Defendant,  since  it  is  always  usual  for  Defendants  on  simi-^ 
lar  occasions  to  pay  in  rather  more  than  is  really  .due. 

Cur.  adv,  vuU. 
On  this  day  the  opinion  of  the  Court  was  delivered  by 
Lord  Alvanley,  Ch.  J.,  who,  after  stating  the  case,  pro- 
ceeded as  follows :  At  the  trial  it  was  contended  fo^  the  Plain- 
tiff, that  he  was  at  liberty  to  give  in  evidence,  in  order  to  iii- 
crease  the  damages  beyond  42;  3f.  not  only  the  valn^  of  the 
skin  which  had  been  sold^  and  for  which  the  money  had  been 

received 


£$«  CASES  IN  MICHAELMAS  TERM 

1801.        received  by  the  Defendant,  but  also,  as  on  a  contract  tar  gopds 

sold  and  delivered,  the  value  of  the  skins  which  still  remained 

I  BuncBT      j^  ^g  Defendant's  possession.  On  the  other  hand,  the  Defend-' 
Fftiufcis.      ant  insisted  that  be  was  not  at  liberty  to  give  in  evidence  tk 
value  of  these  last  skins  on  a  count  for  goods  sold  and  deli- 
vered, since  nothing  had  passed  between  the  parties  redndifg 
the  transaction  into  a  contract  of  that  sort ;  and  that  as  to 
those  skins  the  PhunUff  could  only  proceed  in  trover.   TIk 
learned  Judge  however  admitted  the  evidence^  reserv^  the 
point  for  the  consideration  of  this  Court :  and  the  only  cjoes* 
tion  now  is.  Whether,  as  the  case  stood  at  the  time  of  tbqtrii^ 
the  Judge  did  right  in  admitting  the  evidence  upon  this  ooaat 
for  goods  sold  and  delivered  ?    When  tlie  case  came  oobefcR 
this  Court,  a  wide  field  of  argument  was  entered  intoontUi 
question,  namely,  whether  in  all  cases  where  a  party  has  ood- 
verted  goods  of  anotlier  to  his  own  use,  it  is  ccMnpeteot  totk 
Plaintiff  to  change  the  transaction  into  a  contract  for  goods 
sold  and  delivered  ?  We  thought  it  right  to  stop  the  couiuelfor 
the  Defendant,  being  of  opinion  that  the  case  would  not  ton 
on  that  point :  and  I  do  not  now  intend  to  give  any  fosaxt 
opinion  upon  it     But  thus  far  I  will  say,  that  it  does  appev 
to  me  monstrous  to  carry  the  causes  to  any  such  extent  as  dot 
which  has  been  contended  for,  and  that  they  do  not  wairuc 
the  conclusion  which  has  been  drawa  from  them.     The  cases 
cited  were  Hambly  v.  Tiott^  Lindoti  v.  Hooper^  and  FeUJumt 
Terry.     Lord  Mansfield,  in  the  case  of  Hambfy  v.  Trotf,  coo- 
fines  the  doctrine  to  the  case  of  money  had  and  received;  and 
I  do  not  find  that  the  Judges  in  any  of  the  cases  have  goneatf 
far  as  to  hold  that  a  tort  may,  at  the  option  of  the  Plaintf 
only,  be  converted  into  a  contract.     lu  the  case  of  money  bi 
and  received,  where  nothing  more  than  the  money  actualljir 
ceived  can  be  recovered,  no  injury  can  arise  to  the  Defeodact: 
and  indeed  he  derives  some  advantage,  since  he  becomes  enti- 
tled to  avail  himself  of  a  set-off.     But  where  any  ino(N^^ 
nience  may  arise  to  the  Defendant,  the  Court  will  not  aUov 
the  principle  to  be  extended,  even  in  the  case  of  money  he 
and  received ;  and  therefore  in  the  case  of  Zandon  v.  Hapff? 
where  the  Plaintiff  had  paid  money  for  the  release  of  his  est- 
tie,  which  had  been  distrained  by  the  Defendant  for  dana^ 
feasance,  the  Court  refused  to  allow  the  former  to  maintain  s 
action  for  money  had  and  received.     AH  that  is  to  be  collected 
from  the  cases  is  this,  that  if  the  goods  be  converted  ioto 
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money,  the  Court  will  allow  the  Plaintiff  to  waive  the  tort  bAA        1801. 

bring  an  action,  in  which  he  can  recover  nothing  more  thalft      - 

the  sum  actually  received.     But  if  it  were  competent  to  the       Bkhhctt 
Plaintiff  in  a  case  like  this  to  waive  the  tort,  and  convert  the       Feaitcis. 
transaction  into  a  contract,  it  might  involve  the  Defendant  in 
great  difficulties.  Goods  are  demanded  of  a  person  who  cfaims 
theib  as  his  own,  and  insists  on  keeping  them.     Now  if  the 
party  demanding  the  goods  be  at  liberty  to  convert  this  into  a 
contract  for  goods  sold  and  delivered,  the  consequence  would 
b^  that  on  proving  his  property  in  the  goods  the  other  party 
would  be  obliged  to  pay  the  value  of  them,  though  possibly  to 
bis  utter  ruin  :  whereas  if  the  former  had  declared  in  trover, 
nominal  damages  only  would  probably  be  given,  and  the  goods 
would  be  restored  (a).     For  these  reasons,  it  is  my  private 
(pinion,  and  I  believe  that  the  rest  of  the  Court  agree  with  me 
on  this  head,  that  the  general  proposition  contended  for  on  the 
part  of  the  Plaintiff  cannot  be  supported.     But  although  it  be 
true  that  the  Plaintiff  cannot  at  his  option  alone  convert  this 
transaction  into  a  contract  for  goods  sold  and  delivered,  yet  it 
was  hardly  contended  but  that  by  consent  of  both  parties  it 
might  be  converted  into  such  a  contract.     If  goods  be  de^ 
thanded  by  the  Plaintiff,  upon  which  the  Defendant  refuses  to 
give  them  up,  but  says  that  if  the  Plaintiff  will  prove  his  pro- 
perty in  tliem,  he  the  Defendant  will  pay  for  tfiem,  that  will 
turn  the  tort  into  a  Contract.     And  the  question  therefore  is, 
Whether  payment  of  money  into  Court  on  a  declaration  in 
contract,  does  not  amount  to  a  consent  upon  the  part  of  the 
Defendant  that  the  transaction  shall  be  treated  as  a  contract?, 
and  we  are  of  opinion  that  It  does.     With  respect  to  the  effect 
df  paying  money  into  Court,  several  modern  cases  have  been 
cited.  .  In  Cox  v.  Parry  the  Plaintiff  would  have  been  entitled 
to  recover  nothing  if  the  Defendant  had  not  paid  money  into 
Court,  the  policy  being  illegal :  but  Mr.  J.  Ashhurst  observed, 
that  the  Defendant  having  paid  money  into  Court,  he  had 
thereby  admitted  that  the  Plaintifis  were  entitled  to  maintain 
their  action  on  the  policy  to  the  amount  of  the  sum  paid  in. 
And  in  BaiUie  v.  Cazaletf  Lord  Kem/on  says,  *'  where  a  De- 
fendant pays  money  into  Court  on  some  of  the  counts  only,  it 
is  saying  in  other  terms  that  he  admits  that  the  Plaintiff  has  a 
cause  of  action  against  him  to  a  certain  extent :  but  that  he 
Kueimsto  defend  himself  against  the  charges,  contained  in  the 

(a)  See  1  £sp>  N.  P.  6»7. 

Other 
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1801.        other  counts.''    Now  from  thc^e  words  I  oollect  the  opiiiiei 
of  Lord  Kenjf^nf  that  the  payment  of  money  inti>  Coait  b  a 
admission  of  a  cause  of  action  on  every  count,  in  ewerj  tmt 
bk  which  a  cause  of  action  in  its  natofe  applicable  to  any  of  (k 
eounts  can  exist :  we  ate  not  therefore  obliged  to  admit  AtJ^ 
surd  consequence  tbi^  evidence  may  be  received  of  tre^Miflr 
battery,  for  such  transactious  are  not  capable  in  their  nttnecf 
being  converted  into  a  contract.     In  the  case  of  WIMmi, 
Taweftf.  Mr.  Justice  Ashkuniwikd  Mr*  Justice  GroifveRrf 
opinion  that  evidence  of  payment  of  money  into  Court  as  i 
compliance  with  the  rule  to  give  material  evidence,  becaoRk 
amounted  to  an  admission  of  die^contract  in  the  deokntita 
It  b  true  that  in  Gutteridge  v*  SmiiA,  Lord  Chief  Justicsffr 
<loes  throw  out  some  doubts  respecting^  the  e£kct  of  pqif 
money  into  Court,  but  my  Brothers  Heath  and  JSoair,  vereif 
opinion  that  it  amounted  to  such  an  admission  of  tbe  validitjrif 
the  bill  there  declared  upon  as  to  preclude  the  neooatfif 
proving  the  handwriting  of  the  drawer*     It  is  also  obseirak^ 
that  in  the  case  of  Ribbans  v.  Crickett^  which  was  postoriorn 
that  of  Gutteridge  v.  Smithy  Lord  Chief  Justice  Eyre  io  giTUf 
the  opinion  f>f  the  Court  that  money  paid  into  Coort  couU  es 
ba^^^lied  to  an  illegal  demand,  does  ailmit  Uiat  it  amomtisii 
da  acknowledgment  of  any  l^al  demand  which  according  to  tk 
nature  of  the  declaration  the  Plaintiff  could  have  on  the  Ddni- 
ant.    Then,  without  carrying  the  effect  of  payment  of  moixj 
into  Court  to  the  extravagant  length  which  has  been  objected 
to,  we  are  of  opinion  that  such  a  payment  on  the  whole  dedanr 
tion,  is  an  admission  of  a  contract  on  every  count,  in  erefj 
transaction  upon  which  such  a  contract  can  arise.    Let  ■ 
however  consider  whether  the  Defendant  had  sufficient  notioe 
of  the  transaction  for  which  the  action  was  brought :  for  otfr 
tainly  we  would  not  suffer  him  to  be  entrapped.     Here  the(b 
claration  was  for  goods  sold  and  delivered,  and  for  money  U 
and  received;  and  it  may  be  said  that  it  does  not  specify^ 
transaction  in  question.     But  it  may  be  observed,  that  by  fk 
modem  practice  of  the  Court,  if  the  Defendant  be  at  akalD 
ascertain  the  cause  of  the  Plaintiff's  demand,  he  may  apfi^ 
for  a  bill  of  particulars.     The  Defendant   here  must  bi^ 
known  tliat  he  had  made  no  contract  with  the  Plaintiff  excqit 
what  might  arise  out  of  the  transaction  relating  to  the  skiia 
If  he  had  applied  for  a  bill  of  particulars  he  would  \x» 
been  informed  that  the  Plaintiff*  meant  to  char<^  for  thenlK 
of  the  skins  not  sold,  and  the  money  received  on  aooodDtof 
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t)iat  which  was  sold.     But  he  chose  to  pay  money  into  Cooit        180l« 

generally*     If  therefore  at  the  trial  any  evidence  were  given       — ZHZ 

from  which  a  contract  under  any  circumstance  might  arise,  it  ^ 

was  competent  to  the  Plaintiff  to  insisit  that  the  Defendant  had       FBAxoa 

admitted  such  a  contract.  I  mean  therefore  to  be  understood  to 

say,  tliat  although  an  action  of  trover  cai^iot  at  the  option  of 

the  Plaintiff  only  be  convcited  into  an  action  for  goods  sold 

and  delivered,  yet  that  an  action  for  goods  in  the  custody  of 

the  Defendant,  may  by  contract  be  converted  into  an  action  for 

goods  sold  and  delivered :  and  that  under  the  circumstances  of 

this  case  it  was  competent  to  tlie  Plaintiff  to  give  in  evidenca 

the  payment  of  money  into  Court  by  die  Defendant,  as  evidence 

that  tlie  transaction  between  the  parties  had  been  converted 

into  a  contract;  which  reduced  the  dispute  to  a  mere  question^ 

whether  sufficient  had  been  paid  to  cover  the  value  of  the  skins 

nnsoldand  the  money  received  uix>n  tliat  which  had  been  sold* 

We  are  tberefisre  of  opinion  tliat  in  this  case  there  ought  not 

to  be  a  nonsuit. 

Per  Curiam.  Rule  discharged  (a). 

(a)  So  if  a  PbibitiQ'  declare  against  a  for  by  paying  monay  into  Court  be  baa 

carrier  upon  a  contract  to  carry  certain  admitted  the  contract  as  stated,  and  shall 

goods  ttfaly,  and  the  carrier  pay  5/.  into  not  be  at  liberty  to  set  up  any  exception  to 

Court,  be  wiU  not  be  at  liberty  to  give  in  it»  but  must  pay  so  much  as  the  damag* 

eridenoe  a  noUce  by  which  he  declares  that  sustained  by  the  Plaintiff  actually  amouata 

he  «iR  \Mt  be  fild>le  for  any  loss  beyond  5/.  to.     7aU  v.  WUHamt^  £  Etui^  128. 


Cator  t;.  HosTE.  jvw.  sith. 

rpHIS  was  an  application  calling  on  the  Plaintiff  to  shew  cause  ^^  ^,  ^"«  ^ 
"*•  why  the  bond  and  warrant  of  attorney  and  all  other  securi-  ^S^SeS, 
ties  of  an  annuity  granted  by  the  Defendant  to  the  Plaintiff,  ^^  ^J-  ^ 
should  not  be  delivered  up  to  be  cancelled,  and  why  a  sum  of  Segrantec  en- 
money  levied  under  an  execution  in  this  cause  should  not  be  ^?^^^  *f 
restored  to  the  Plaintiff,  and  all  further  proceedings  be  stayed.  rS^ti^n,*be- 
The  objection  to  the  annuity  arose  from  the  mode  in  which  aa  ^^^  ^"J 
agreement  for  a  power  of  redemption  had  been  memorialized.  I  undertake  and 
From  the  affidavits  in  support  of  the  application  it  appei^i^  Sndudb^'  "*** 

f*  Witness  my 
hand^  R.  W,  agent  for  J,  C**    The  memorial  stated  that  J,  C,  entered  fnto  an  agreement  by  JR.  fT.  hla 
agent,  and  that  it  was  witnessed  by  £.  IK    Hdd  that  the  mcmoiaodum  wu  sufficient. 

.     .-       that 
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itol.       that  the  annuity  had  been  pairhased  and  the  consideratkmiM- 

ney  paid  by  one  R.  Woodgate  as  agent  lor  the  PlninttflTit  the 

Catok  ^^g  ^f  ^1^^  execution  of  the  securities  by  the  Defefidant,  Wsoi- 
Hdsn.  gate  alone  being  present  and  attesting  the  deeds,  and  tint  a 
agreement  was  entered  into  at  that  period  in  the  follovBg 
terms :  ^  Memorandum,  I  undertake  and  agree  timt  in  cuetk 
said  D.  Hostej  of,  &c.  shall  be  desirous  of  repurdiasingliie» 
nuity  granted  by  him  for  his  life  to  J.  Cater  of,**  ftc  (it  tJKs 
proceeded  to  set  out  the  terms  on  which  the  redemption  mtt 
be  effected,  and  concluded)  ^'witness  nsy  hand  this  SOlb  d^ef 
September  1795,  R.  Woodgate^  agenf  for  J.  Cator^  Esquire.' 
The  manner  in  which  this  clause  was  noti<:ed  in  the  memrid 
was  as  follows :  <<  And  also  of  a  memorandam,  bearing  ditelk 
90th  day  of  September  1795,  whereby  the  said  JI  CoEtor,  fajl 
Woodgate,  his  agent,  undertook  and  agreed,-  that  in  cue  ik 
said  Z>.  Hoste  should  be  desirous  of  repurchasing  the  anmiicr,' 
&c.  (setting  out  the  terms  as  in  the  memorandom,  and  eta- 
duding)  **or  the  said  memorandum  was  to  snch  pofportorit 
iect ;  and  which  said  memorandum  is  witnessed  by  the  nail 
Woodgate*^  Hence  it  was  objected  that  the  a^eeroent  werit 
truly  set  forth  in  the  memorial,  it  being  there  described  10k 
an  agreement  and  undertaking  by  the  Plaintiii^  whefeatitiai 
an  agreement  and  undertaking  by  JB.  Wo€^aiej  and  thoo^ 
said  to  be  witnessed  by  him,  was  in  fact  signed  by  him  ootai 
witness  but  as  the  contracting  party. 

Best^  Serjt.,  now  shewed  cause  and  argued  that  the  sgin- 
ment  was  in  substance  truly  memorialized,  inasmuch  as  fW> 
gatey  though  the  contracting  party,  contracted  on  the  hdtdii 
his  principal,  not  on  his  own  behalf;  and  that  it  was  notneoB- 
sary  that  the  agreement  should  have  been  witnessed  ataR. 

Praedy  SeijL,  in  support  of  the  application  contended^thiti 
was  not  sufficient  to  state  the  substance  of  the  agreement intk 
memorial,  but  that  the  form  also  must  be  pursued ;  that  it  W 
been  considered  by  the  Court  that  the  object  of  the  annoirrtf 
was  to  prevent  men  from  entering  into  such  imptoyidest  a- 
gagements,  and  therefore  was  construed  strictly  in  support  oi 
applications  like  the  present.  Ex  parte  Ansell,  arUe^  voL  l.f»^ 
that  in  this  case  Woodgate  and  not  Cator  was  the  contracti!i! 
party,  the  grantor  possibly  having  preferred  tlie  undertakiif^ 
the  former;  that  the  true  statement  of  mere  formal  mattexsb! 
been  required  by  the  Courts,  as  for  instance,  the  precise  mflDoff 


Catok 
p. 
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in.  which,  the  consideration  money  had  been  paid  (a),  and  the        180>* 
precise  hand  by  which  it  had  been  paid  (6). 

Lord  Alvanley,  Ch.  J.    I  do  not  think  the  objection  to  tliis 
annuity  can  possibly  prevail,  notwithstanding  the  rigorous  ex- 
tent to  which  the  provisions  of  the  annuity  act  have  been  car- 
ried. Whatever  my  opinion  might  have  been  originally,  I  must 
now  acquiesce  in  the  determination  that  the  hand  by  which  the 
cctfisideration  money  is  paid  must  be  stated.  But  that  statement 
is  not  mere  matter  of  form,  for  the  reason  upon  which  that  de- 
eisipii  proceeded  was  that  the  Court,  by  having  before  them  all 
the  dramatis  persome,  might  be  able  to  ascertain  all  the  particu- 
lars of  the  transaction.    Indeed  according  to  the  letter  of  the 
aotysuch  a  statement  does  not  appear  necessary.  Undoubtedly 
Pk  clause  of  redemption  must  be  truly  stated,  because  it  is  part  of 
.ijbe  consideration  of  the  annuity.   But  it  does  appear  to  me  that 
'tl)e  piemcH'ial  in  the  present  case  has  very  truly  stated  the  agrecr 
jp^ient  for  redemption.  What  was  the  present  transaction?  Wood" 
gate,  as  agent  for  CatoTy  signs  the  contract  for  the  aimuity,  and 
.  t(ita  enters  into  the  agreement  for  the  repurchase  of  the  annuity 
qa  which  the  present  question  turns.     He  must  therefore  be 
taken  to  have  entered  into  the  agreement  as  agent  .only  for  Cator^ 
.find  the  agreement  must  be  considered  as  substantially  Cator's 
fipd  |U)t  Woodgate^s.     The  former  only  is  liable  on  this  under- 
,  taking  and  not  the  latter.  With  respect  to  the  observation  that 
it  is  said  to  be  signed  by  Woodgate  as  a  witness,  when  in  fact  it 
was  signed  by  him  as  an  agent,  the  answer  is  that  it  was  not 
necessary  that  it  should  be  witnessed. 

. .  .H&ATB  and  Rooke,  Js.,  expressed  themselves  of  the  same 
opinioQ. 

ChambrE)  J.  The  names  of  the  witnesses  are  required  to  be 
.  Malsd,  in  order  that  evidence  of  the  transaction  may  at  any  time 
^\^  obtained.  But  that  reason  does  not  apply  to  this  case»  where 
i  UvB'Only  person  present  is  stated  in  the  memorialt  bat  whether 
•  preaeat  as  witness  or  agent  is  the  single  point  in  dispute.  If  ifi- 
deed  this  mode  of  memorializing  the  agreement  had  a  tendency 
to  mislead,  thai  might  be  a  ground  for  the  application,  but  we 

(a)  RvmbaU  ▼.  Murray^  S  Term  Hep.  246.  and  Gkute  v.  Mount,  3f,  890.  But 
298.  See  also  Ex  parte  Falhn  et  Ux,  6  this  rule  applies  to  the  deed  only,  not  to 
Term  Hep,  288.  and  Kelfe  v.  Amhroste,  7  the  memorial,  ;«r  Eyre,  Ch.  J.  Ex  parte 
Term  Rep,  551.  jinteU,  ante,  yol  L  p.  68.  note  a. 

(b)  Dalmer  t.  Barnard,  7  Term  Rep, 

ought 


MO  C48ES  IN  MICHAELMAS  TERM 

)801.        ought  to  extend  Uie  rules  adopted  with  respect  to  memorials  no 
further  than  justice  requires. 

Rule  discl]ai]ge(L 


Catok 
Honm, 


Nov.  Si.      Wheeler  Demandant,  Hill  Tenant,  and  Heseltisi 

and  Others  Vouchees. 

« 
AmeadneMof     TTTILLIAMS,  Serjt,  moved  to  amend  a  common  ttcofcn 

biertiiigftneir  by  inserting  in  the  writ  of  entry  **the  pansh  cfCheM 

Sf™***"  ^*S&!  '^^^  recovery  was  suffered  in  Hilary  Term,  25  Geo.  S.oritBli 
dtTkoftheorigi.  in  the  parish  oS  St.  AndreWy  in  the  county  of  2>nvn,  by  tbe  le- 


n^ntent  of  the   ,jjm^  jjj  ^   ^j^  reversion  to  himself  in  fee.     The  deeS  to 

ptract  to  innude  , 

aU  their  property  lead  the  uses  conveved  ''all  those  two  fields  or  closes  of  hid 
ty.*^*rf  Jte""  ^"^  'SheraoeWs  Fields;  in  the  parish  of  St.  Andrew  in  Pernod 
■nent  of  all  per-  in  the  couuty  ot  Devon^  and  all  other  the  hereditaments  wkre* 

HTSe^toTrf*  "*  ^'  "^-  ^^  seised,  of  any  estate  of  inheritance  in  FIgmA 
the  ameDdment.   or  elsewhere  in  the  county  of  Tkroon!^     After  the  reoowy  U 

been  suffered  it  was  discovered  that  the  closed  called  ^SutrA 
Fields'*  were  situated  in  the  parish  of  Charles  in  PhfwumOifWi 
hot  in  St.  Andrew.  It  was  now  stated  by  affidavit  to  havekea 
the  intention  of  all  the  parties  to  the  recovery  that  all  the  oMb 
of  3£  T.  situate  ui  the  county  of  Devcm^  should  be  indflde^ 
therein,  and  that  all  the  issue  of  the  tenant  in  tail  were  oTi^e, 
and  consented  to  the  present  application.  He  cited  Watstm^. 
Cox,  2  Bl.  1065- 

Lord  Alvanley,  Ch.  J«,  hesitated  much  inacceding  to  tbeip- 

plication,  and  said  that  he  would  not  have  concurred  in  tk 

amendment  if  all  the  parties  whose  interests  m^ht  be  afidB^ 

had  not  assented  to  it.  ' 

Per  Cvriamiy  Amendment  allowed  (i) 

(a)  Vid.  Crost  V.  Teai^  anUy  vol.  I.  p.  187.  and  the  notes  to  that 
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Stovin  One,  S^v.  v.  Perring  and  Another,  Slieriffs  of    ^^^'  **'^- 
...  .  London. 

A  CTION  on  the  case, 
/^    The  first  count  of  the  declaration  stated  that  One  John  lAanaeiioii 
'Ptigk  being  indebted  to  the  PlaintiflF  for  work  and  labour,  the  S^« t^. 
il^laintiff  sued  and  prosecuted  out  of  tAe  Court  of  oitr  Lord  the  ©n  mesne  pro- 
King  of 'Common  Benckj  a.  writ  of  attachment  of  privilege,  di-  ^^ttotrertiiat 
..ifeeied  to  the  Defendants  as  Sberifis  of  London,  whereby  they  ^  Sbenfi*  HmI 
,Were  commanded  that  they  should  attach  the  said  John  Pvgh  \^  reuimof  tbe 
xud  haije  him  before  the  Kir^s  Justices  at  Westminster  on  Satur-  *"*•  without 
jQbgf  4iext  after  eight  days  of  St.  Hilary,  to  answer,  i$tr. ;  that  the  ^^l^ofUie 
jfWrit  was  duly  indorsed  for  bail' and  delivered  to  the  Defendants,  P»^. »'  *».»•  P«^ 
j.^lbo  did  arrest  the  said  John  Pugh,  but  that  the  Defendants    "Sr^vrit 
^flilljerwacds  suffered  the  said  John  to  escape:  and  that  the  De-  ^"V^i[™?  f*  ^' 
iKi|jdwts  so  being  Sherifiis  of  London  as  aforesaid  hod  not  the  tionforanesoaiie 
pocW  of  the  said  nfohn  before  our  said  Lord  the  King  upon  or  aver  that  the  Deu 

irpy  ^.  .         J.     A.         -1        •  1  I.        i--*j    fendant-hadnot 

at  the  day  mentioned  m  the  said  writ,  and  so  thereby  appointed  the  body  before 
jifor'^e  return  thereof  as  aforesaid,  according  to  the  exigency  ^^ J?|**  ^^ 
c^  the  said  writ,  and  the  rules  and  practice  of  the  said  Court  the  return  day, 
^/our  iaid  Lord  the  King  of  Common  Bench  on  thsLt  hehalF.       '^i^l^ZT' 

The  second  count,  after  stating  the  delivery  of  the  writ  to 
the  Defendants  as  in  the  first  count,  averred  that  the  said 
J/ilin  Ptdgh  after  such  delivery,  and  before  the  return  of  the 
wtid  writ,  to  wit,  on,  4*^.  and  on  divers  other  days  and  times 
between  tliat  day  and  the  return  day  of  the  writ,  was  within 
the  bailiwick  of  the  Defendants,  and  might  and  could  at  any 
or  either  of  those  days  and  times  have  been  arrested.  Yet  that 
the  Defendants  did  not,  nor  would  at  any  or  either  of  those 
days  or  times,  or  at  any  other  time  whatsoever  before  the  re-^ 
torn  of  the  last-mentioned  writ,  take  or  arrest  the  said  John  at 
the  suit  of  the  Plaintiff,  under  an4  by  virtue  of  the  said  last- 
menttoued  writ,  but  wholly  ^refused  and  neglected  so  to  do, 
neither  had  they  the  body  of  the  said  John  before  the  Jus- 
tices of  the  said  Lord  the  King  of  the  Cotnmofi  Betich  upon 
or  at  the  day  mentioned  in  the  said. last-mentioned  writ,  and 
thereby  appointed  for  the  return  thereof  according  to  the  exi- 
gency of  the  said  last-mentioned  writ,  and  the  rules  and  prac- 
tice of  the  said  Court  of  the  said  Lord  the  King  of  C(^Jnon 
'  .VOL.  11.  o  o  Bench 
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1801.  Bench  in  tliat  behalf,    but  so  to  do  wholly  neglected  and 

omitted,  and  therein  failed  and  made  default,  to  wit,  at,  4^ 

^'"'^^  by  means  whereof  the  Plaintiff  was  delayed  in  the  recovery  of 

Pebmko  bis  debt, 
and  Another.         rp^  ^jjjg  declaration  there  was  a  special  demurrer  assigniif 

for  causes  *^  that  it  is  not  stated  or  allied  in  or  by  the  sad 
first  count  of  the  said  declaration,  that  the  said  Defendantia 
such  Sheriffs  of  London  had  not  the  body  of  the  siid  Ab 
Pugh  before  our  said  Lord  the  King's  Justices  at  Wntmimkr 
at  the  return  of  the  said  writ  in  that  crount  mentioiMdy  ta 
only  that  they  the  said  Defendants,  so  being  Sheriffi  of  loi* 
den  as  aforesaid,  bad  not*the  body  of  the  said  Jokm  befincir 
said  Lord  the  King  upon  or  at  tfie  day  mentioaed  in  theaii 
writ  in  that  count  mentioned,  which,  inasmuch  as  tbe  aii 
writ  in  that  count  mentioned  was  issued  out  of  and  retanMbk 
in  the  Court  of  our  Lord  the  King  of  the  Cammom  BeuAn 
Westminster^  they  were  not  commanded  or  requested  lo  is 
And  also  that  it  is  not  stated  in  atid  by  the  said  first  coai^ 
nor  in  any  other  part  of  the  said  declaration,  that  the  mi 
John  Pugh  did  not  appear  or  put  in  bail  to  the  said  writ  in  fkA 
first  count  mentioned  in  the  said  Court  of  our  Lord  the  Kjf 
of  the  Common  Bench  at  Westminster  at  tbe  return  of  the  aii 
writ,  according  to  the  exigency  thereof.**     And  as  to  &e  hit 
count  ^^  that  it  is  not  in  or  by  that  count  of  the  said  dedsfa* 
tion,  nor  in  any  other  part  of  the  said  declaration,  staled  a 
alleged  that  the  said  John  Pugh  did  not  appear  or  pot  in  U 
to  the  said  writ,  in  the  said  last  count  mentioned,  in  tbe  aid 
Court  of  our  Lord  the  King  of  the  Common  Bench  at  Wet' 
minster  on  the  return  of  the  said  writ,  according  to  the  es- 
gency  thereo£    And  also  that  the  said  declaration  is  in  ymm 
other  respects  uncertain,  insufficient,  and  informal,**  4c. 

Vaughan,  Serjt,  having  admitted,  upon  a  question  Wi| 
put  to  him  by  the  Court,  that  the  first  count  was  not  M^ 
tainable, 

Lensj  Serjt.  was  now  called  upon  to  support  the  fJbjetAMt^ 
the  second  count.  He  contended  that  it  was  not  sufidentfv 
the  Plaintiff  to  allege  that  the  Sheriff  had  not  the  body  itth 
return  of  the  writ,  without  negativing  that  the  par^  appcsni 
or  put  in  bail,  for  that  he  mi^t  have  voluntarily  soneDdcid 
himself  and  put  in  bail  without  any  arrest;  and  he  cited  Htf 
kins  v.  Plomer^  2BU  1048.  to  shew  that  it  is  sufficient  if  ei^ 
Defendant  appear  at  the  return  of  the  writ,  and  that  in  actkss 
for  escape  on  mesne  process  the  writ  shall  surmise  xbaUdlf^ 


and  Another. 
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gum  irepermisit  et  ncn  comperuit  ad  diern^  though  on  process        1601* 
in  execution  ad  largum  ire  permisity  is  quite  sufficient  ' 

Vaughan^  Serjt,  for  the  Plaintiff  insisted  that  if  the  party  ^* 
appear  and  put  in  bail,  it  is  a  compliance  with  the  writ  and  will  Pmuko 
n^^ative  the  allegation  that  the  Sheriff  had  not  the  body;  fiir 
Aat  if  the  Sheriff  be  ruled  to  bring  in  the  body,  putting  in 
good  bail  satisfies  the  rule,  Wolfe  v.  CoUingwood,  1  fVils.  262. 
That  with  respect  to  the  distinction  between  actions  on  mesne 
process  and  on  process  of  execution,  though  it  be  not  sufficient 
ia.&e  former  case  to  say,  ad  largum  ire  permisit^  yet  it  is  not 
necessary  to  allq^e  both  that  the  Sheriff  iiad  not  the  body,  and 
that  the  party  did  not  appear  at  the  d#7,  which  are  synonymous 
allegations,  tboni^h  indeed  it  be  necessary  that  one  of  them 
abottld  be  added ;  that  the  command  of  the  writ  is  that  the 
JSberiff  have  the  body  to  answer,  4^  sikI  that  it  is  therefore 
aafficient  to  allege  a  breach  in  the  words  of  the  writ 

Lord  Alvanley,  Ch.  J.  1  can  entertain  no  doubt  that  the 
Flaintiff  has  alleged  a  sufficient  breach  of  duty  in  the  Sheriff 
txi^  entitle  himself  to  an  action  for  the  damage  which  lias  en- 
BMdL-  If  the  party  had  appeared  at  the  return  of  the  writ^ 
the  sheriff  would  have  had  the  body. 

Heath  and  Rooke,  Js.,  concurred. 

CfiAMBBE,  J.  It  seems  to  me  to  be  sufficiait  in  this  case  to 
follow  the  language  of  the  writ ;  though  I  confess  that  I  do 
Mt  Mk*  to  depart  from  the  established  forms  of  pleading  [a) 
for  which  there  often  are  reasons  which  do  not  at  first  occur. 
in  the  present  instance  however  it  does  i^pear  to  me  that  the 
bfeadi  is  sufficiendy  stated. 

Judgment  for  the  Plaintiff  on  the  second  comit 

(a)  In  HemtU  Pleader,  {v  129.  there  an  allegition  that  the  debtor  *'  was  npt 

is  a  praetdcnt  of  a  declaration  in  cate  f^r  committed  to  the  Marshal  of  the  Mar" 

Mk  MCtpe^  in  which  the  alkgalion  of  the  aftoilwa,  norpulinanjfkuL**  The  modem 

debtor's  non-appearance  on  the  return  day  practice  is  to  allege  that  the  debtor  did  not 

is  fte  the  one  adopted  in  the  prindpiU  appear  acconfing  to  the  esdgeney  of  the 

case,  so.  **  did  suffer  fredy  to  go  at  large  writ;   which   single  allegation  n^atifat 

whither  he  would,  and  the  said  B,  before  both  his  having  put  in  bail,  and  that  the 

tlie  s^  Justices  of  ^e  said  Kh)g  at  ITtnf-  Sheriff  had  his  body.    In  this  form  are 

mmtteruSor&tKA  at  the  said  morrow  of  All  most  of  the  MSS.  precedents.    ,See  ah^o 

Souls,  according  to  the  effect  of  the  said  Wentw.  JHead.  voL  VIII.  p.  456. ;  though 

wttt,  h^  hading"    But  in  Toone  v.  The^  in  the  same  Tolume,  p.  462.  there  is  a 

dbaU,  LHL  ErU.  60.  where  the  averment  precedent  shnilar  to  the  one  adopted  in  the 

isb  that  the  Sheriff  neglected  to  have  the  principal  case, 
body  on  the  return  day,  it  it  followed  by 
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;\'iw.86au  Redit,  Gent.  One,  <§t?.  v.  Broomhead. 

An  attorney's      fllHE  bail  in  this  case,  being  about  to  justify,  were  opposed 
deck to^2«l>©-  by  WiUiams^  Serjt.,  on  the  ground  of  one   of  the  bail 

lendant*s  ittor-    originally  put  in  being  clerk  to  an  attorney,  in  whose  room 
cMK  bail  aboTe.  one  of  the  now  bail  had  been  substituted,  and  notice  girea 

that  the  bail  thus  added  would  with  the  other  original  bail  jus- 
tiiy.  He  observed  that  the  bail  put  in  at  first  being  a  nidli^, 
because  one  of  them  was  derk  to  an  attorney,  it  was  impos- 
sible to  add  any  bail  to  i^hat  did  not  exist. 

BayUyj  Serjt,  eontrd^  insisted,  that  the  bail  origintdly  put  in 
not  bdng  clerk  to  the  attorney  of  the  Defendant  in  the  actkm, 
did  not  fidl  within  the  reason  of  the  rule,  wfaic^  had  been  at 
first  adopted  with  respect  to  attomies  only,  and  subsequently 
extended  to  their  clerks. 

But  J^  Court  (not  without  much  hesitation  on  the  part  of 
Lord  AhanUyj  Ch.  J.,)  finding  the  practice  had  been  uni- 
form {a)  not  to  allow  attomies'  derks  to  become  bail. 


the  baih  and  Heathy  Rooke^  and  Chambre^  Js.,  expressed  them> 
selres  dearly  of  opinion  that  the  rule  was  a  very  beneficid 
ctie,  and  had  with  reason  been  extoided  to  all  attomies*  derks. 


(«^  VkL  JUirfyif  ▼•  Vmitris  D»^<  M  ntck.*'    When  my  penM  wkUa  tk 

5^.  m  «c<».     Jyiotg  T.  Cmmialt,  1  H.  prohibition  of  this  rule  is  put  in  as  bail 

Jl  TCk  ami  CVwWk  ▼.  lUm,  2H.BL  350.  tbe  Plaintifl*  may  take  an  ass^nment  of 

Imfe«aike«unbof  ibciuk  JifioLC(;a>.  the  UiUwmd,  Fenlom  v.   iB^gfa^  o^ 

2.  on  vbicb  the  practice  is  founded,  are  toL  I.  p.  S5d.  and  JTaUace  v.  j^nvwimiik, 

rtty  strong,  m.  **  no  attoraer  of  tUs  or  ante,  p.  49. 
any  other  court,  ar  amy  pemm  §wmctm^ 
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CoKER  V.  Guy.  jvw.seth. 

ASSUMPSIT.    The  firet  count  of  the  declaration  stated,  ^-  ^^  *«»«* 

'^  **  that  heretofore  and  before  the  making  of  the  agreement,  i^containlng 

promise,  and  undertaking  hereinafter  mentioned,  to  wit,  on  the  coveoanti  by 

4th  day  of  Mmf  1793,  at  Salisbun/f  in  the  county  of  fViUSf  the  was  bound^to 

Defendant  became  and  was  tenant  to  the  Plaintiff  of  a  certain  ^^^  15^1!*^*^ 

messuage  and  fiu-m  of  the  said  Plaintiff,  in  the  parish  of  Hand^  Poo2ryeariy,ind 

lei/j  in  the  county  of  Dorsety  by  virtue  of  a  certam  lease  andde*  ^"^  ^.«n  «t 

mise  thereof  then  and  there  made  by  the  said  Plaintiff  to  the  house  of  the'ut- 

aaid  Defendant,  for  a  certain  term  of  years,  to  wit,  for  the  term  *^»  f^^aiso  to 

f                        f                       i»ii'              t»i           '  t  T^   /•      ^  supply  mm  with 

or  14  years  then  next  foHowmg,  wherem  the  said  Defendant  as  much  good 

amongst  other  things  covenanted  with  the  said  Plaintiff  that  he,  ^[l'^^^  ^^  . 

the  said  Defendant,  his  executors  and  administrators,  should  his  family  at  five 

and  would  yearly  and  every  year  during  the  continuance  of  the  l!!*^u!i^''*J^ 

said  lease,  fetch  75  bushels  of  coals  from  Poole^  and  all  the  peat,  agreed'between 

tur^  and  other  fuel  which  the  said  Plaintiff  should  want  to  J**""  ^^^  J"?* 

.  lease  should  be 

make  use  of,  and  deliver  the  same  at  his  mansion-house  gro/ii;  surrendered  up» 
and  also  should  and  would  during  the  said  term  supply  the  said  *"*^^5e3^,2^ 
Plaintiff  with  as  much  good  wheat  as  he  should  want  to  expend  ting  theabore 
in  bis  family  at  5s.  pei*  bushel,  and  as  much  good  barley  and  ^*^J^^ 
oats  as  he  should  want  for  his  horses,  pigs,  and  dogs,  at  one  accordingly  ex- 
goinea  ji^  quarter;  that  thereupon,  afterwards  and  before  the  Se^c"?me*an 
^id  and  expiration  of  the  term  of  14  years  above-mentioned,  agreement  was 
and  during  the  continuance  of  the  lease  aforesaid,  to  wit,*  on  ^hCTd^'^^ 
the  27th  day  of  May  1 796,  at  Salisbury ^  in  the  county  of  Wilti  agreed  with  B. 
aforesaid,  it  was  agreed  mutually  by  and  between  the  said  \^  mJ brimr 
Plaintiff  and  Defendant,  that  the  lease  so  granted  as  aforesaid  to  the  dwelling- 
should  be  surrendered  up  and  cancelled,  and  that  the  said  hdrsandassiJns, 
Plaintiff  should  grant  a  new  Jease  to  the'said  Defendant  for  the  75  bushels  of 
term  of  twelve  years,  to  commence  from  the  then  preceding  J 2  \^xt%^^ 
d9th  day  of  September^  and  which  said  new  lease  should  not  con-  term  of  the  new 
tain  any  covenant  on  the  part  and  behalf  of  the  said  Defendant,  guppty!&.  hh'  ^ 

.  heirs  and  assigcfl, 

with  as  much  good  wheat  as  he  should  want  in  his  fiimily  at  five  shillings  per  bushd.  B.  having  parted 
with  his  reversion  in  the  farm,  and  also  quitted  the  mansion-house  in  wiiich  he  resided  at  the  time  when 
the  agreement  was  made,  held  that  he  was  not  entitled  to  maintain  an  action  against  A,  for  refusing  to 

deliver  the  wheat  at  the  stipulated  price;  that  the  agreement  being  entire,  must  receive  one  uniform  con- 
stmction ;  and  as  it  was  clearly  locid  in  respect  to  the  deliveiy  of  coals,  it  could  not  be  deemed  personal  in 
respect  to  the  wheat  (a).  Held  also  that  no  parol  evidence  could  be  admitted  to  explain  the  agreement, 
there  being  no  latent  ambiguity. 

(a)   ride  Jimrdain  v.  HUson,  4  ^.  j*  ^.  S66. 

his 
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1801*        indeed,  that  some  of  the  covenauts  were  only  to  be  perfonned. 
while  the  Pkintiff  resided  in  his  then  dweUing-house ;  but  the 

^"^  stipuktion  respecting  the  wheal  is  not  to  be  so  restrained ;  Sot 
i^rr.  the  agreement  is  general  that  the  Defendant  skgjX  aupfdy  the. 
P!aintifF  with  so  much  wheat  at  so  much /^cr  quarter,  which  im- 
plies thb  provision,  viz,  if  the  Plaintiff  shall  demand  the  same 
of  the  Defendant,  which  demand  must  be  made  at  the  De^ 
fendanfs  residence.  Nor  is  there  any  reason  why  the  tenaot 
should  be  relieved  from  such  stipulation,  for  he  of  course  has 
had  a  valuable  consideration  for  it  in  the  amount  of  his  rent; 
au4^  if  the  present  Plaintiff  cannot  maintain  this  action,  the 
Defendant  will  be  altogether  discharged ;  for  whether  tlie  Plain- 
tiff or  his  assignee  of  the  reversion  l>e  entitled  to  the  beneBt  of 
the  agreement,  the  action  must  be  brought  in  the  name  of  the 
Plaintiff: 
Ijtnsy  Seijt^  coniroj  was  stopped  by  the  Court* 
Lord  Alvanley,  Cb.  J.  I  cannot  construe  this  agreement  in 
any  other  way  than  as  referring  to  the  relation  of  landlord  and  te- 
nant subsisting  between  the  |)arties,  and  that  it  was  meant  to  con* 
tinue  between  the  Plaintiff  and  Defendant  only  so  long  as  that  re- 
lation should  exist  between  them  (a)«  The  words  **  heirs  and 
assigns"  being  introduced  throughout  clearly  shew  that  it  could 
not  be  intended  as  a  mere  personal  agreement.  Indeed  many  of 

'r"^  T>tit  hshfHild  Mwii  that  if  Uie  Plain-  covenantee  might    maintain   the  aetioa^ 

tif:  li(M^  nnrtcd  «-hh  his  interrst  in  the  lands  though,  in  consequence  of  means  alia** 

•4nii«m''fr  ihr  IVfinMbnu  orereu  with  his  tions,  he  was  not  seised  of  the  manor  ia 

v«^*.    If  tW  irwttatm  house  called  &rich-  his  own  right,  but  in  that  of  fan  wife,  ibr 

;   ■,«,    hdi,   Km:  o^iniTDiM<i^  to  reside  in  the  the  covenant  being   personal,  dcscoided 

^,.t.,  <v  IK  •/  >ir  ,-w«iiVir  *f  dcming  a  be-  upon  the  heir   of   the   covenantee,   and 

«.-K    iNt%  t*^n    iKr  fv^-^iravunce  of  the  not  upon  the  purchaser  6(  the  manor; 

.^  <..s>.«k  -M    K  itM^riv  hc*^  Tnrjtfained  his  but  in  that  case  it  soema  alto  to  httt 

V  .N^     >.N  «4«.is    I  ^4*-^tn  <v*w«antcd  been  holden  that  if  the  chapel  had  hwn 

^  ;*  *.   i,  '%'K.  «^^HMfK  l>>  »l»ift«wtiwy,  described  as  belonging  to  the  manor,  tks 

.    ^.  i  u^«»  ••  >^iit>%«i*  <ilxW«fr«irriii  heir  aflcr  alienation  could  not  TraJn^n* 

•s  K>^    >  '%.  "A^-^vi.'i  :^i%fHU9,  w  the  the  action:   nor  even  the  alienee  (addi 

-.    ^.,;^  .V  «« .K  '.A«f  Mf«i  X.  ^  asid  Broke),  as  it  should  seera^  for  be  is  ant 

A.*  i^v*  •<.  '<  >*»i»%i<*Ju«*l  W  «0«Mir  i»  jiiivy  in  Uood,  2  H.  4.     6  Bro^  Jh.  tit 

^    v.vxM*^-*,  ukI  UN^k  Dac^  A  liMM  fer  n»fVMan/,  pi  17.    FUx,  AK  tit.  CbcenMf, 

»>^:^    ;  *-!-.  vUi  tiv»i  •>!?  ».v««<MM  ««s  pL  1&     But  this  latter  position  of  Jkvk 

*v,     v.u^W   ^*«i  '.»Wit  X  XitH|^^inMiK  is    contradicted    by  42    JSd.  3.  3.    alto 

>..«  wt  ^»Ku  iv  *«V4»<4wfo<ttMWKVtff  t|N*  abridged  byi?na*r,   tit.  Comioni,  pL  5. 

.ox^»«.a»,  j»  .*i,  k  I      I  ^tulL  JkK  Om^  Hicre  the  covenant  was  to  chaimt  in  the 

%^  M    ',  ,*i,  t .    n>i.  <>*t»     I  ifec*  .Ik  CV  chapel  of  such  a  manor  for  the  lords  and 

«  «.«»  V  1^  >W^  s'«i  IW*.     tS  Tin^  A^  their  servants,  and  it  was  admitted  Chat  the 

V  N*  ^i***  *.*.     ^  %^<*v  iNf  iV\-tfiiaDt  was  purchaser  of  the  manor  might  maintain  aa 

..  .x*Hv.»»  JixiMc  M.\\Kv  tu  the  cha|iel  of  action  on  the  covenant,  thot^  not  ariTV 

.  \,  (Hii  vsM^>4tbH^.£  il  as  U^«nging  to  the  as  heir  to  the  covenantee  *;lor  the  cove^ 

.«MtMi^  ^  «^4»  ^^  llMt  Ihc  heir  of  tlie  nant  went  with  the  land. 

the 
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^ndant  became  liable  to  pay  to  the  Pla^itiff  the  sum  of  lOOL        1801. 
when  requested,  4^.  ■ 

.   The  Defendant  pleaded  ^(m  a«sMit/75iV.  ^^^°^ 

The  cause  was  tried  before  Graham^  Baron,  at  the  last  Sum-  Got. 
mer  Assises  at  Salisbwy^  when  it  appeared  that  the  first  lease 
•tatedin  the  declaration  was  surrendered,  and  a  new  one 
granted  in  the  manner  therein  mentionedi  and  that  the  agree* 
oent  therein  also  mentioned  was  executed  on  the  same  day  as 
the  new  lease ;  that  the  Plaintiff  at  the  time  when  the  new  lease 
and  agreement  were  executed,  was  possessed  of  two  mansion- 
booses  in  the  parish  of  Handleyj  one  called  Stricklandsj  the 
other  called  WilUam^Sf  in  the  former  of  which  he  then  resided; 
but  that  he  afterwards  sold  StricAlands,  together  with  the  re- 
version in  the  Defendant's  farm,  and  from  that  time  resided  in 
WUliam^s ;  that  from  the  time  when  the  Plaintiff  quitted  Stride 
lands^  the  Defendant  had  omitted  to  perform  the  agreement, 
and  that  the  action  was  brought  to  recover  damages  for  such 
non< performance.    The  learned  Judge  was  of  opinion  that  tlie 

.  written  agreement  was  to  be  considered  independent  of  tlie 
lease,  and  that  although  such  parts  of  the  agreement  as  required 
a  local  delivery  or  local  performance  could  not  be  enforced 
after  the  Plaintiff  had  quitted  Stricklandsj  yet  that  as  some  parts 
of  it  did  not  require  such  local  delivery  or  performance,  the 
Plaintiff  had  still  a  right  to  insist  upon  the  Defendant's  com- 
pliance with  those  parts,  though  the  latter  was  no  longer  tenant 
to  the  Plaintiff.  He  therefore  directed  the  Jury  to  consider 
what  damage  the  Plaintiff  had  sustained  by  the  Defendant's  re- 
fusal to  supply  him  with  a  sack  of  wheat,  which  had  been  de- 
manded at  the  price  mentioned  in  the  agreement  The  Jury 
found  a  verdict  for  the  Plaintiff,  damages  20  shillings. 
.  A  rule  having  been  obtained  calling  on  the  Plaintiff  to  shew 
cause  why  this  verdict  should  not  be  set  aside,  and  a  new  trial 
be  grant^, 

Besi^  Serjt.,  shewed  cause.  It  was  agreed  between  Uie  parties 
that  tihe  covenants  of  the  old  lease  in  favour  of  the  landlord 

^  .should  be  excepted  out  of  the  new  lease,  and  the  evident  reason 

».  why  this  was  done  was,  that  the  landlord  being  about  to  quit 
the  premises  on  which  he  then  resided,  wished  to  make  the  un- 

.  ^  dertalpng  of  the  tenant  personal  to  himself,  and  thereby  secure 
to  himseJf  those  advantages  which  would  otherwise  have  passed 
to  his  assignee.    From  the  terms  of  the  agreement  it  appears, 

indeed, 
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1 801.        indeed,  that  some  of  the  covenaut^  were  cmly  to  be  perfiMrmed. 

while  the  Plaintiff'  resided  in  his  then  dweUiDg-^ouse;  but  the 

^^^        stipulation  respecting  the  wheat  is  not  to  be  00  voBtraioed;  Sot 
Gut.         the  agreement  is  general  that  the  Defendant  sif^  supfiy  tbe. 
Plaintiff  with  so  much  wheat  at  so  much  joer  quarter,  which  in-, 
plies  this  provision,  viz,  if  the  Plaintiff  shall  demaad  the  sane 
of  the  Defendant,  which  demand  must  be  made  at  the  D^ 
fendant's  residence.     Nor  is  there  any  reason  why  the  teont 
should  be  relieved  from  such  stipulation,  for  be  of  course hs 
liad  a  valuable  consideration  for  it  in  the  amount  of  his  real; 
and*  if  the  present  Plaintiff*  cannot  maintain    this  action,  the 
Defendant  will  be  altogether  discharged ;  for  whetlier  the  Plini- 
tiff*or  his  assignee  of  the  reversion  l)e  entitled  to  the  benefit  of 
the  agreement,  the  action  must  be  brought  in  the  nameof  tfae 
Plaintiff: 
LenSy  Serjt,  contra^  was  stopped  by  the  Court. 
Lord  Alvanley,  Ch.  J.  I  cannot  construe  this  agreemeotii 
any  other  way  tlian  as  referring  to  the  relation  c^landlordand  te- 
nant subsisting  between  the|)arties,and  that  it  was  meant  tocon- 
tinue  between  the  Plaintiff  and  Defendant  only  so  long  as  thati^ 
lation  should  exist  between  them  (a)«     The  words   **  heirs  md 
assigns"  being  introduced  throughout  clearly  shew  that  it  could 
not  be  intended  as  a  mere  personal  agreement.  Indeed  manyof 

(a)  But  it  should  seem  that  if  the  Plain-  corenantee  mi^ht    maiDtaii  tbe  arti'^i^ 

tifi' hod  parted  with  his  interost  in  the  lands  though,  inconsequence  d  mesm^Baf 

demised  to  the  Defendant,  or  cvai  with  his  tions,  be  was  not  seised  of  tfae  naaa  k 

e&tatc  in  the  mansion-house  called  Strick~  his  own  right,  bnt  in  that  of  fan  v^  ^ 

landst  but  had  continued  to  reside  in  the  the  covenant   beii^    p^raonaL  drrr*^ 

latter,  so  as  to  be  capable  of  deriving  a  be-  upon  the  hdr    of    the    coreoaotee,  aa^ 

nefit  there  from   the  perfonnance   of  the  not  upon  the  paivhAser  of  tfae  imam; 

aj^rcernent,    he  might  have  maintained  his  but  in  that  case  it  seems  abo  to  kMt 

action.     For  where  a  ^larson  covenanted  been  holden   that  if  the  chapel  b^  Wa 

with  R,  J?.,  who  was  tenant  by  thecurle^,  described  as  belongii^  to  fbe  tauat,  tk 

to  fihd  a  priest  to  perform  divine  service  iu  heir^  after  alienation   could  not  nwMB 

the  house  oi  R.B.eweiy  Suturdotf'm  the  the  action :    nor  even  the  aBcnee  (*l* 

year  during  the  life  of  the  said  R,  B^  and  Broke),  as  it  should  seem,  for  be  is  «t 

afterwards  R,  B,  surrendered  his  esUte  to  privy  in  hloo<^  2  U.  4w     6  Bn»  Jk  M. 

the  reversioner,  and  took  back  a  term  for  Ctwenant^  ft  1 7.     FUz,  Ah,  tit  Oiiitiw^ 

years,  it  was  held  that  the  covenant  was  pk  1&     But  this  latter  poiitiaaof.M 

^  '    not  extinct,  and  that  R,  B.  might  main-  is    contradicted    by  42   £dL  S.  &  ab 

tain  an  action  for  non-perfbnmance  of  t^ie  abridged   by  Ifroiee,    tiL  Cbf^nmt,  pL  ^ 

covenant,  6  H.  ♦.  1.     J  RaiL  ^h,  Cowe-  There  the  corenwit  was  to  diauBt  fc  *» 

nant  0.  pL  1.  fol.  522.     1  Bac,  Ah,  Co-  chapel  of  such  a  manor  for  the  kstb  ^ 

w/iflitf  G.  foL  640.  ed.  17S6.    6  Vin,  Ah,  their  servants,  and  it  was  admitted  4ii& 

Covenant  0.    So  where  the  covenant  was  purchaser  of  the  manor  niiirht  mimmu 

to  perform  divine  service  in  the  chapel  of  action  on  the  covenant,  t^iurfa  aot|c»J 

n^  m*  describing  it  as  belonging  Ui  the  as  heir  to  the  covenantee  •  for  tfae  c9TC> 

luauor,  it  was  held  that  the  heir  of  tlie  nant  went  with  the  land.     * 

the 
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aforesaid^  and  from  the  bsidq  WUUam  Qambfm  the  right  to  the        UOi. 
wid  tenements,  with  the  appurtenances,  subject  to  the  said 


estate  of  the  said  ElizabM  (Samfyn^  descended  and  came  to  ^^f  ^^ 
4Mie  Hannah  Daaolandj.  as  eldest  bousio  and  heir  of  the  said  PowukUD;  is 
J^Sliiim  Gamfynj  according  to  the  costom  of  the  said  manors  FalM  Jn^mtsi* 
that  is  to  aay^  as^eldest  daughter  and  heir  of  Hannah  Bidlf 
wha  was  the  only  sister  and  heir  of  one  other  Thowuu  Gamfyn, 
who  was  the  father  as  well  of  the  said  firs&-mentioned  Thomas 
Gaaifyns^  of  the  said  William  Gambfn^  which  said  Elixabeih 
Gamfyn  died  in  the  lifetime  of  the  said  Hannah  Daaoland;  and 
from  the  said  Hannah  Dowland  the  right  to  the  said  tenementSf 
with  the  appurtenances,  descended  and  came  to  one  Thomas 
Dawlandi  as  son  and  heir  of  the  said  Hannah  Dawland;  and 
from  the  said  Thomas  Dawland^  the  son  and  heir  of  the  said 
Hannah  Dawland^  the  right  to  the  said  tenements,  with  the 
^>purtenances,  descended  and  came  to  the  said  Thomas  Dam" 
land  the  now  demandant,  as  son  and  heir  of  the  said  Thomas 
Donsland^  the  son  and  heir  of  the  said  Hannah  Dawland^  and 
that  this  is  his  right,  he  the  said  Thomas  Dawland  the  now  d^ 
mandant  offers,"  S^c. 

,  Several  imparlances  followed  at  the  prayer  of  the  tenants, 
tuid  then  a  general  demurrer;  after  which  other  imparlances 
at  the  prayer  of  the  demandant,  and  a  joinder  in  demurrer. 
Then  came  a  judgment  for  default  of  the  tenant's  iq^pearance, 
that  the  premises  demanded  should  be  taken  into  the  hands  of 
die  lord  of  the  manor ;  and  a  precept  to  the  bailiff  of  the  manor 
to  take  the  same  into  the  hands  of  the  lordj  and  to  make  known 
die  day  of  the  caption  at  the  next  court,  and  summon  the 
tenants  to  hear  the  judgment :  at  the  next  court  the  bailiff  re- 
turned that  the  precept  came  to  his  hands  too  late  for  him  to 
execute  it  before  the  next  court ;  and  therefore  the  same  judg^ 
oient  was  given,  and  precept  awarded  as  before.  At  the  next 
€0Mn  the  tenants  again  made  default,  and  the  bailiff  returned 
'that  he  bad  taken  the  premises  into  the  hands  of  the  lord,  and 
^|iat  he  had  summoned  the  tenants  to  hear  the  judgment; 
whereupon  judgment  was  given  that  the  demandant  should 
i«cover  his  seisin  of  the  tenements,  with  the  appurtenances, 
against  the  tenants ;  and  the  demandant  prayed  a  precept  to 
tlie  bailiff  to  cause  him  to  have  his  full  Seisin  thereof  which 
was  granted,  and  at  the  following  court  the  bailiff  returned 
that  he  bad  caused  the  demandant  tO'  have  full  seisin.  Upon 
tbisj'ecord  the  present  Plaintifi  aosigiMd.  erjws  tbtu:  <<  And 
hereupon  the  smd  IVUliam  Skde  aod  EtmabOh  bis  ^jh-^ay^ 

that 
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iaol«  iknatinn  of  landlord  and  tenant;  but  it  if  eondnded  tbittbe 
stipulatioa  respecting  the  wheat  is  to  be  sepiratied  fioom  the 
xesty  and  to  be  ooostraed  as  a  persooal  agreenent ;  bntlftid 

Gan  nothing  in  the  language  of  the  agreement  which  caUa  upon  m 
to  divide  any  part  of  it  from  the  rest.  The  hdrs  and  assigns 
mentioned  in  the  agreement  mast  either  mean  the  heirs  sad 
assigns  who  should  be  entitled  to  the  estate  in  icaae  to  theD»- 
fiendant,  or  the  heirs  and  assigns  who  should  be  endtled  totke 
house  in  which  the  Plaintiff  resided :  but  in  either  of  these 
cases  the  present  Plaintiff  would  be  prechided  firom  maintaiiH 
ing  his  acticm. 

Rule  nhsnlnle 


i^0o.86th.     Slad£  at  Ux«  Tenants  v.  Dowulnd  Demandant;  in 

False  Judgment. 

If  a  demanduit    Tl/'RIT  of  &lse  judgment  directed  to  the  Sheriff  of  Dorset' 
MunTupon^^  **'^^  commanding  him  to  go  to  the  Court  of  the  Mbimmt 

•daa  of  hif  in-  and  Forest  Manor  of  GiUingham^  and  there  cause  to  be  reoord- 
^^mao  uide  ^^  plaint  between  the  Plaintiffi  and  the  Defiandant  of  a  pbs 
ySto^  onutUng  of  land,  wherein  the  Piaintiffi  complained  that  &lse  judlgmest 
Memsto\eb«d.  1^  ^^^^^  given.  The  Sheriff  returned  that  he  had  reoonkd 
If  the  demtad-  the  plaiDt  and  set  out  the  proceedings,  viz.  a  writ  of  r^ 
hLtidethro^  dose ;  and  the  count  found^  thereon,  which  was  as  foUow: 
a  femde,  de-  <€  J^Qmas  JDowlafid  by  Juigustin  John  Mayhew  hia  attornqf} 
BffteroiufA^of  demands  against  William  Slade  and  Elizabeth  hia  wife,  18 
X  &,  and  it  ap-  acres  of  land,  18  acres  of  meadow,  18  acres  of  pasture^  sod 
S^dPtibe  count  18  acres  of  fiirze  and  heath,  with  the  appurtenanoea  situste, 
that  JC&  left  a  lying  and  being  in  the  tithing  of  Bourtony  in  the^naanor  of 
cdhis  aunt,  it  it  GHUnghomf  in  the  county  of  Dorset^  and  within  the  j 


ii^  f^"""^^  ^^^  of  ^^  Court,  and  whereof  he  says  that  TJIfomas  C^fJ^ 
that  upon  &aure  was  seised  in  his  demesne  as  of  fee^  according  to  the  costo^sf 
of  inue  of  the      ^^  manor  aforesaid  in  the  time  of  peace,  in  the  time  of  tbe 

aon,  the  IMUe         r         t    ^  ir^  Ji  xr*  n  ^  ^.       .        •  ^ 

of  the  filter  of  Lord  GeoTgc  the  Second,  late  King  of  Greai  Brttam^^.9m 
iltu^''^'^ ^   within  sixty  years  now  lasfpast,  by  taking  the  esplees  thei^ 

to  the  value,  SfC.  and  died  thereof  seised,  leaving  one  JBlizakA 
his  wife  him  surviving,  and  from  the  said  Thomas  Gandgn  die 
right  to  the  said  tenements,  with  die  appurtenanoea,  .desocnd* 
ed  and  came  to  one  William  Gamfyn^  as  brother  and  heir  qC  the 
'  «aaid  Thomas  Gandyn^  subject  to  the  estate  of  free  bench  of  die 
said  Elizabeth  ther€i%  acoording  to  the  custom  j^  the  manor 
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B&resaid,  and  from  the  bbibq  WUUam  Oamfym  the  right  to  the        UOi. 
taid  tenements,  with  the  apportenances,  subject  to  the  «ai4 


8iiAMekU& 


estate  of  the  said  Elixabdh  Qamfynp  descended  and  came  to 
one  Hannah  Dowland^  as  eldest  obusio  and  heir  of  the  said  DowUkdi  Jb 
fKUiam  Gamfynj  according  to  the  custom  of  the  said  manor,  «*^  J"w>**^ 
that  is  to  aay^  aaeldest  daughter  and  heir  of  Hannah  Bidlf 
who  was  the  only  sister  and  heir  of  one  other  Thomas  Gamfyn, 
wha  was  the  father  as  well  of  the  said  first-mentioned  Thtmuu 
Gamfyn  as  of  the  said  tKUliam  Gamb/n,  which  said  Elizabeth 
Gamfyn  died  in  the  Ufetiine  of  the  said  Hannah  DaalamL;  and 
from  tlie  said  Hannah  Dowland  the  right  to  the  said  tenementSf 
with  the  appurtenances,  descended  and  came  to  one  Thomas 
Dawland^  as  son  and  heir  of  the  said  Hannah  Dcn/Uandi  and 
from  the  said  Thomas  Dawlandj  the  son  and  heir  of  the  said 
Hannah  Dawlandf  the  right  to  the  said  tenements,  with  the 
appurtenances,  descended  and  came  to  the  said  Thomas  Dow- 
land  the  now  demandant,  as  son  and  heir  of  the  said  Tkomas 
Dawlandj  the  son  and  heir  of  the  said  Hannah  Dawland^  and 
that  this  is  his  right,  he  the  said  Thomas  Daadand  the  now  de- 
mandant offers,"  ^c. 

.  Several  imparlances  followed  at  the  prayer  of  the  tenants, 
and  then  a  general  demurrer;  after  which  other  imparlances 
at  the  prajrer  of  the  demandant,  and  a  joinder  in  demurrer. 
Then  came  a  judgment  for  default  of  the  tenant's  iq^pearance, 
that  the  premises  demanded  should  be  taken  into  the  hands  of 
the  lord  of  the  manor ;  and  a  precept  to  the  bailiff  of  the  manor 
to  take  the  same  into  the  hands  of  the  lord,  and  to  make  known 
the  day  of  the  caption  at  the  next  court,  and  summon  the 
tenants  to  hear  the  judgment :  at  the  next  court  the  bailiff  re- 
turned that  the  precept  came  to  his  hands  too  late  for  him  to 
execute  it  before  the  next  court ;  and  therefore  the  same  judg^ 
ment  was  given,  and  precept  awarded  as  before.  At  the  next 
court  the  tenants  again  made  default,  and  the  bmliff  returned 
that  he  bad  taken  the  premises  into  the  hands  of  the  lord,  and 
that  he  had  summoned  the  tenants  to  hear  the  judgment; 
whereupon  judgment  was  given  that  the  demandant  should 
xecover  his  seisin  of  the  tenements,  with  the  appurtenances, 
against  the  tenants ;  and  the  demandant  prayed  a  precept  to 
the  bailiff  to  cause  him  to  have  his  full  seisin  thereof  which 
was  granted,  and  at  the  following  court  the  bailiff  returned 
that  be  had  caused  the  demandant  to  have  full  seisin.  Upon 
thiso-ecord  the  present  Pbuntifi  assigned.  ern>rs  tbtu:  <<  And 
hereupon  the  said  WlUam  Slade  and  Etimbtih  bia  wife  aay» 

that 
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1801.       *at  the  record  aforesaid  b  vicious  and  in  many  respects  dd»- 

'      tive,  and  that  false  judgment  is  given  against  them  in  flic  pro- 

^'^'pf  ^^    ceedings  aforesaid  in  many  instances,  that  is  to  say,  in  this, 

DowLAiTD;  in    that  is  to  say,  that  no  seisin  of  right  of  the  premises  in  the  siad 

Wsc  Judgment  ^^^^^^  mentioned,  is  in  the  said  count  alleged  and  averred  in 

Thomas  Gamlyn^  who  is  therein  alleged  to  have  been  Isft 
seised,  and  from  whom  the  said  Thomas  DawUmd  deduces  his 
title,  and  that  the  right  is  in  that  count  alleged  to  have  de* 
scended  to  the  several  persons  therein  named  in  sucoessioa 
from  the  sud  Thomas  Oamh/n,  who  for  any  thing  which  ap- 
pears in  the  said  count,  had  no  right,  and  that  the  tide  is 
attempted  to  be  deduced  to  the  said  Thomas  Dcnoland  from  an 
ancestor  who  is  not  alleged  to  have  any  right,  but  for  any  fliing 
which  in  the  said  count  appears  might  have  been  seised  of 
wrong,  and  the  right  have  been  in  those  who  had  been  seised 
of  and  held  the  same  premises  since  the  death  of  the  said 
Thomas  Gamlyrij  and  that  the  right  is  stated  to  descend  from 
one  who  no  right  had,  and  that  the  root  of  the  said  Tlkmas 
Ikfaoland^s  title  is  erroneously,  imperfecdy,  and  defectively 
alleged;  and  also  in  this,  that  supposing  the  said  Thomas 
Gamlyn  the  last  seised  to  have  had  any  right,  no  right  b  de- 
duced from  the  said  Thomas  Gamlyn  to  the  said  Thomas  Dtm- 
landf  inasmuch  as  tlie  said  Hannah  Damland  is  in  the  said 
count  alleged  to  be  the  heir  of  the  said  William  Gamfyn^  and 
the  right  to  the  premises  in  the  said  count  mentioned  to  have 
descended  to  the  said  Hannah  Dawland  as  the  heir  of  HamuA 
Ball,  which  said  Hannah  Ball  must  therefore  have  died  be- 
fore the  said  William  Gamlyn,  or  the  said  Hannah  JOowUmd 
could  not  have  been  heir  to  the  said  William  Gamlyn,  or  the 
right  have  descended  from  the  said  William  Gamlyrt  imme- 
diately to  her  the  said  Hannah  Dondand,  and  yet  the  said 
Hannah  Ball  is  in  the  said  count  stated  to  have  been  the 
sbter  and  heir  of  Thomas  Gamlyn  the  father,  who  must  there- 
fore have  died  in  the  lifetime  of  the  said  Hdnnah  Bailj  and  to 
which  said  Thomas  Gamlyn  the  father  William  Gamlyn  his  son 
who  survived  the  said  Hannah  Ball  must  have  been  heir^  and  to 
which  sud  T^homas  Gamlyn  the  father  Hannah  Ball  never  could 
have  been  heir,  if  it  be  true  as  is  in  the  said  count  alleged,  that 
the  said  Hannah  Datdand  was  heir  to  William  Gamlyn  at  the 
time  of  his  death,  and  that  the  right  descended  immediately 
from  him  to  her;  and  also  in  this,  that  no  custom  of  the  said 
manor  is  any  where  allied,  whereby  it  appears  that  eldest 
daughters  and  eldest  female  cousinsare  entitled  to  be  heirs  alone, 

and 


Ill  THt  FoRTT-ificoND  YiAB  OF  GEORGE  III.  0n 

and  heir  oftb^smd  K  F.^  to  wi^  son  of  &  D.,  6M  and  helf  irf^i^  1001. 
jR  eon  atndhdr  of  ^.  P.,  brother  and  heir  cfthe  Mid  £.;Rtkii  — — 
doiior,  and  whieh  after  the  death/'  J^.  Richard  the  demandant  **^]*  ^ 
therefore  was  heir  to  the  donor  at  the  thne  tit  the  d«ath  of  th€  powuatD;  im 
donees  without  issue,  and  consequently  &  B,$  L.  F0  and  fV*  Ff 
tbroQgh  whom  he  claimed,  must  all  have  been  dead  at  that 
time  In  this  indeed  there  is  no  repii^ancy.  Bat  the  plea 
shews  that  J.  and  A.  the  donees  were  tiie  daughters  of  the 
donor:  if  therefore  W.  F.  the  donor's  brother  died  befort 
thrai,  he  could  never  have  been  heir  to  the  donor.  This  is 
pracisdj  the  same  objection  as  that  which  is  now  raised :  and 
had  it  been  considered  of  Importance  would  probaUy  have 
been  taken  advantage  of  in  the  former  case,  tn  the  casa  of  a 
lineal  descent  it  may  be  bcorredt  to  describe  a  person  as  heir 
to  another  who  survived  him;  but  in  describing  a  cdUatend 
Ascent,  the  word  ^  heir^  is  used  to  shew  that  the  ancestor  to 
wlumi  ii  is  applied  would,  if  Kving,  have  b^en  hmt  to  die  pea«> 
aon  Ust  seised.  If  however  it  should  be  thought  that  the  oh* 
jcelion  has  any  weight,  yet  as  Hannah  Dawiand  is  properly 
described  as  cousin  and  heir  of  William  Oamfyn^  and  the  steps 
hf  which  her  title  is  deduced,  ane  stated  under  a  scUieet^  the 
Caurt  may  reject  the  latter  part  as  unnecessary  {a%  or  oonsidor 
the  word  **  heir^  as  surplusage.  Indeed  tbe^proceedings  hi  a 
eonrt  of  this  description  are  not  to  be  oenvasted  withtha 
aame  accuracy  as  the  judgments  of  the  Courts  in  VKestmisutat 
Hatty  as  appears  from  Jsh  v.  Mogle  and ihe  Dean  andChapU^ 
qf  Saint  Patd^Sj  1  Vem.  867.  Shtm.  Par.  €!(».  67.^  where  a  com* 
■km  teeoveiy  m  a  Court  Baron  was  supported,  though  ervo* 
iiaoi^  not  laerely  on  the  ground  of  its  being  aoommoki  aasuiu 
hdt  because  it  was  sufiered  in  a  Court  Baron,  i.i  ^  jJ.  . 
[The  eomsd  finr  the  IHaintiff  intimated  that  he  afaottld  not 
lipon  the  third  objectioa,  and  the  Court  observed  'that 
waa  DOthi^  in  it]  .>.  ^ 

/  UL^  Snjt,  for  the  Plmnlifi:  Uodoubtedy  these  ^jedioiis 
amverynice.  Bat  the  Covrt  must  consider  thean  an  if  takim 
ofkm  «i  spedal  demurrer :  for  as  there  has  beea  a^  geiieral  de* 
SDvrrer  in  the  Court  below  to  which  the  statute  raq)ettiog  qpeeaal  * 
demurrers  does  not  extend,  the  assignments  of  errors  upon  the 
wtil  6f  &lse  judgment  are  in  the  nature  of  special  causes  of  de- 

(a)  But  it  leemi  that  it  would  not  haye  been  sufficient  to  describe  tbe  demandant 
M  oousin  and  heir,  without  showing  in  what  manner  she  was  heir.  See  1  An,  pL  16. 
^i^wi^  thia  doctxiiw  ww  laM  down  m  «  writ  of  moriknofner. 

murrer. 
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.1801.        murrer.     Ist,  It  is  not  sufficient  in  a  writ  of  right  for  tbcde- 
""      mandant  to  set  forth  a  seisin  only ;  he  must  shew  that  he  iui 


^^^Jf  ^  the  mere  righL  The  issue  is  not  taken  upoa  the  seiidD  bit 
VtmiMm  in  upon  the  right;  and  uiiless  an  aUegaticNi  of  the  right  be  nade 
VUm  iMgrnent.  ^^  j^^^  ^^^^  j^  taken.    The  passages  cUed  from  Fiizkaht 

only  shew  under  what  circumstances  a  writ  of  right  m^k 
maintained ;  but  do  not  point  out  what  particular  allegitioD 
are  necessary  to  be  made  in  the  count.     So  the  case  of  DtB§ 
V.  King  only  lays  down  that  an  aU^ation  of  an  actosl  tarn 
is  necessary,  but  does  not  say  whether  or  not  that  seiiiii  mt 
be  allied  to  be  of  right.     With  req>ect  to  the  caseof  ffivi^ 
ley  V.  Adorns^  though  it  was  there  said  to  be  correct  to  d^ 
scribe  a  seisin  in  reversion  ^*as  of  fee  and  right,"  yet  it  in 
not  there  holden  that  in  a  writ  of  right  it  would  not  be  mm 
sary  to  describe  a  seisin  in  possession  as  ^^  of  ri^t?  also:  Iht 
was  not  a  case  oT  a  writ  of  right ;  and  the  distinction  ika 
taken  was  between  a  seisin  m  demesne  as  qfjee^  and  a  leiii 
^  ofjeeand  rights  the  former  of  which  was  thought  ntkrv 
apply  to  a  sebin  in  possession  on  account  of  the  woid  ''de* 
mesne,"  and  the  latter  to  a  seisin  in  reversion.     As  to  tk 
passage  in  Co.  Idtt.^  though  it  be  true  tliat  a  seisin  comoat' 
ing  by  disseisin  may  in  some  cases  be  sufficient  to  maintiB' 
writ  of  right,  because  the  tenant  may  be  precluded  from  &• 
puling  it,  yet  it  by  no  means  follows  that  such  a  seisin  ast 
not  be  alleged  in  the  count  to  be  a  seisin  of  right.    TheeBtt; 
in  RcLStal  tit.  False  Judgment ^  pL  9.,  is  indeed  an  authori^  a 
support  of  this  count ;  but  in  that  case  as  the  parties  jobei 
issue  on  the  fact,  the  objection  could  not  arise ;  besides  vUA 
it  may  be  observed,  that  although  the  words   ^^dejmt^m 
omitted  in  the  description  of  the  s^iu,  the  demandant  at  Ae 
beginning  of  the  count  claims  the  estate  '^as  his  right  tfdi^ 
heritanoe,"  which  in  this  case  the  demandant  has  omittfll* 
do.     As  to  the  other  entries  cited  finom.  Rastal  tit.  Tmmifi 
and  Co.  Entr.  tit.  False  Judgment^  it  may  be:  observed,  tint  h 
former  is  no  authority  in  a  writ  of  right,  and  that  the  omrssmi 
the  words  ^<  dejur^^  in  the  latter  was  notin  tSecount  but  iifc 
bar  (a).  With  die  exception  of  the  preoedeat  in  BasUd^  titliik 

(a)  Indeed  in  Formedon  the  genenl  ffmn  trfthr'grni  i  i1  \%%\^  mi«<fciB^ft^ 

issue  is  not  Joined  upon  the  mere  right,  as  tit.  Furmedtnij  pL  5.  li.  ]6.  ix  S9^^ 

in  a  writ  of  right,  but  upon  the  gift  of  the  889. 6.  S41 .  a.  lUut.  Entr.  tit.  JPan***!^ 

donor.     For  the  estate  demand^  and  re-  5.  14.  16.  fo.  S28. 6.  S99.&  Sil.c  ^ 

covered  in  Formedon  is  not  the  mere  right,  ai  EiUr,  tit.  Formedcm.  in  RaaisiBi  jl 

i.'A  the  fee-simple,  but  an  estate-taiL  See  1,  2.  fo.   S47.  tH.   Raedt  m  /tf**^ 

JSootA  on  Jieal  ActiQDJ,  fo.  88.    See  the  pi  8.  fo.  349.  a. 
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Ji^dgmentf  pL  9.  the  entries  will  be  found  universally  to  have 
the  words  "  defeodo  etjnreP  To  this  effect  are  tlie  entries  in 
Itastaly  lit  Drcn/t  Close,  pi.  1.  fo.  233.  pi.  5.  fo.  234.  i.  ed. 
1566.  and  another  in  the  same  book,  title  Copyholdy  pi.  1.  fp. 
1^.  in  which  last  case  it  appears  to  have  been  thought  ne- 
cessary in  an  action  in  the  manor  court  in  the  nature  of  a  writ 
of  right  patent,  for  the  copyholder  to  allege  his  seisin  in  do^ 
minico  suo  ut  de  feodo  et  jure  ad  voluntatem  domini  secundum 
eonsuetudinem,  &c.  2dly,  If  there  be  any  inconsistency  in  a 
statement  of  the  demandant's  title,  that  part  which  creates  the 
iteonsistency,  though  under  a  videlicet^  cani:\pt  be  rejected,  for 
it  is  perfectly  clear  that  in  a  writ  of  right  all  allegations  of  tide 
are  material  allegations,  for  the  title  must  be  regularly  set  out, 
and  proved  as  laid.  Now  if  any  thing  appear  upon  the  face 
of  the  tide  which  could  not  by  possibility  be  proved,  the  tide 
becomes  defective :  and  in  this  case  had  the  parties  gone  to 
trial,  it  would  have  been  impossible  to  prove  that  Hannah  Ball 
ever  was  the  heir  of  Thomas  Gamlyn,  The  demandant  could 
not  have  resorted  to  any  other  mode  of  deriving  his  title  than 
tliat  set  forth  upon  the  record,  and  by  that  it  appears  that 
Hannah  Ball  died  before  JVilliam  Gairdyny  'who  was  the  heir 
of  Thomas  Gamlyn. 

Williafnsj  in  reply,  insisted  that  a  writ  of  false  judgment 
could  not  be  considered  in  the  nature  of  a  spe'cial  demurrer, 
but  was  to  be  compared  to  a  writ  of  error  on  which  nothing 
bitt  defects  in  substance  can  be  taken  advantage  of:  and  that 
one  precedent  in  point  was  sufficient  to  induce  the  Court  in  a 
caose  of  this  sort  to  support  the  judgment  given  below. 

Cur.  adv.  vuU. 
'  On  this  day  the  opinion  of  the  Court  was  delivered  by 

Lord  Alvanley,  Ch.  J.  We  are  to  decide  whether  any  of 
the  errors  assigned  upon  this  record  are  fatal;  for  if  any  of  them 
pren&il  judgment  must  be  given  for  the  tenant  The  errors  as- 
0^f|[nei1  are  three  in  number.  The  ist  objection  is,  that  it  is  not 
alle^g^  that  Thomas  Gamlyn,  from  whom  the  demandant  deduces 
his  title,  was  seise^  in  his  demesne  as  of  fee  and  righU  Upott 
^StSa  point  we  do  not  mean  to  decide  the  case.  But  thus  iar'I  will 
sjqr^that  the  objection  appears  to  m6  fatal,  for  all  the  precedents; 
with  the  single  exception  of  one  cited  by  my  brother  Williams, 
contain  the  above-mention^  allegation.  It  was  contended  that 
the  word  ^^  right"  was  unnecessary,  except  where  a  reversion  is 
described,  but  that  is  not  the  case,  for  an  estate  in  possession  must 
be  averred  in  the  same  manner  as  an  estate  in  reversion,  except 

vot.  II,  P  P  that 


1801. 

Sl4oe  et  Ux. 

Dowlavd; 

in  False 

Judgment. 
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1801.        indeed,  that  some  of  the  covenants  were  only  to  be  perfonned. 

while  the  Plaintiff  resided  in  his  then  dwelling-^ouse ;  but  the 

^"*^  stipulation  respecting  the  wheat  is  not  to  be  so  restrained ;  fiw 
Gut.  the  agreement  is  general  tliat  the  Derendant  d^  supfiy  the. 
Plaintiff  with  so  much  wheat  at  so  much  jacr  quarter,  whidi  im- 
plies this  provision,  viz.  if  the  Plaintiff  shall  demand  the  same 
of  die  Defendant,  which  demand  must  be  made  at  tlie-  De- 
fendant's residence.  Nor  is  there  any  reason  why  the  teaant 
should  be  jelieved  from  such  stipulation,  for  be  of  course  has 
liad  a  valuable  consideration  for  it  in  the  amount  of  his  rent; 
and^  if  the  present  Plaintiff  cannot  maintain  this  action,  the 
Defendant  will  be  altogether  discharged ;  for  whether  tlie  Plain- 
tiff or  his  assignee  of  the  reversion  l>e  entided  to  the  benefit  of 
the  agreement,  the  action  must  he  brought  in  the  name  of  the 
Plaintiff. 
Lcnsy  Serjt,  contra^  was  stopped  by  the  Court. 
Lord  Alvanley,  Ch.  J.  I  cannot  construe  this  agreement  in 
any  other  way  than  as  referring  to  the  relation  of  landlord  and  te-. 
nant  subsisting  between  the  parties,  and  that  it  was  meant  to  con* 
tinue  between  tlie  Plaintiff  and  Defendant  only  so  long  as  that  re* 
latioii  should  exist  between  them  (a).  The  words  <*  heirs  and 
assigns"  being  introduced  throughout  dearly  shew  that  itcoaM 
not  be  intended  as  a  mere  personal  agre^nent.  Indeed  many  of 

(a)  But  it  should  seen)  that  if  the  Plain-  covenantee  might    maintain   the  aetioo^ 

tifl' had  parted  with  his  inten^st  in  the  lands  though,  in  consequence  of  fpusiw  afieoft- 

deniiscdto  the  Defendant,  or  even  with  his  tions,  be  was  not  seised  of  the  manor  ia 

estate  in  the  mansion-house  called  Strick-  his  own  right,  but  in  that  of  bis  wife^  for 

laudSy  but  had  continued  to  reside  in  the  the  covenant  being  personal,  docoidei 

latter,  so  as  to  be  capable  of  deriving  a  be-  upon  the  heir    of   the   covenantee,   and 

ncfit  there  from   the  perfonnance  of  the  not  upon  the  purchaser  rf  the  manor; 

agrcetnent,    he  might  have  maintained  his  but  in  that  case  it  seema  also  to  haft 

action.     For  where  a  parson  covenanted  been  holden  that  if  the  chapel  had  beea 

with  R.  ff.t  who  was  tenant  by  the  curtesy,  described  as  belonging  to  tiie  mAnor,  the- 

to  fihd  a  priest  to  perform  divine  service  iu  heir  after  alienation  could  not  mtiiilui 

the  house  of  R. B,every  Siiturday  in  the  the  action:    nor  even  the  alienee  (adds 

year  during  the  life  of  the  said  R.  B^  and  Broke\  as  it  should  seenv  for  be  is  Bot 

afterwards  R,  B,  surrendered  his  estate  to  privy  in  bloo<^  2  H.  4.     6  Bro»  Ak*  (it* 

the  reversioner,  and  took  back  a  term  for  Ciwenantf  pi  17.    FUz.  Ah.  tit.  CbcmonC, 

years,  it  was  held  that  the  covenant  was  pL  l&     But  this  Utter  positkm  of  Bnk 

not  extinct,  and  that  R.  B.  might  main-  is    contradicted    by  42    JEUL  S.  S.    aba 

tain  an  action  for  non-performance  of  tjie  abridged  by  Brokf,   tit.  Gfoenoni^  pL  5. 

covenant,  6  /f.  4.  1.     J  RolL  Ah,  Com-  There  the  covenant  was  to  chaunt  in  tte 

nant  0,  pL  1.  fol.  522.     1  Bac,  Ah,  Co-  chapel  of  such  a  manor  for  the  lords  and 

vettani  G.  fol.  640.  ed.  17S6.     6  Vitt,  Ah,  their  servants,  and  it  was  admiUed  that  the 

Covewini  0,    So  where  the  covenant  was  purchaser  of  the  manor  might  muniah  an 

to  perform  divine  service  in  the  chapel  of  action  on  tlie  covenant,  thoi^  not  priry 

D^  not  describing  it  as  belonging  Ui  the  as  heir  to  the  covenantee  -lor  the  cove- 

manor,  it  was  held  that  the  heir  of  tlie  nant  went  with  the  land. 

the 
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arising  growing  or  renewing  from  and  out  of  tlie  said  premises."         1 80 1 . 

4t  appeared  by  the  affidavit  of  the  demandant  that  the  grandfa-       

ther  of  the  vouchee  by  his  will,  dated  the  Uth  of  October  1785,  ^T" 
gave  and  devised  all  and  every  his  freehold  manors,  messuages,  Rnvi. 
farms,  lands,  tenements,  and  hereditaments,  situate  in  the  coun* 
ties  of  Suffolk^  Kentj  Berks,  or  elsewhere  within  the  kingdom 
of  Great  Britain,  thereinbefore  undevised,  to  the-  use  of  his 
grandson  J.  P.  Reeve  and  the  heirs  of  his  body ;  that  the  said 
J.  P.  Reeve  by  bargain  and  sale,  dated  the  26th  day  of  No- 
vember  1798,  for  the  purpose  of  making  a  tenant  to  thepr^- 
cipe,  conveyed  to  J,  Lloyd  all  that  farm  called  Greyberri/$ 
Farm,  with  the  several  closes,  pieces,  and  parcels  of  arable, 
meadow,  pasture,  and  wood  land  thereto  belonging,  contain- 
ing, Sfc.  situate  in  the  parish  of  Eton  Bridge,  in  tlie  county  of 
Kent,  and  all  other  the  manors,  messuages,  lands,  tenements, 
and  hereditaments  of  him  the  said  J.  P.  Reeve,  and  which 
were  theretofore  the  estate  and  inheritance  of  J.  Plumsted,  late 
of  4*c.  situate  in  the  several  parishes  thereinbefore  mentioned, 
together  with  all  rights,  privileges,  advantages,  hereditaments, 
and  appurtenances  belonging  or  appertaining  or  to  or  with  the 
same  then  or  at  any  time  theretofore  held,  used,  occupied, 
possessed,  or  enjoyed,  or  accepted,  reputed,  deemed,  taken,  or 
known  as  part,  parcel,  or  member  thereof,  or  as  belonging 
thereunto  respectively ;  and  all  the  estate,  right,  title,  interest, 
use,  trust,  possession,  property,  claim,  and  demand  whatso- 
ever of  him  the  said  J.  P.  Reeve,  of,  in,  to,  or  out  of  the  pre- 
mises, to  hold  to  the  said  J.  Lioyd,  his  heirs  and  assigns,  for 
the  purpose  of  enabling  him  to  suffer  a  recovery  to  enure  to 
the  use  of  the  said  J.  P.  Reeve,  his  heirs  and  assigns ;  that 
a  recovery  was  accordingly  suffered  of  lands  in  Eton  Bridge, 
but  that  in  the  said  recovery  no  mention  was  made  of  tithes, 
the  demandant,  who  was  concerned  as  attorney  for  J.  P.  Reeve 
the  vouchee,  not  being  apprised  that  the  said  J.  P.  Reeve  was 
entitled  to  the  tithes  of  the  estate,  but  that  he  had  since  disco- 
vered that  J.  Plumsted  was  seised  of  the  tithes  of  the  estate, 
and  that  the  same  passed  by  his  will  to  the  said  «7.  P.  Reeve 
the  vouchee.  The  affidavit  further  stated  that  it  was  the  inten- 
tion of  the  said  Jl  P.  Reeve  and  of  the  demandant,  that  the 
said  bargain  and  sale  and  recovery  should  comprise  all  the 
estate  and  interest  of  the  said  J.  P.  Reeve,  in  the  parish  of  Eton 

r  p  2  Bridge, 
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1801.        Bridge  J  which  had  passed  to  him  by  the  will  of  the  said  J. 

— Plumsted  the  testator. 

^7"  Bayley^  Serjt,  relied  on  a  case  of  Milbanke  v.  JcU^^  de- 

Reevc  cided  in  the  Court  of  Pleas  at  Durham^  23d  Jviy  1772^  with 
the  concurrence  of  the  late  Mr.  Justice  Goidd  and  Mr.  Jus- 
tice Wilhsj  who  were  consulted  upon  it.  (a)  i^» 

{a)  The  following  is  a  note  of  that  case,  lands,  tenements,  coal  mines^  titbe^  and 
MUbanke  v.  JoUijfe.  In  the  Court  of  hereditamefUs  whatsoever,  to  ^.  Jl.  as  t^ 
Fleas  at  Durham,  And  see  Home  de-  nant  to  the  prwdfte  for  auffaing  a  rec*- 
xnandant,  S  Taunt.  403.  very  to  the  use  of  hima^  in  fee.  The 
On  the  11th  of  January  1704  Jlaljth  recovery  was  sufiered  on  the  Sd  (kkber, 
Hedworth  Esq.  by  his  will  devised  to  his  11  Geo,  1.  of  the  manor  or  deuwin  of 
son  John  Hedworth  Esq.  and  his  heirs,  all  Chester  le  Street,  with  its  members  and  ap- 
his manor  of  Chester  deanery,  with  the  ap-  purtenances,  SO  messuages^  1£0  cott^go^ 
purtenances,  and  all  his  messuages,  lands,  1  dovehouse,  10  gardens*  laOO  aeniof 
and  hereditanientswhatsoever  in  the  county  land,  1400  acres  of  meadow,  1300  acres 
of  Durham^  and  all  other  his  real  estates,  of  {xisture^  20  acres  of  woody  800  aocs 
On  the  27th  and  28th  jiugust  1714,  by  of  furze  and  heath,  400  acres  of  isoor, 
lease  and  release  (on  the  marriage  of  J(^n  and  also  mines  of  coal  and  ro"«m*^«  of 
Hedworth  with  Susannah  Sojthia  Pdsant)  pasture  for  aU  cattle^  with  the  ap|Mrt» 
he  conveyed  to  trustees  all  that  the  manor  nances  in  the  parish  of  (Chester  i»  Ife 
or  lordship,  or  deanery  of  Chester  le  Street,  Street,  On  the  15ih  Decentber  1746 
with  the  appurtenances,  and  divers  lands,  John  Hedworth  by  his  will  devised  to  flh 
^c.  (as  described),  and  all  other  the  mes-  Richard  HUton  and  Sir  Ba^  AfiBaah>, 
suages,  lands,  tenements,  and  heredzta"  and  their  heirs,  all  that  his  deanery,  pi^ 
ments  whatsoever  of  him  the  said  John  bend,  rectory,  and  Tican^  of  the  eole» 
Hedworth  in  Chester  le  Street  or  elsewhere  giate  church  and  parish  of  Ckeater  m  tin 
in  the  county  of  Durham,  wherein  he  had  Street,  and  the  manor  and  loyaltieB  iise»- 
any  estate  of  freehold  or  inheritance,  to-  of,  and  all  tithes,  jtr.  tbeseunto  bdoag^ 
gether  with  all  heredUametUs,  rights,  mem-  ing,  and  all  other  his  messuages,  lands,  aad 
bers,  and  appurtenances,  to  the  said  manor,  hereditaments,  in  trust  as  to  one  nflietj 
lordship,  or  deanery,  and  premises  -be-  thereof  for  his  daughter  £tmmB9%  Lidy 
longing,  enjoyed  therewith,  or  reputed  as  HUton  (mother  of  IVIrs*  JoUifi),  and  iSit 
part  thereof,  (excepting  tithes  and  mines),  heirs  of  her  body  ;  and  as  to  the  other 
to  the  use  of  himself  and  his  heirs  until  moiety  for  hisdaughter  £ltaaie<A  (tbenMV 
the  marriage,  then  to  himself  for  life,  re-  titer  of  Lady  Milbanke),  and  the  hess  of 
mainder  to  the  first  and  other  suns  of  the  her  body*  with  remainders  to  the  heirs  of 
marriage  in  t^l  male,  remainder  to  him-  his  body.  The  testator  gave  his  eofyfaoU 
self  and  the  heirs  male  of  his  body,  re-  estates  upon«the  like  trusts,  and  in  hu  de- 
mainder  to  the  daughters  of  the  marriage  vise  thereof  directed  that  if  his  daughter 
in  tail,  remainder  to  his  own  right  heirs.  Lady  Hilton  should  make  any  odier  dtam 
There  was  issueofthis  marriage  one  daugh-  upon  them  than  under  his  will,  every  de^ 
ter  only,  Eleanqr,  married  to  Sir  Richard  vise  in  her  favour  contained  thc^n  jhoaU 
Hilton,  and  mother  of  Mrs.  JoUiffc,  The  be  void.  On  the  86th  and  27th  Jwte 
said  Jb/m  Hedworth  (previously  to  his  mar-  1754,  Sir  Richard  and  Lady  HUtm  coa- 
riage  with  a  second  wife,  the  mother  of  veyed  all  that  moiety  and  all  other  the 
Lady  Milbanke),  being  a  tenant  in  tail  ui>-  part  and  share  of  Lady  Hilton  of  and  ia 
der  the  above  settlement,  barred  the  limita-  the  manor  and  deanery  of  Chester  le  Strett, 
tions  to  the  daughters  of  the  first  marriage,  with  the  appurtenances,  and  the  advovsoo, 
by  recovery  suffered  in  consequence  of  a  donation,  and  right  of  presentation  o^  in, 
lease  and  release,  dated  the  4th  and  5th  and  to  the  church,  curacy,  or  donative  of 
September  1724,  whereby  he  granted,  bar-  Chester  aforesaid,  and  of  aD  those  farm- 
gained,  fold,  and  released  all  that  the  ma-  holds,  titlies,  &c  late  of  the  said  John  HeA- 
nor  or  lordship,  or  deanery  of  Chester  le  worth,  &c.  to  a  tenant  to  the  preedpe  for 
Street,  with  the  appurtenances,  j-c.  (de-  suffering  a  recovery,  to  the  uaes  therein 
scribing  the  premises  in  the  same  words  as  mentioned.  The  recovery  then  suf&redwts 
used  in  the  settlement),  and  all  other  his  of  a  moiety  of  the  manor  or  deanery  of 
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The  Court  J  after  some  hesitation  on  the  part  of  Lord  AlvaU'        1801. 
la/j  Ch.  J.,  allowed  the  amendment. 


Dowts 


v. 
Chater,  Stc,  and  also  of  all  and  all  manner  the  recovery  therefore  was  opposed  as  af-  Reew. 
of  tithes,  &c.  and  also  of  the  advowson,  d€>-  fecting  the  right  of  Mrs.  JoUtffe, 
nation,  and  right  of  presentation  of,  in,  and  On  the  part  of  Sir  Ralph  MUbanke  and 
to  the'  church  of  Che^er  in  the  Street,  Sir  his  son  it  was  urged,'  that  it  appeared  from 
Jlalj)h  and  Lady  MUbanke  afterwards  suf-  the  whole  case,  and  particulairly  from  the 
fered  a  recovery  of  the  other  moiety  by  the  devises  in  the  will  of  John  HedworUi  of 
aame  description.  the  15th  of  December ^  1746,  that  it  was 
On  the  Slst  of  March,  1772,  Mr.  JoU  bis  intention  by  the  settlement  of  the  4th 
Uffe  contesting  the  alternate  right  of  pre-  and  6th  September,  1724,  and  the  recovety 
•entation  derived  through  Lady  MUbafike,  sufiered  thereupon,  to  include  the  advow- 
A  rule  was  obtained  in  the  Court  of  Pleas  son ;  and  the  recovery  sufiered  by  Sir 
at  Durham,  on  behalf  of  Sir  R,  MUbanke  Richard  and  Lady  Hilton  in  1754,  was  also 
and  his  eldest  son  by  EtixtUteth  his  wife  de-  relied  upon  to  shew  that  they  did  not  con- 
ceased,  calling  on  Mr.  JoUiffe  and  Eleanor  sider  themselves  entitled  to  more  than  a 
his  wife  to  shew  cause  why  the  writ  of  entry  moiety  of  the  advowson.  It  was  therefore 
of  the  recovery  suffered  by  John  Hedvxnrth  contended  that  as  the  intention  of  John 
Sd  Odo^tfT,  11  ^?w.  1.  ^ould  not  be  amend-  Hedworth  to  include  the  advowson  ap- 
ed by  inserting  the  words,  *'  ac  etiam  advo-  peared,  if  the  recovery  did  not  contain  pro- 
eationem,  pre»entationem,  donataonem,  no-  per  words  to  efiectuate  such  intention  it 
nUnationem,  Uberam  dispontionem  et  jut  was  amenable. 

patronatus  ecdesia  de  Chester  le  Street,  ac  The  matter  having  been  argued  before 

etittm  advocationem,  pretentatupienif  dona^  the  Justices  of  the  Court  of  Pleas  on  the 

tionem,  Uberam  ditjxMtioHem  etjus  patro-  16th  of  April,  1772,  it  was  referred  to  Mr. 

natua  de  curatione  de  Chester  le  Street,**  Justice  Gould,  and  Mr.  Justice  WUlet,  the 

next  after  the  words  quadrapnt,  acrtuitio-  temporal  chancellor  of  the  county  palatine 

nr ;  and  why  the  writ  of  seisin  apd  the  re-  of  Durham,  and  both  of  them  Justices  of 

cord  of  the  recovery,  and  exemplification  the  Court,  for  their  opinion  thereupon,  who 

thereof  and  all  entries  and  proceedings  re-  were  desired  to  appoint  the  parties  to  at- 

lating  to  the  same  recovery,  should  not  also  tend  them  by  their  counsel  if  they  thought 

be  amended  accordingly.  proper,  in  order  to  have  the  said  master  of 

'    On  the  part  of  Mr.  and  Mrs.  JoUiffe  it  kw  fuUy  argued  before  them;  and  the  said 

was  insisted,  that  by  the  settlement  of  the  Justices  were  requested  to  certify  their  opi- 

S7th  and  28th  of  August,  1714,  the  curacy  aion  to  the  said  Court. 

of  Cheater  U  Street  passed  under  the  general  The  certificate  was  as  follows : 

word  hereditaments,  and  was  properly  set-  "  We  are  of  opinion  that  the  recovery 

tied  to  uses,  and  remained  so  settled,  there  ought  to  be  amended  by  inserting  '  the 

being  no  words  in  the  recovery  proper  for  words  in  the  manner  prayed  by  the  motion, 

a  precovery  to  pass  the  nom'viation  to  the  H,  Gould,  E.  WUles,  SerjeatUs  Inn,  June 

curacy,  consequently  that  Mrs.  JoUiffe,  as  2d,  1772.** 

heir  of  the  body  of  John  Hedworth  by  Su-  On  the  23d  of  June,  1772,  afler  hearing 

joonaA  Sophia  his  first  wife,  was  solely  enti-  counsel  on  both  sides,  the  Court  of  Ileas 

tbd  to  the  nomination.  The  amendment  to  made  the  rule  for  the  amendment  absolute. 


Hartshorn 
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ivw.  27th.        ARrsHORN  and  Another,  Assignees  of  Wright,  a 

Bankrupt;  v.  Mary  Slodden. 

Ift  debtor  at  the  fTHROVER  for  goods.     The  cause  was  tried  at  the  last  Sum- 

cfeditor  give '  "^er  Assizes  for  Kenty  before  Lord  Keryorij  and  a  verdict 

goods  out  of  his  found  for  the  Plaintiffs  for  90/.,  with  liberty  to  the  Defendant 

mentof  abond^'  to  move  to  have  a  nonsuit  entered,  if  the  Court  should  think 

not  then  due,  jjim  entitled  to  do  so  under  the  following  circumstances:  The 

wards  become  Bankrupt  being  indebted  to  the  Defendant  in  1502.  for  which 

bankrupt,  the  jj^  jj^d  ffiven  his  promissory  note,  was  applied  to  by  her  on  the 

mere  arcum-  *•   rt  »  r^  n      t  •  «•!. 

stance  of  the        10th  of  September ^  1800,  for  a  further  secun^,  upon  wucn 

due^wuf  ^^  ^^  8^^®  ^^^  *  '^'^^  ^^^  payment  of  the  debt  with  interest  in  six 
alone  vitiate  the  months.  After  this,  hearing  that  the  bankrupt  was  in  fiiiling 
ST  ^Sl^of ''^  circumstances,  the  Defendant  on  the  29th  of  Naoember  in  the 
fraudulent  pre-  Same  year  desired  the  bankrupt  to  let  her  have  some  of  die 
judice  (a).  goods  out  of  his  shop,  which  was  a  shop  for  the  sale  of  earthen* 

ware,  and  full  of  goods,  in  payment  of  her  debt.  The  bank- 
rupt having  agreed  to  this,  a  person  on  behalf  of  the  Defendant 
went  to  the  bankrupt's  house  about  three  o'clock  in  the  after- 
noon of  the  same  day,  and  began  packing  up  and  sending  away 
to  the  Defendant's  a  considerable  quantity  of  5/^^^*d!sAirf  ware. 
The  packing  up  lasted  till  afler  it  was  dark,  and  some  of  the 
goods  were  removed  in  the  dark,  but  no  privacy  in  the  trans- 
action was  attempted.  The  bankrupt  made  out  a  bill  of  par- 
cels to  the  Defendant,  in  which  he  charged  the  goods  at  90^ 
which'was  more  than  their  value,  and  an  indorsement  was  made 
upon  the  bond  for  the  receipt  of  90/.  in  part  payment  of  the 
debt.  The  quantity  of  Staffordshire  ware  removed  was  consi- 
derably more  than  the  Defendant  could  have  any  use  for  in  her 
family,  and  she  was  not  in  trade.  On  the  5th  or  6th  of  Decern' 
her  following,  the  bankrupt  was  arrested,  and  on  the  9th,  while 
in  prison,  executed  an  assignment  of  all  his  effects,  which  con- 
stituted the  act  of  bankruptcy.  It  being  contended  that  this 
was  a  fraudulent  preference  on  the  part  of  the  bankrupt,  because 
the  bond  was  not  due  at  the  time  the  goods  were  required  by 
the  Defendant  and  delivered  to  her.  Lord  Kenyan  advised  the 
Jury  to  find  a  verdict  for  the  Plaintiffs  for  90/.  the  amount  of  the 
charge  in  the  bill  of  parcels,  in  order  that  the  point  might  be 

ia)  S.  C.  4  Esp,  RqK  GO.  And  see  JSayley  v.  Baiiard,  1  Campb,  416.  Cn^  ▼' 
Crouch,  11  Easit  261.  S.  C.  2  Campb.  166.  Dixon  \,  Baldwin,  5  East^  ]7d.  TVni- 
ton  V.  HargreaveSt  7  Easty  544.  .  Fidgeon  v.  Skarpe,  b  TaunU  539. 

brought 
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brought  before  the  Court,  and  no  further  expence  be  incurred 
if  they  should  think  such  a  verdict  could  be  maintained  in  law. 

Accordingly  a  rule  nisi  for  entering  a  nonsuit  having  been  ob- 
tained on  a  former  day, 

Best  and  Praed,  Serjts.,  now  shewed  cause.  If  the  transfer 
of  the  property  in  question  was  made  in  conteipplation  of  an 
act  of  bankruptcy,  it  was  clearly  void.  Now  the  nature  and 
quantity  of  the  goods,  as  well  as  the  time  and  manner  of  removal, 
equally  shew  that  the  transaction  was  not  in  the  ordinary  course 
of  trade ;  and  indeed  the  demand  of  the  goods  was  founded  on 
a  knowledge  that  the  bankrupt  was  in  failing  circumstances.  It 
cannot  be  said  that  the  transfer  was  made  under  any  threat  or 
fear  of  legal  process,  since  the  Defendant  was  not  in  a  situation 
to  threaten  the  bankrupt,  the  original  debt  being  extinguished 
by  the  bond,  and  the  bond  itself  not  being  due.  The  transac- 
tion therefore  must  be  taken  to  be  a  voluntary  transfer  in  con- 
templation of  bankruptcy,  for  the  purpose  of  giving  the  De- 
fendant a  preference  over  the  other  creditors.  In  Atda-son  v. 
Temphj  4  Burr.  22S9.  Lord  Man^ld  considers  the  question, 
whether  a  transfer  made  upon  the  eve  of  a  bankruptcy  be  void 
or  not,  as  depending  on  this.  Whether  it  be  done  in  the  ordi- 
nary course  of  business?  And  in  Bust  v.  Cooper^  Camp.  633. 
Lord  Mansfield  says,  where  a  sale  of  goods  is  fraudulent,  and 
done  with  no  other  view  whatsoever  but  to  defeat  the  equality 
of  the  bankrupt  laws,  it  is  void  on  account  of  such  intended 
fraud ;  and  he  also  relied  on  the  circumstance  that  the  De- 
fendant in  that  case  nev^r  bought  or  dealt  in  the  kind  of  goods 
transferred.  The  case  oi  Smith  v.  Payne^  6  Tain  Bep.  152.  is 
no  authority  in  the  present  case,  because  there  the  Jury  express- 
ly negatived  any  fraudulent  preference,  whereas  here  the  ques- 
tion of  fraud  is  leit  open  for  the  Court  to  decide.  Besides,  in 
that  case  the  debt  was  due  {a)  at  the  time  when  the  goods  were 
delivered  to  the  creditor. 

Shepherd^  Serjt.,  in  support  of  the  rule.  The  only  question 
is.  Whether  the  circumstance  of  the  bond  not  being  actually 
due  at  the  time  when  the  goods  were  delivered,  will  make  that 
delivery  void,  which  would  clearly  have  been  good  had  the  bond 
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(a)  Indeed  in  Singleton  and  Othertj  Auigneeiof  Howell  v.  JButlerp  ante,  p.  288. 
where  payment  of  a  note  was  defeated  on  the  ground  of  fraudulent  preference,  Lord 
"Sldon  parUy  Attinguithed  the  case  from  that  A  SmUh  v.  Pd^nt  hy  obterring  thai  in 
the  latter  <*  the  security  was  taken  for  a  debt  actually  due.** 
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be6n  over-due?  A  bond  is  debihm  inpnesentiy  tbongfa  sohenAm 
injuturo;  and  if  the  obligor  upon  application  from  tbeoUigee^ 
pay  the  debt  before  the  day  of  payment  expressed  in  the  bond 
there  can  he  no  ground  to  impute  fraud.     The  case  of  Thomp- 
son v.  Freeman^  1  Term  Rep,  155.  is  decisive  of  this  point,  For 
there  the  Defendant  having  joined  with  the  bankrapt  in  two 
bonds,  the  latter,  befoi*e  the  bonds  became  doe,  or  the  Defeod* 
ant  had  been  damnified,  sent  for  the  I>efendant  in  conseqaence 
of  a  letter  intimating  his  failing  situation  (which  letta^het^ 
mistake  conceived  to  have  come  from  the  Defendant's  agents), 
and  proposed  to  him  to  take  but  his  debt  in  (roods ;  to  wfaidi 
the  Defendant  acceded,  and  a  warrant  of  attorney  was  gifeB, 
upon  which  the  goods  were  taken;    and  tlie  Defendants 
held  to  be  entitled  to  retain  the  goods. 

Lord  Alvanley,  Ch.  J.  The  case  of  TTfompsan  ▼.  Fremn 
has  satisfied  the  only  doubt  which  I  entertained.  The  impressoQ 
of  the  case  upon  my  mind  was  &vourable  to  the  DefeadaDi; 
and  I  only  wished  for  an  authority  to  sanction  my  opinion: 
such  an  authority  has  now  been  produced,   for  the  case  of 
Thompson  v.  Freeman^  as  far  as  principle  is  concerned,  is  d^ 
cisive  of  the  present  In  this  case  a  debt  was  bond^fide  Aa^frm 
the  bankrupt  to  the  Defendant  upon  a  promissory  note;  aod 
the  latter  finding  that  the  former  was  in  failing  circumstances, 
applied  for  a  better  security,  and  received  a  bond,  with  a  con- 
dition tliat  it  should  be  void  on  payment  of  the  debt  in  sx 
months.     Though  it  be  clear  in  point^of  law  that  this  hoA 
extinguished  the  debt,  and  that  it  did  not  give  any  new  right  of 
action  until  after  the  lapse  of  six  months  ;  yet  the  parties  pro- 
bably knew  nothing  of  all  this ;  and  for  any  thing  that  appeiis 
they  may  have  supposed  that  the  defendant  had  the  samerivift 
to  enforce  the  bond  by  action  which  she  had  before  to  enfoite 
the  debt.     Soon  aflcr  the  Defendant  began  to  suspect  that  tk 
bankrupts  circumstances  were  growing  worse ;  upon  which  she 
demanded  a  further  security  for  her  debt,  namely,  a  deliw; 
of  goods,  which  demand  was  accordingly  complied  with.   It 
is  admitted  that  a  trader  cannot  in  contemplation  of  baot 
ruptcy  dispose  of  his  goods  of  his  dwn  accord  without  applic»- 
tion  on  the  part  of  his  creditor.    But  it  is  not  sufificient  to  awid 
the  delivery  of  goods  by  a  trader  that  such  deiivery  be  nade 
voluntarily  on  his  part,  and  that  an  act  of  bankruptcy  ensues;  tt 
must  also  appear  that  he  had  the  act  of  bankruptcy  in  contempb* 
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tilon  at  the  time  oF  the  delivery.  Nor  has  it  ever  been  held  that 
if  a  creditor  press  for  payment  of  his  debt,  and  thereby  obtain 
goods,  that  the  intention  of  the  bankrupt  shall  be  called  in  aid 
to  set  aside  the  transfer.  If  the  goods  be  delivered  through  the 
urgency  of  the  demand,  or  the  fear  of  prosecution,  whatever 
may  have  been  in  the  contemplation  of  the  bankrupt,  this  will 
not  vitiate  the  proceeding.  The  case  which  has  been  cited 
directly  applies.  Mr,  Justice  BuUer  there  left  it  to  the  Jury  to 
consider,  <'  whether  the  means  which  the  bankrupt  put  into 
the  Pefendant's  hands  to  pay  himself  were  fraudulent  or  not; 
for  if  she  had  executed  the  warrant  of  attorney  from  necessity 
in  order  to  save  herself,  though  perhaps  acting  by  mistake,  or 
under  a  false  apprehension  that  the  Plaintiff  was  taking  duf! 
means  to  enforce  his  demand  upon  her,  it  was  certainly  a  legal 
act ;  but  if  she  had  acted  with  a  view  to  favour  the  Defendant, 
and  give  him  an  unjust  preference,  it  was  void.**  From  the 
report  of  Lord  Kenyon  we  are  certainly  not  to  consider  this  as 
a  case  of  fraud,  except  so  far  as  fraud  is  to  be  inferred  from 
the  circumstance  of  the  bond  not  being  due.  The  cases  of 
Alderson  v.  Temple  and  Harman  v.  Fisher,  proceeded  on  the 
ground  of  the  transfer  of  property  not  being  completed ;  and 
therefore  do  not  apply  to  this  case ;  |)ut  it  has  been  established 
by  subsequent  decisions,  that  it  is  competent  to  a  creditor  to 
press  his  debtor  for  a  further  security  at  any  time  previous  to 
the  bankruptcy ;  and  if  a  security  be  bondjide  given  under  the 
impression  of  an  obligation,  and  not  springing  from  the  vo- 
luntary act  of  the  bankrupt,  such  security  is  good.  And  the 
case  of  Thompson  v.  Freeman  completely  satisfies  me,  that  th^  • 
circumstance  of  the  bond  not  being  enforceable  by  immolate 
arrest  makes  no  difference.  Here  the  Defendant  demanded  d 
farther  security  for  the  debt  previous  to  any  act  oi  banklruptcy  i 
and  w^  are  not  to  presume  that  the  delivery  was  voluntary  on 
the  part  of  the  bankrupt,  since  we  must  understand  from  the 
Teport  of  the  noble  and  learned  Judge,  that  if  it  had  not  been 
for  the  question  of  law  respecting  the  bond  not  being  actually 
due,  the  Jury  would  have  found  a  verdict  for  the  Defendant 

Heath,  J.  I  am  of  the  same  opinion.  It  appears  to  me  that 
there  is  not  only  no  fraud  found  in  this  caSe,  but  no  ground  from 
which  the  Jury  could  have  inferred  fraud.  A  bankrupt  has  the 
disposition  of  his  property  till  the  moment  when  he  commits  an 
act  of  bankruptcy ;  and  xmless  he  dispose  of  it  injraudem  legisj 

his 
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his  transfer  will  be  good.  Fraud  indeed  changes  the  compkxioo 
of  things  both  in  civil  and  criminal  cases*  Thus,  if  thieresnoder 
pretence  of  legal  process  persuade  those  within  the  house  to  opeo 
the  door,  and  then  rush  in  and  rob  the  house^  it  is  neverdiciai 
burglary,  for  the  law  will  supply  the  breaking,  because  dled^ 
vice  by  which  they  entered  was  injraudem  Ugis.  But  it  is  not 
sufficient  to  impeach  a  payment  that  the  debtor  yolantariljpBf 
his  creditor,  unless  at  the  time  he  so  pay  him  he  has  an  acttf 
bankruptcy  in  contemplation.  If  a  father  advance  portiaoslD 
his  children,  such  advance  is  voluntary,  but  not  fraudoloi^iB- 
less  in  contemplation  of  bankruptcy. 

RooKE,  J.  I  entirely  concur  in  opinion  with  the  rest  of  tk 
Court  in  thinking  that  a  nonsuit  ought  to  be  entered.  Hiot 
may  perhaps  be  some  circumstances  in  the  report  leadiif  tot 
suspicion  of  fraud ;  but  I  have  no  doubt  that  if  the  whole  ok 
had  been  left  to  the  jury,  a  verdict  would  have  been  found fv 
th'e  Defendant,  and  the  imputation  of  fraud  would  hsfe  bea 
negatived ;  for  Lord  Kem/on  advised  the  jury  to  find  a  ?enb 
for  the  Plaintiff,  merely  for  the  purpose  of  bringing  the  qoesdoi 
of  law  before  this  Court  The  question,  exclusive  of  fiiad,i 
this,  Whether  the  Court  must  necessarily  imply  this  trsxisMtiiB 
to  be  illegal  from  the  single  circumstance  of  the  bond  Dotbsv 
due  ?  It  is  true,  that  by  giving  the  bond,  the  nature  of  the 
debt  wa&  changed,  and  the  payment  of  it  could  not  ha^e  bea 
enforced  at  the  time  when  these  goods  were  given.  But  I  do 
not  hold  that  every  bondjide  payment  of  a  debt,  to  whiditb 
party  could  not  be  absolutely  compelled,  is  necessarily  a  bvi 
upon  the  bankrupt  laws.  Though  the  payment  be  soiarToha- 
tary  that  it  could  not  have  been  enforced,  yet  it  is  not  therefan 
void,  unless  made  coUusively  between  the  parties  in  contempb' 
tion  of  bankruptcy.  In  the  present  instance  the  paymentwttb 
way  of  anticipation  of  a  debt  not  then  actually  enforceaUe.  ^ 
the  case  of  Thompson  v.  Freeman  is  in  point  to  shew  thstsod 
a  payment  may  be  good  if  made  at  the  request  of  the  credttt 
There  is  also  a  case  of  Hassell  v.  Simpson,  Co.  B.  JL  SB.  [&]^ 
which  Lord  Mansfield  seems  to  hoki  the  sanie  doctrine.  1^ 
bankrupt  there  having  conveyed  to  the  Defendant  (who  bi 
become  surety  for  him  in  a  bond  which  the  Defendant  was  itf 
called  upon  to  pay  till  after  the  bankruptcy)  a  copyhold  esUtttfi 


(o)  Fourth  Edition. 
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all  his  stock  in  trade^  and  personal  estate,  Lord  Mansfield  says,        1801. 

••  if  he  had  conveyed  only  the  copyhold,  and  that  at  the  request 

of  the  surety,  it  would  have  been  good.*^    This  case  appears  to     odAnoS 

me  strongly  to  corroborate  that  of  Thang[>son  v.  Freeman.     On       ^  J|^ 

general  principles  likewise  a  trader  has  as  much  right  to  pay  his 

debts  before  they  become  actually  due  as  any  other  person ;  and 

the  creditor  is  not  to  lose  the  benefit  of  such  payment  because 

a  bankruptcy  ensues,  unless  it  be  made  with  a  view  to  defeat  the 

policy  of  the  bankrupt  laws. 

Chambre,  J.  The  payment  of  a  debt  before  it  is  recoverable 
may  be  a  material  circumstance,  from  whence  a  Jury  may  infer, 
together  with  other  circumstances,  that  such  payment  was  frait- 
dulent.    The  rule  appears  to  me  to  be  this ;  any  payment 
made  by  a  trader  before  an  act  of  bankruptcy,  and  in  contem- 
plation of  such  act,  and  with  a  view  on  his  part  to  give  a  pre- 
ference to  a  particular  creditor,  is  void.     This  doctrine  indeed 
is  new,  and  has  been  intrpduced  within  our  own  memory;  but 
affords  a  good  rule,  because  founded  in  equity.     In  this  case 
however  the  question  is,  Whether  the  circumstance  of  the  debt  ^ 
not  being  payable  is  of  itself,  and  in  point  of  law,  sufficient  to 
avoid  the  payment  altogether  as  fraudulent  ?  I  cannot  think  that 
it  is.  It  is  perfectly  clear  that  the  Defendant  in  this  case  sought 
for  payment  of  her  debt,  because  she  was  apprehensive  of  a  bank- 
rnptcy ;  judging  from  appearances,  she  thought  her  debtor  in 
bad  circumstances,  and  therefore  used  due  diligence  to  obtain 
payment  of  her  debt,  as  any  iair  creditor  might  have  done.  But 
we  cannot  say[that  the  single  circumstance  of  the  bond  not  being 
payable  at  the  time  is  sufficient  to  make  the  payment  fraudulent. 
Perhaps  it  might  have  been  as  well  if  the  whole  question  had 
been  left  to  the  Jury ;  but  I  understand  from  the  report,  that  if 
this  point  had  not  occurred,  the  verdict  must  have  been  for  the 
Defendant ;  and  indeed  I  think  it  ought  to  be  for  the  Defen- 
dant notwithstanding  this  point.  Great  stress  has  been  laid  on 
the  late  delivery  of  the  goods,  but  although  that  circumstance 
shews  that  the  Defendant  was  under  apprehension,  it  does  not 
prove  fraud ;  for  it  appears  that  the  persons  who  removed  the 
goods  began  early,  and  we  can  only  infer  therefore  that  they  were 
unwilling  to  leave  the  work  unfmished.   Indeed,  if  a  fraudulent 
preference  had  been  intended,  the  bankrupt  would  have  paid 
off'  the  whole  debt,  for  the  shop  was  full  of  goods,  and  those  re- 
moved by  the  Defendant  constituted  only  a  small  part  of  the 
stock.     Besides,  the  bankrupt  made  a  very  good  bargain,  for  in 
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making  out  his  bill  of  parcels  be  charged  the  Defendant  a 
higher  price  than  the  goods  were  worth.  It  is  true  that  the 
Defendant  could  not  have  put  the  bond  in  suit  at  dmt 
time,  but  still  she  might  have  injured  the  bankrupt's  credit  by 
being  clamorous  for  her  debt,  and  perhaps  have  prevented  him 
from  continuing  his  trade.  It  appears  to  me  ther^<Mne  that  if 
the  case  had  been  lefl  entirely  to  the  Jury,  the  weight  of  cyv- 
dence  w%s  so  much  in  the  Defendant's  favour,  that  they  most 
have  found  for  her ;  for  I  do  not  perceive  any  circomstance 
from  which  fraud  can  be  inferred.  Considering  indeed  that 
the  payment  of  the  bond  at  a  time  when  it  was  not  capable  of 
being  enforced  by  action  was  the  only  point  reserved^  I  diink  a 
nonsuit  ought  to  be  entered.  Rule  absdute. 
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If  the  Plaintiff 
in  an  action  of 
~  tnault  having 
recoTcred  only 
SO  ahillinfft  da- 
mage., Xeby 
he  is  entitled  to 
no  more  than 
80  ahilUngt 
costs,  bring  an 
action  on  the 
judgment,  and 
obtaining  judg- 
ment by  defiuilt 
in  that  action 
enter  it  up  for 
debt  and  costs, 
the  Court  on 
affidavit  of  the 
Defendant  being 
resident  in  the 
city  of  London 
and  liable  to  be 
summoned  to 
the  Court  of 
Requests,  will, 
under  the  39  & 
40  (^M.  8. 
c  104^  set  aside 
the  judgment  as 
to  the  costs  (a). 


rpHIS  was  an  application  to  set  aside  the  judgment  entered  up 
in  this  case  as  to  the  costs.  The  circumstances  under  which 
the  application  was  made  were  as  follow :  In  Hilary  Term  last 
the  Plaintiff  commenced  an  action  of  assault  in  this  oooit 
against  the  Defendant,  and  at  the  GuildhaU  Sittings  after  that 
Term  obtained  a  verdict  for  20  shillings,  whereby  he  became 
entitled  to  no  more  costs  than  damages.  The  Plaintiff  then 
brought  an  action  of  debt  upon  the  judgment,  upon  which  the 
Defendant's  attorney  tendered  to  the  Plaintiff's  attorney  his  40 
shillings,  and  gave  him  notice  that  if  he  took  a  judgment  by  de- 
fault and  entered  it  up  for  costs,  the  Court  would  be  moved  to 
set  that  judgment  aside  as  to  the  costs.  This  tender  w^as  refused, 
and  judgment  being  suffered  to  go  by  de&ult,  was  signed  by  the 
Plaintiff's  attorney  for  debt  and  costs  in  Trinity  Term  last, 
and  an  execution  issued  thereon  in  the  vacation  following.  To 
found  this  application  there  was  an  affidavit  on  the  part  of  the 
Defendant,  stating  that  he  was  an  inhabitant  and  resident  io 
the  city  of  London,  and  liable  to  be  summoned  to  the  Court  of 
Requests  in  that  city,  and  that  the  debt  sued  for  and  recovered 
by  the  Plaintiff  amounted  to  no  more  than  40  shillings. 

A  rule  nisi  had  been  obtained  on  a  former  day,  at  which  time 
the  Court  were  referred  to  the  39  &  40  Geo.  3.  c.104.  (local  and 

(a)   Vide  Watchhorn  v.  Cook,  2  M,  and  S.  S48.  Calwrt  r.  Evernrd,  5  M.imdS, 
MO.  Xrowtofi  V.  Moggridge,  I  Tauni,  896. 

per- 
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personal  acts)  repealing  so  much  of  the  statutes  ofjac.  1.  c.  15*        .^^I* 

and  14  Geo.  2.  c.  10.  as  confined  the  jurisdiction  of  the  Court       *" 

of  Requests  to  40  shillings,  and  extending  that  jurisdiction  to  ^^ 

5L  The  12th  section  of  the  act  enacts,  "  that  if  any  action  or  Coa»i, 
suit  shall  be  commenced  in  any  other  court  than  the  said  Court 
of  Requests  for  any  debt  not  exceeding  the  sum  of  5L  and  re- 
coverable by  virtue  of  the  statutes  of  Jac.  1.  and  Geo.  2.  and  of 
this  act  or  any  of  them,  in  the  said  Court  of  Requests,  then  and 
in  every  such  case  the  Plaintiff  or  Plaintiffs  in  such  acdon  or 
suit  shall  not  by  reason  of  a  verdict  for  him,  her,  or  them,  or 
otherwise  have  or  be  entitled  to  any  costs  whatsoever." 

Bestj  Seijt.,  now  shewed  cause,  and  relied  in  the  first  place 
on  an  affidavit,  stating,  that  when  a  plea  was  demanded  of  the 
Defendant's  attorney,  the  answer  given  was,  that  the  Plaintiff 
might  take  a  judgment  if  he  pleased :  2dly,  He  insisted  that  the 
application  was  made  too  late,  for  that  the  Plaintiff  signed  his 
judgment  in  Trinity  Term  last,  at  which  time  the  Defendant 
ought  to  have  applied  to  the  Court,  and  not  have  suffered  the 
Plaintiff  to  take  out  execution  before  he  made  any  complaint  (a)  t  ' 
3dly,  He  argued,  that  as  this  was  the  case  of  a  judgment  by 
default,  the  Court  would  not  attend  to  the  application,  and 
cited  Brampton  v.  Crabby  1  Str.  46:  and,  4thly,  That  the 
words  of  the  S9  and  40  Geo.  3.  being,  '<  by  reajson  of  a  verdict 
or  otherwise,*"  this  case  did  not  fall  within  the  provision,  being 
a  judgment  by  default 

Shepherd^  Serjt.,  in  support  of  the  rule  observed,  that  evea 
supposing  the  Defendant  to  be  late  in  his  application,  still  that 
objection  could  not  apply  to  a  case  like  the  present,  where  the 
ground  of  the  application  was,  that  the  judgment  for  the  costs 
was  void,  the  Plaintiff  being  deprived  of  costs  by  the  provi- 
.  sions  of  39  and  40  Geo.  3.  {  but  he  contended  that  the  appUcar 
tion  was  made  as  early  as  possible,  the  execution  having  only 
been  taken  out  in  the  vacation  (till  which  time  the  Defendant 
had  no  reason  to  suppose  the  Plaintiff  would  attempt  to  en- 
force a  judgment  contrary  to  law)  and  the  Court  being  moved 
early  in  this  Term.  He  also  contended,  that  under  the  words 
**  by  verdict  or  otherwise,"  a  judgment  by  default  was  clearly 
included,  unless  the  words  "  or  otherwise,"  were  to  be  deem- 
ed altogether  inoperative. 

-  (a)  But  the  judgment  in  this  case  being  defective,  not  irregular,  the  lateness  of  the 
application  could  not  cure  the  defect,  Goodwin  t.  Fimy,  4  Term  Rep.  677.  JSiisMy 
y.  WUaon^  fir  Term  Rep.  864. 
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1801.  Chambre,  J.,  at  first  expressed  some  doubt,  whedier  acdoos 
•      of  debt  upon  judgment  were  not  local,  and  therefore  not  widib 

^*^         the  provisions  of  the  S9  and  40  Geo,  S. 

CoAftx.  But  on  considering  the  words  of  the  act,  which  are  (a),  ^Jl 

debts  whether  upon  simple  contract  or  otherwise,^  and  thattk 
only  exception  of  specialty  debts  was  (J),  **  any  debt  by  speci- 
alty which  shall  not  be  for  the  payment  of  a  sum  certain,"  lod 
that  actions  on  judgments  were  not  within  the  exceptioo; 

The  whole  Couri  was  of  opinion  that  the  present  ctse  U 
within  the  provisions  of  the  act,  and  that  it  would  be  notf 
vexatious  if  every  Plaintiff  obtaining  a  small  sum  by  w  tf 
damages  should  be  at  liberty  to  bring  an  action  of  debt  opoi 
the  judgment  in  the  superior  court,  and  harass  th'^  Defeodtft 
with  additional  costs. 

Rule  absolute. 

(a)  S.  I.  {b)  a.  11. 


ifc9.rf^.  Lawson  v.  M'Donalh. 

Affldaylt  to  hold  mHE  Defendant  in  this  case  was  holden  to  bail  opoo  tbe  t 

a!^^^^{  davit  of  Jonah  M'EanUj  who  deposed  that  the  Defedtf 

a  debt  due  to  B.  ^as  justly  indebted  to  the  estate  of  Andrew  M^Emn^  fcraiaff 

charge  under  an  o(  Sfc.  late  o(  S^c,  and  also  late  a  prisoner  in  tbe  Kin^s  Bad 

injl^^t  act,  prison,  and  discharged  therefrom  under  the  late  ipsolveoticL 

eftatc  became  41  Geo.  3^  in  the  sum  of  41/.  95.  6(L  for  goods  sold  asdd^ 

S2J*5a*  Uvered  by  the  said  Andrew  M^Emn  to  the  Defendant  bcfo 

Peaces  and  ne-  the  1st  oi  March  last,  and  before  his  taking  the  benefit  of  t^ 

^^^nk^  said  act ;  that  the  Defendant  was  commander  of  a  ship  booi 

notef  to  the  for  Jamaica^  and  that  he  was  about  to  sail  for  JamuM  a 

bdirf^**heid  ^^^^^^  *®"  »ex^  ^  ^^^  deponent  had  been  infonDcdial 
•uiBcient,  the  believed ;  that  by  virtue  of  the  said  act  the  legal  estate  did 
^'^b!^^  m  the  eflTects  of  the  said  Andrew  M'Bvoin^  which  bdwt* 
Bubaequent  affi-  1st  of  Morch  last  he  was  possessed  of  or  entitled  to^  box 
Slt^Jf!  ^2^  vesltdA  in  the  Plaintiff,  the  clerk  of  the  peace  for  the  cotfij  ^ 
transacted  b:%  Surrey,  in  trust  for  the  benefit  of  the  creditors  of  the  aic 
5Sfrft,rS!^nd  ^^^^  M'Emn,  under  and  by  virtue  of  the  said  Ml,  tftk 

that  at  the  tune 

when  the  aiBdarit  to  hold  to  bail  was  made^  J9.  was  out  of  town,  and  that  an  iimD«£at«  aneit  laf  ae0- 

sary,  as  the  Defendant  was  about  to  sail  on  a  voyage  (a). 

(a)  And  see  SmUh  v.  Barclay,  3  B,  ^  J»,  219. 

depooesi 
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deponent  had  been  informed  and  believed;  and  that  no  tender         1801. 
or  offer  had  been  made  to  pay  the  said  sum  of  41/.  9*.  6d,  or       *; 
any  part  thereof,  in  notes  of  the  Governor  and  Company  of  the  ^ 

Bank  of  Englandj  expressed  to  be  payable  on  demand,  to  the     M'DoitALn. 
knowledge  or  belief  of  the  deponent. 

A  rule  nisi  was  obtained  for  discharging  the  Defendant  upon 
a  common  appearance,  on  the  ground  of  the  tender  in  bank- 
notes not  being  properly  negatived,  inasmuch  at  it  did  not  ap« 
pear  that  Jonah  M^Ewin  the  deponent  had  any  connection  with 
the  parties  to  the  action,  and  as  he  only  negatived  the  tender 
to  his  knowledge  or  belief. 

Shepherdj  Serjt,  now  shewed  cause,  and  produced  affidavits 
oi  Jonah  M^Ewin,  and  also  of  Andrew  M^Ewin  the  insolvent, 
the  former  of  whom  stated  that  he  was  the  father  of  the  insol- 
vent; that  he  was  in  the  habit  of  transacting  his  son's  business 
when  he  was  out  of  town,  and  that  having  heard  that  the  De- 
fendant was  about  to  sail,  he  made  the  above  affidavit  for  the 
purpose  of  holding  him  to  bail :  and  the  latter  stated  that  he 
was  out  of  town  at  the  time  when  the  arrest  was  made,  and 
added  that  the  debt  was  due,  and  that  no  tender  in  bank-notes 
had  been  made  to  him.     He  contended,  that  although  no  sup- 
plemental affidavit  could  be  admitted  for  the  purpose  of  sup- 
plying any  defect  in  the  original  affidavit  relative  to  the  tender 
in  bank-notes,  yet  that  it  was  competent  to  the  Plaintiff  to  pro- 
duce affidavits  to  explain  the  situation  of  the  Deponent  in  the 
affidavit  to  hold  to  bail,  and  to  shew  the  reasons  which  endded 
him  to  make  such  an  affidavit;  that  it  now  appeared  that  the 
insolvent  was  not  in  town  at  the  time  when  the  arrest  became 
necessary,  and  that  his  father  had  the  management  of  his 
affiurs  when  he  was  out  of  town,  which  therefore  enabled  him 
to  make  the  affidavit ;  and  that  if  he  was  entitled  to  make  the 
affidavit,  it  could  not  be  necessary  that  he  should  do  more  than 
swear  to  his  knowledge  and  belief.     He  insisted  that  in  these 
cases  the  affidavit  must  in  general  be  made  by  some  person 
different  from  the  original  creditor,  since  the  insolvent  himself 
18  seldom  to  be  found ;  and  that  the  clerk  of  the  peace  could 
not  be  required  to  make  it,  since  although,  the  property  be 
vested  in  him  by  law,  he  can  know  litde  of  the  affiurs.     He 
cited  Chatterley  v.  Finck^  ante^  S90.  to  shew  that  an  affidavit 
explanatory  of  the  deponent's  situation  might  now  be  received^ 
and  to  prove,  that  where  the  principal  is  not  in  town  the  affi« 
davit  may  be  made  by  another  person  who  has  cognizance  of 

the 
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1801«       the  circumstances;  also  the  Mayor  o( London  v.  Dias^  1  East, 
■  287.  to  shew,  that  where  the  affidavit  may  be  made  by  any  per- 

^"        son  but  the  principal,  it  is  sufficient  if  he  negative  a  tender  to 
H*DoNALD.     the  best  of  his  knowledge  and  belief. 

Best,  Seijt.,  contra,  relied  upon  Bolt  v.  Miller^  ante,  420. 
to  shew,  that  no  such  explanatory  affidavits  as  had  now  been 
produced  ought  to  be  received,  and  also  that  at  all  events  the 
insolvent  ought  to  have  joined  in  the  affidavit  (a);  observing 
that  it  did  not  appear  but  that  a  tender  might  have  been  made 
to  him  previous  to  the  1st  of  Marck^  when  the  assigrnment  of 
his  effects  took  place. 

Lord  Alvanley,  Ch.  J.  In  a  case  circumstanced  like  this, 
it  is  impossible  to  expect  a  positive  affidavit.  But  there  must  be, 
reasonable  evidence  appearing  upon  the  face  of  the  original 
affidavit  that  no  tender  was  made ;  and  no  sapplemental  affi- 
davit as  to  that  point  can  be  admitted.  But  an  affidavit  may  be 
admitted  to  shew,  that  the  deponent  was  in  such  a  situation  at 
to  entitle  him  to  negative  the  tender  to  the  best  of  his  know- 
ledge and  belief.  The  best  evidence  must  be  obtained  which 
the  case  will  admit  of.  In  this  case  the  insolvent  was  out  of 
town  at  the  time  of  the  arrest,  and  if  the  arrest  had  not  been 
made  then,  the  Defendant  would  have  sailed^  and  the  oppor- 
tunity of  arresting  would  have  been  lost 

Heath,  J.     Every  thing  having  been  done  in  this  case 
which  could  be  done,  I  think  that  the  arrest  is  good. 
•    RooKE  and  Chambre,  Js.,  concurred. 

Rule  discharged. 

(a)  Had  he  been  in  Londan  when  the  affidavit  was  made,  tiiis  would  have  been 
necessary,  according  to  the  case  of  BoU  v.  MiOer,  and  the  tender  mutt  theiv  mH 
f bould  seem,  have  been  expressly  negatived,  ibid,  and  £liioU  v.  Ihiggan,  ft  Eatt,  24fe 
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WkiTBREAD  V.  May  and  Ariothen  i^w.  2suu 

'TpHIS  was  an  issue  directed  by  the  Court  of  Chancery  under  ^-  Revised  bu 
a  decree  made  by  the  Master  of  the  Rolls,  to  try,  Whether.  LusfuU  m  the 
the  several  lands  (situate  in  the  sevei-al  parishes  of  Hearty  ^^"^  °^  '^'^ 
Chidet^  Winsboroughj  Slurry j  Readver^  and  Swacliffe)  which  the  BucUand  in  the 
Plaintiff  contracted  to  sell  to  the  Defendant,  passed  by  the  co>-  tohu^wnlTf* 
dicil  fo  the  will  of  the  testator,  Samuel  Whitbread  (the  Plaintiff's  At  the  time  ^ 
fcther),  bearing  date  the  24th  ofjune  1 795  ?  Udt^Whe 

'  The  cause  was  tried  before  Lord  Eldan,  Ch.  J.,  at  the  Guild'  ^pamh  of  Jieame, 
hidl  Sittings  after  Hilaty  Term  last,  when  a  verdict  was  found  "^^  ^.^^^ 
for  the  Plaintiff,  damages  20/.,  subject  to  the  opinion  of  the  oic^w^s^R^ 
Cctart  on  the  following  case :  ^^  ^Jl^t^ 

On  the  part  of  the  Plaintiff  it  was  proved,  that  Samuel  Whit"  one  contract 
breadj  Esq.  deceased,  the  father  of  the  Plaintiff,  being  sebed  in  S^a"  ^  to  cSi* 
fes  6f  very  considerable  real  estates  situate  in  different  parts  of  his  •«  Heame 
Ae  kingdom,  by  his  wiU,  dated  24th  Jtm^,  1795,  devised  aH  T^^j^^ 
imd  every  his  freehold  estates  and  hereditaments  whatsoever  esutes.**    The 
and  wheresoever  (except  as  therein  was  excepted)  unto  certain  ^miu^^^^^ 
trustees  therein  named,  and  their  heirs,  upon  the  trusts  in  dve  ^^  « ^vm 
said  will  specified,  and  amongst  others  in  trust  for  his  son,  Sop^  ^c^^^'j^^ 
muel  Whitbready  Esq.  the  Plaintiff,  and  his  assigns,  for  life^  were  sold  before 
with  divers  remainders  over  in  strict  settlement,  and  by  a  d«t^*ai]id\*t 
codicil  to  his  said  last  will  and  testament,   dated  the  24th  the  time  of  hif 
day  ot  June  1795,  the  said  testator  devised  as  follows :  «  And  eSte^ni^"'* 
wjbereas  I  have  in  and  by  my  said  will  given, 'devised,  and  "ccept  that 
bequeathed,   all  and  every  my  freehold  estates  and  heredita^  parishes  of°    ^ 
ments  whatsoever  and  wheresoever,  except  such  of  them  as  are  Seame,  c,  jr^ 

o     »     and  Sf 

included  in  my  son's  marriage  settlement,  and  such  parts  of     qJ*  whether 
my  brewhouse  as  are  freehold,    unto  my  son-in-law  James  Ae  above  fects 
Oordon/jun.  and  my  nephews  Jacob  fVhitbread  and  John  Win^  evidenceTo  sh^r 
gate  Jennings^  and  their  heirs,  to  the  use  of  my  son  Samu^  J****  ^  tesutor 
Whitbread  for  life,  with  remainder  over  as  therein  expressed ;  IJe  Umd  in  thT* 
and  it  is  my  will  and  desire  to  give  part  of  my  estates,  and  »«7««J  parishes 
hereinafter-mentioned  lands  unto  my  son  absolutely ;  now  I  do  and  &,  m  ^  ** 
hereby  revoke  my  said  will  so  far  as  relates  to  my  several  estates  «» that  in  the 
at  IjishiU^  in  the  county  of  WiltSy  and  Hearne  and  Buckland^  Heame  r  (a) 

3  2Vmf^  147. 152. 
..VOL.U.  8  8  ^^ 
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1801.  in  the  County  of  Kent;  and  I  do  hereby  give,  devise,  and  be- 
queath, the  same  estates  at  Jjushillf  Heame^  and  Buddand^ 
unto  my  said  son  Samuel  Whiibread^  his  heirs  and  assigns,  &r 

Mat         ever,  in  order  ttiat  he  may  immediately  sell  the  same  if  he  thinks 

and  Another.      ^^^^^^  n 

proper. 

On  the  part  of  the  Plaintiff  was  also  read  in  evidence  a  ge- 
neral rental  of  all  the  testator's  estates  made  out  r^ularly  in  a 
book  by  his  private  clerk ;  and  it  was  proved  by  that  derk  that 
the  testator  was  in  the  habit  of  constandy  looking  into  and  ex- 
amining that  book,  in  which  was  contained  the  following  entiy 
relating  to  the  estates  mentioned  in  the  declaration  in  this  causey 
and  referred  to  by  the  said  will  and  codicil. 

^'Kent. 
Heamej  &c.  Heame  B(iy  estates, 

Purchased  of  Sir  George  Colebrooke,  Bart.,  and  his  trustees^ 
SOth  June  1773. 

Consists  of  sundries,  as  under,  expectant  on  the  death  of 
Gilbert  Kruywler,  Esq.  in  failure  of  issue  by  his  wife  Barbara; 
and  after  his  death  subject  to  the  payment  of  2802.  per  annum^ 
part  of  350/.  per  annum,  her  whole  settlement  payable  to  the 
said  Barbara  during  her  life,  provided  she  survives  the  sud 
Gilbert  Knc/aoler. 

Viz. 
The  manors  of  Underdxmms  and  Lotting. — A  capital  mansion- 
house  and  garden,  with  coach-house  and  stables,  and  other 
appurtenances,  now  in  the  occupation  of  Mr.  Krunoler,  mtk 
the  following  lands,  viz. 
Pasture  ground  adjoining  the  house  -  ^40    0    0 

Hop  ground      ------  700 

Wood  ground  about  -  -         •        «  60    0    0 


<£*107    0    0 
Nine  messuages  and  tenements,  being  4  &nns 

and  5  cottages,  with  arable  and  pasture  lands^ 
in  the  parishes  oi  Heame,  Chislet,  FFinsbo- 
roughs  Slurry,  Beculver,  and  SwacUffe,  amount- 
ing toabout  -        -        -        .        -  453     0    0 


^560  0  0^ 
And  the  Plaintiff  also  produced  in  evidence  a  memorandiim 
^ok,  all  in  the  testator's  handwriting,  containing  a  particiilar 

of 
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of  the  said  estate  purchased  by  him  from  Sir  George  Cotebrooke^ 
Bart.,  and  his  trustees ;  at  the  top  of  each  page  whereof,  in  the 
said  testator's  writing,  are  the  words  "  Heame  estate.'* 

The  estate  in  the  several  parishes  of  Heame^  Chislet^  WinS' 
borough^  Shtnyy  Reculver,  and  Swacliffe^  called  by  the  said  tes- 
tator in  his  said  books,  "  the  Heame^*  or  "  Heame  Buy  estate," 
consists  of  the  reversion  or  remainder  expectant  on  the  decease 
of  Gilbert  Knatder^  Esquire,  of  and  in  premises  situate  in  the 
parish  ofHeame^  and  also  in  the  said  several  parishes  otChisl^^ 
Winsboroughy  Sturry^  Rectdverj  and  Swaeltffe,  the  whole  of 
which  were  purchased  in  one  contract  from  Gilbert  Kncnderj 
Esquire,  by  Sir  George  Colebrooke,  and  from  him  and  his 
trustees  by  the  testator;  and  it  was  proved  that  the  testator 
used  to  speak  of  the  whole  together  as  the  *^  Heame  estate  f* 
but  the  same  is  not  called  or  described  by  the  name  of  the 
**  Heame  Bay  estate,"  in  any  of  the  title-deeds  belonging  to 
the  said  premises.  The  estate  at  LushiU^  devised  in  the  codicil 
with  the  Heame  estate,  consists  of  the  manor  of  LushiU^  and 
between  500  and  600  acres  of  land  in  the  parish  of  Castle 
Eaton  and  Hannington,  in  the  county  of  Wilts^  and  was  sold 
by  the  testator  in  his  lifetime,  after  he  had  made  his  said  will 
and  codicil.  The  testator  had  no  estate  at  BucJcland ;  but  the 
Buckland  estate,  also  mentioned  in  the  codicil,  consisted  of  a 
messuage  and  about  10  acres  of  land,  all  in  one  farm,  called 
Buckland  farm,  in  the  parish  of  Winsborough,  and  was  also  sold 
in  the  testator's  lifetime,  after  he  had  made  his  said  will  and  co- 
dicil. The  testator  at  his  decease  had  no  estate  whatever 
in  the  county  of  Kent ^  except  the  reversion  of  the  said  estate 
in  the  parishes  of  Heame^  Chislet,  Winsboroughy  Stunyj  Re^ 
otheTy  and  Swacliffe,  above  mentioned. 

The  question  for  the  opinion  of  the  Court  is.  Whether  the 
evidence  above  stated  to  have  been  produced  on  the  part  of  the 
Plaintiff'  ought  to  have  been  admitted  at  the  trial  of  this  cause, 
and  whether  the  verdict  of  the  jury  is  supported  by  that  evi- 
dence? If  that  evidence  ought  to  have  been  admitted,  and  the 
verdict  of  the  jury  is  supported  by  it,  the  verdict  to  stand.  If 
it  ought  not  to  have  been  admitted,  or  does  not  support  the  ver-^ 
diet  of  the  jury,  a  verdict  to  be  entered  for  the  Defendant. 

This  case  was  argued  in  TVinity  Term  last. 

Besty  Seijt,  for  die  Plaintiff;  Upon  the  principles  adopted 
in  the  determination  of  Lord  JValpde  v.  Lord  Cholmondeley^ 

2  8  2  7  Term 
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7  Term  Bep.  138.  the  evidence  in  question  was  prq)^l7  ad- 
mitted at  the  trial.     In  that  case  Lawrence j  X,  says,  **  That  a 
order  to  let  in  ()arol  evidence,  the  Court  must  feel,  that,  if  the 
evidence  proposed  be  admitted,  it  will  raise  an  ambigui^."  Nov 
it  is  impossible  to  contend,  that  the  evidence  introdoced  into 
tliis  case  does  not  raise  a  doubt  whether  the  testator  did  ool, 
by  the  terms  of  his  codicil,  mean  to  descnribe  all  that  property 
which  he  usually  called  his  ^^  Hearne  estate,"  and  not  meii^ 
those  lands  which  lay  in  the  parish  ofHettme.    Indeed  k 
is  very  improbable  that  the  testator  should  have  had  the  in- 
tention of  separating  a  small  part  of  that  entire  estate  whicb  k 
had  purchased  of  Sir  George  Colebrooke  fix>m  the  residue.  Hs 
intent  appears  to  have  been  to  pass  all  the  lands  of  wbick  be 
was  possessed  in  KerU:  and  accordingly  he  mentions  by  one 
his  Buckland  estate,  because  that  not  being  part  oftbekodi 
purchased  from  Sir  George  CoUbrooke^  did  not  fiill  witfain  the 
description  of  his  Hearne  estate.  The  case  of  Doe  dmCUmentii* 
CoUinSy  2  Term  Rep.  498.  is  applicable  to  the  present  case  is 
two  respects ;  1st,  To  shew  die  admissibility  of  evidence  to 
prove  that  premises  not  falling  within  the  words  of  a  wiU  aie 
to  be  annexed  to  those  which  do  &11  within  the  w<Hrds  of  the 
will ;  and  2dly,  To  shew  that  arguments  of  inconvenieiice  aris- 
ing from  the  separation  of  property  which  has  usually  gooett^- 
gether,  are  entitled  to  great  weight  in  construing  the  intentka 
of  a  testator.     So  in  Bryan  v.  Wetherhead^  Cro.  Car.  17.  the 
Court  received  evidence  to  shew,  that  a  building  adjcMuing  to  i 
messuage  passed  under  the  words  ^^  the  messuage  called  £f- 
shamscum  appurtenentiisj^  and  they  were  of  opinion  thathdiii 
not  there  pass,  because  it  had  not  been  reputed  pared  of  the 
house,  and  that  case  arose  on  the  construction  of  a  deed,  jet 
Hobart  conceived  ^^  that  in  a  devise  perad venture  it  sfiit 
pass."  The  expressions  of  the  testator  respecting  this  estate  are 
stronger  evidence  in  the  construction  of  thisdevise  than  anyvhkl 
could  result  from  common  reputation ;  and  indeed  it  wouUk 
absurd  to  suppose  that  he  meant  to  give  his  son  the  povtf  ^^ 
selling  only  a  small  part  of  a  particular  estate,  at  the  sttDetia^ 
that  he  was  tying  up  the  remainder  in  strict  settlement 

Heywood^  Seijt,  contrd.  The  evidence  in  this  case  wtsiopi^ 
pcrly  admitted ;  and  even  if  it  was  properly  admitted,  stiD  the 
verdict,  as  found  by  the  jury,  is  not  supported  by  tlmt  evideDce- 
The  case  of  Lord  Walpcle  v.  Lord  ChohnondeUy  has  established 

tie 
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the  true  distinction,  viz.  that  parol  evidence  is  not  admissible, 
unless,  if  admitted,  it  would  raise  a  doubt  to  what  the  words  of 
the  will  apply.     If  it  only  raise  a  conjecture,  it  is  not  sufficient 
Now,  in  the  present  case,  the  premises  in  question  were  de- 
scribed by  the  testator  as  the  ^^  Heame  Bay  estate,"   and  the 
**  Heame  estate ;"  but  the  words  in  the  codicil  are  "  my  estates 
at  Loishill^  Heame^  and  BucklandJ^    The  testator  had  lands  in 
the  parish  oi Heame  sufficient  to  satisfy  the  words  of  the  will; 
if,  therefore,  evidence  be  admitted  to  shew  that  lands  in  five 
other  parishes  were  intended  to  pass  under  the  words  of  the 
codicil,  it  will  not  be  admitted  in  explanation,  but  in  contradic- 
tion of  the  codicil.    It  is  true,  that  in  Godbolt,  16.  under  a  de- 
vise of  a  house  and  lands  called  ^^  Jacks"  it  was  held  that  100 
acres  of  lands  passed ;  but  the  reason  given  by  Anderson^  Ch«  J., 
for  that  decision  was,  ^^  that  Jacks  was  the  entire  name  of  the 
house  and  lands ;"  whereas  Heame  is  not  the  entire  name  ap- 
plicable to  the  lands  in  question,  since  the  greater  part  of  them 
lie  in  parishes  bearing  other  names.  So  in  Wyndham  v.  Wynd" 
hamj  1  And.  58.  the  Court  admitted  evidence  to  shew,  that  a 
messuage,  described  to  be  the  messuage  Ricardi  Cotton  at  H. 
in  a  deed  of  feoffinent,  was  so  named  by  the  tl  offer  by  mistake, 
he  having  no  messuage  at  H.  but  one  which  belonged  to  Thomas 
Cotton.    If  the  verdict  of  the  Jury  is  to  stand,  theur  decision  in 
effect  will  be,  that  these  lands  lie  at  Heame,  when  in  fact  they 
do  not  lie  diere.     Nothing  appears  upon  which  either  the 
Jury  or  the  Court  can  raise  a  doubt ;  and  indeed  no  case  can 
be  cited  m  which  a  will  has  been  explained  by  evidence,  where 
there  has  been  something  upon  which  the  words  of  the  will 

could  operate. 

Cw.  adv.  vuU. 

On  this  day  Lord  Alvanley,  Ch.  J.,  said— There  is  a  dif- 
ference of  opinion  upon  the  Bench  as  to  the  admissibility  of 
-the  evidence  in  this  case ;  and  in  consequence  of  that  difference 
of  opinion  no  conclusive  judgment  can  be  given  in  this  Court 
We  have,  therefore,  communicated  with  the  Lord  Chancellor, 
before  whom  the  cause  was  tried,  upon  the  subject,  and  His 
Lordship  has  declared  himself  ready  to  put  his  seal  to  a  bill 
of  exceptions  as  if  tendered  to  him  at  the  trial,  in  order 
to  enable  the  parties  to  take  the  opinion  of  another  Court 
The  question  will  be,  Whether  the  words  «  the  same  estates 
at  Lushillf  Heame,  and  Bucklandj"  are  so  descriptive  of 
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1801.        locality  as  to  preclude  the  admissibili^  of  evidence  tbattk 
testator  intended  to  use  them  in  any  other  sense  ?    In  this 
pnent  projormd  must  of  course  be  given  fiv  the 


Hat         Plaintiff. 

and  AnoUiir. 


Judgoient  Sor  the  PljuDt£ 


Nao.  tstb.  Cunningham  t;.  Mackenzie  and  Another. 

Ifin  the  deed  ^HIS  was  an  application  to  the  Court  to  set  asideajodli- 
^y  U^te  dT  roe^t  entered  up  on  a  warrant  of  attorney  given  to  scow 
chred,  that  the  an  annuity,  and  to  have  die  warrant  of  attorney  delivered  opta 
ffiSr..^.  be  cancelled. 

wamnt  of  at-  The  principal  objection  to  the  annuity  was,  that  in  the  mdeo- 

Se"2nSthne**  *"^^  ^V  ^^^c^  it  was  secured  it  was  declared  that  the  judgnMfit 
ahaiibe  only  a  to  be  obtained  under  the  warrant  of  attorney  was  to  be  oolf  i 
Sty  tor  thTroir  collateral  security  for  the  regular  payment  of  the  anuaitji,  fid 
guiar  payment  of  that  it  was  agreed  that  no  execution  should  be  issued  ortaka 
that*no  "exSju^^  out  thereou  until  default  should  be  made  in  the  payment  of  the 
tion  ahaii  issue  annuity  by  the  space  of  fourteen  days,  whereas  the  memorial, 
hlk^^eiSt  ^"  setting  forth  the  deed,  did  not  specify  any  such  declaratkB 
the  payment  for  or  agreement;  and  in  setting  forth  the  warrant  of  attomer,  k 
mtmon^^d^*^^  ^^^Y  Stated  generally  that  such  warrant  of  attorney  was  *'exe- 
not  notice  the  cuted  for  the  better  securing  the  payment  of  the  annuity,  asb 
ti^a^^n  Ml-  ^^^  above-Stated  deed  is  particularly  mentioned/* 
ting  forth  the  Shepherd^  Serjt.,  shewed  cause,  and  contended  that  it  ms 

ney"niy° states"  apparent  upon  the  face  of  the  memorial  that  the  warrant  of  a^ 
generally  that  torney  was  glven  as  a  collateral  security  for  the  payment  of  4e 
of*«torncyTas  annuity;  and  if  it  were  a  collateral  security,  it  followed  tkfoo 
executed  for  the  execution  could  be  taken  out  until  default  made  in  payment  of 
the  paymenTof  ^hc  annuity ;  that  a  proviso  of  this  sort  did  not  resemble  a  pro- 
the  annuity  as  in  yjso  of  redemption,  which  is  an  essential  part  of  the  descriptioo 
deed  isparticu-  of  the  annuity  granted,  a  redeemable  annuity  being  a  distort 
lariy  mention-  thing  from  an  annuity  which  is  irredeemable;  whereas  thepro- 
will  set  aside  the  ^iso  in  the  present  case  only  related  to  the  mode  of  obtainicg* 
annuity  for  such  remedy  in  case  of  default  being  made  in  payment. 
we^ri^V).  ^^^^9  Serjt.,  on  the  othej:  side,  was  stopped  by  the  Court. 

(a)   Vide  Doe  <L  Mourn  v.  FhiO^  6  M.  4^  S,  869. 
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Lord  Alvanlet,  Cb.  J.  The  ground  on  which  the  Court 
o{  Kin^s  Bench  proceeded  in  the  case  ofSaayery.  Bunce  (a) 
was,  that  the  clause  of  redemption  being  for  the  benefit  of  the 
grantor,  it  was  right  that  he  should  have  an  easy  access  to  it* 
If  so,  how  does  the  present  case  vary  in  point  of  principle? 
Undoubtedly  the  clause  omitted  to  be  notic^  in  the  memorial 
is  a  clause  introduced  for  the  benefit  of  the  grantor. 

Heath,  J.  I  see  no  distinction  between  this  case  and  those 
in  which  annuities  have  been  set  aside  because  the  clause  of  re- 
demption was  not  noticed  in  the  memorial.  Possibly  the  grantor 
of  this  annuity  never  would  have  entered  into  the  engagement 
which  he  has  done,  if  this  clause,  restraining  the  issuing  of  any 
execution  against  him  for  a  certain  period,  had  not  been  in* 
troduced. 

RooKE,  J.    I  am  of  the  same  opinion. 

Chambre,  J.  This  clause  in  fevour  of  tibe  grantor  appears 
to  me  more  necessary  to  be  inserted  than  the  clause  of  redemp- 
tion, because  this  is  to  regulate  the  annuity  while  it  subsists^ 
whereas  the  other  is  only  to  put  an  end  to  it. 

However,  Lord  Alvanlet,  Ch.  J.,  expressing  a  wish  to  have 
an  opportunity  of  looking  into  the  cases  before  the  point  was 
finally  decided,  the  case  stood  over  till  this  day,  when  His  Lord- 
ship and  the  rest  of  the  Court  retaining  the  opinion  thrown  out 
by  them  when  the  case  was  argued. 

The  rule  was  made  absolute. 

(a)  E.^CSf  B,  R,  Bunt  on  Annuities^  c  1. «.  6.  p.  74.  £d.  2.  cited  0  Term 
sup,  7S7.  See  also  Stednum  t.  Furduue,  6  Term  Sep.  7S7«  Hanit  r,  SUqikim, 
7  Term  Bep,  206,  wadcMparte  AmeO,  ante,  toL  L  p.  6S. 
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nainder  to  C, 
for  life,  remain- 
der to  his  sons 
and  daughters 
in  like  manner, 


N<f9. 28th.     Gx>ODRiGHT,  OH  the  Several  demises  of  George  Earl  of 

Buckinghamshire  and  Albinia  his  Wife,  Sir  Charles 
Stewart  and  Anne  Louisa  his  Wife,  John  Earl  of 
Westmoreland^  and  Thomas  Fane, 

Arthur  Marquis  of  Downshire,  and  Mary  fiis  Wife. 

JL  derised  ccr-  TJ^  JECTMENT  for  one  third  part  of  a  moiety  of  laads  in 
J?.foi?ri£?^  Chislehurst,  Mottingham^  and  Bromley j  in  the  coanty  of 

roainder  to  his  Kent.  The  cause  was  tried  at  the  Maidstone  Summer  Assizes 
^^ni^^  1800,  and  a  verdict  was  founti  for  the  Plaintifis,  subject  to  ihe 
■ettlement,  re-     opinion  of  the  Court  on  the  following  case. 

Thomas  Farrington^  of  Chislehurst  in  the  county  of  £nii,E8q. 
being  seised  in  fee-simple  (amongst  others)  of  certain  eslates  ia 
Ckislekurstf  Mottinghamj  and  Bromley,  in  the  said  county  (which 
remainder  to  his  estates  are  of  the  tenure  of  Gavelkind)  duly  made  and  puUidied 
and  di!^  s.  his  last  will  and  testament,  which  bears  date  the  1  ath  day  of  Jb« 
being  snsed  of    nuary  1758,  and  is  attested  by  three  witnesses :  and  he  thereby 

the  above  estates  «/  '  ^f  *  # 

as  tenant  for  gave  and  devised  all  his  manors,  messuages,  lands,  tenements,  b^ 
life,  and  also  en-  reditaments,  and  real  estates  whatsoever  and  wheresoever,  which 

titled  to  one-  ' 

sixth  of  the  re- 
version as  one 
of  the  right 
heirs  of  A^ 
made  his  will, 

whereby  he  gave  to  his  wife,  for  liie^  all  such  freehold  and  copyhold  binds  as  he  had  purchased  or  was  seised  of 
in  fee-simple,  or  in  exchange  for  other  lands  in  Kent,  and  then  after  reciting  that  he  bad  granted  a  lease 
for  years  to  i>.  of  the  lands  whereof  he  was  tenant  for  life  under  A*%  will,  decUred  that  in  case  such  per- 
sons as  should  be  tenants  for  life  or  otherwise  of  that  estate  by  virtue  of  ^.*s  will  should  not  molest  2>.  in 
the  possession  of  the  said  lands  as  leased,  and  at  the  expiration  of  the  lease  should  grant  a  new  lease  to 
his,  JO.'s,  wife  for  her  life,  then  he  devised  his  lands  purchased  of  £.  and  F,  and  all  lands  diat  he  then 
had  or  might  have  a  right  to,  both  freehold  and  copyhold,  arising  from  exchange  of  land,  act  of  Parhament, 
or  otherwise  in  Kerxt,  devised  to  his  wife  for  her  life,  to  go  with  and  be  subject  to  the  same  entail  as  the 
estates  left  by  A,  were  or  might  be  subject  to  by  virtue  oi  A,\  will,  to  take  efiect  immediately  after  tbe 
decease  of  his  wife,  and  in  such  case  recommended  his  wife  to  give  the  furniture  which  belonged  to  tbe 
house  on  the  estates  left  by  A.  to  whomsoever  might  be  living  to  enjoy  it ;  but  in  case  audi  persons  ss 
should  be  tenants  for  life  or  otherwise  by  virtue  oIA*b  will  should  r^se  to  grant  such  leasev  or  sbooU 
disturb  D^  then  he  gave  to  his  said  wife  and  her  heirs  all  his  freehold  and  copyhold  lands  and  houses  whkh 
he  had  before  devised  to  her  for  life  only.  And  all  the  rest  and  residue  of  his  real  estate  whatsoever,  and 
all  the  rest  and  residue  of  his  personal  estate  of  what  nature  or  kind  soever  or  wheresoever,  he  gave  to  his 
said  wife  and  her  heirs,  executors,  administrators,  and  assigns  for  ever.  D,  was  not  molested,  and  a  new 
lease  was  granted  to  the  wife  of  B.  for  her  life.  Held  that  the  wife  ofB,  was  entitled  to  the  ooe-aixth  of 
the  reversion  under  the  residuary  clause  in  i?.'s  will  (a). 

(a)  ride  Doe  d,  Cholmondeley  v.  WeatheHey,  II  East^ 328.  SSI.  Goodtide  T.  Men- 
dilh,  2  M.  j-  S,  5.  J>oe  v.  Scott,  SM.j^S.  SOO — 804.  Morg^m  v.  Sunmtn,  1  TokhU 
Sas.    DoeU.XmgY.Fro9tf9B,i  A.bi6.b52, 

serve 


he,4*c.  unto  and  to  the  use  of  his  nephew  l^orA  Robert  Bertie,  and 
his  assigns,  for  his  life,  remainder  to  the  use  of  trustees  an4  th^ 
heirsduringthelifeof  the  SBLvdlAyvA  Robert  Bertie  in  trust,  to  pie- 
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serve  contingent  remaindersi  with  remainder  to  the  use  of  the 
first  and  other  sons  of  the  said  Lord  Robert  Bertie^  and  tiie 
heirs  of  their  bodies  severally  and  in  succession ;  and  in  default 
of  such  issue,  to  the  use  of  the  first  and  other  daughters  of  the 
said  Lord  Robert  Bertie^  and  the  heirs  of  their  bodies  severally 
and  in  succession;  and  for  default  of  such  issue,  to  the  use  of 
bis  cousin  Charles  Taamshend^  Esq,  for  his  life,  with  remainder 
to  the  use  of  trustees  and  their  heirs  during  the  life  of  the  said 
Charles  Taamshend  in  trust,  to  preserve  contingent  remainders, 
with  remainder  to  the  use  of  the  first  and  other  sons  of  the  said 
Charles  Taamshend^  and  the  heirs  of  the  bodies  of  such  sons 
severally  and  in  succession ;  and  in  default  of  such  issue,  to  the 
use  of  the  first  and  other  daughters  of  the  said  Charles  Towns* 
hend,  and  the  heirs  of  their  bodies  severally  and  in  succession ; 
and  in  default  of  such  issue,  then  he  gave  and  devised  all  and 
every  his  said  manors,  messuages,  lands,  tenements,  heiedita- 
ments,  and  real  estate  aforesaid,  unto  his  own  right  heirs 
for  ever. 

The  said  Thomas  Farrington  died  seised  of  the  said  estates 
in  the  month  ot  February  1758,  leaving  the  descendants  of  his 
deceased  sister  AUnnia^  the  wife  of  the  Duke  oi  Ancaster^  that 
is  to  say,  Lord  Vere  Bertie^  Augusta  Bertie  and  Frances  Bertie^ 
the  only  children  of  Lord  Montagu  Bertie  then  deceased,  and 
Lord  Robert  Bertie  named  in  the  will  of  the  testator,  the  said 
Lord  Vere  Bertie^  Lord  Montagu  Bertie^  and"  Lord  Robert 
Bertie^  being  the  sons  of  the  said  Albinia  IdwchQSS  o{  Ancaster^ 
and  his,  the  testator's,  other  sister  Mary  Sehoin,  his  heirs  ao^ 
cording  to  the  custom  of  gavelkind. 

Upon  the  death  of  the  said  Thomas  Farringtonj  the  said 
Lord  Robert  Bertie  entered  upon  and  took  possession  of  the 
said  estates  in  Chislehursty  Mottingham,  and  Bromley^  and  con- 
tinued to  receive  the  rents  and  profits  thereof  until  the  time  of 
his  death,  which  happened  on  the  10th  of  March  1782. 

The  «aid  Lord  Robert  Bertie  left  no  issue,  and  on  his  de^ 
cease  the  said  Charles  Tonxmshend  entered  upon  and  took  pos- 
session of  the  said  estates,  and  continued  to  receive  the  rents 
and  profits  thereof  until  the  time  of  his  death ;  and  he  died  on 
the  10th  day  oi  August  1799,  without  leaving  any  issue. 

The  said  Lord  Vere  Bertie  died  in  the  year  1770,  leaving 
Albinia^  now  the  wife  of  George  Earl  o{  Buckinghamshire^  and 

Ann 


1801. 

GooDftiaBV 
ex  deip. 
Earl  of 

3ucnK<i-> 

HAXSBlta 

tod  Othert 

Marquii  of 

DowirtaiEX 

etUx. 


•08 


CASES  IN  MICHAELMAS  TERM 


ItSOU 

.GOODUOBS 

CSX  dem* 

Earl  of 

Bvouirg* 


^Others 


•tUs. 


jinn  Louisoj  now  the  wife  of  Sir  Charles  SUewari^  his  dai^htai 
and  coheirs  according  to  the  custom  of  gavelkind. 

The  said  Augusta^  one  of  the  daughters  of  the  said  Lord 
iiofUagu  Bertie^  intermarried  with  Lord  Berghersh^  and  died 
on  the  Sd  of  January  1766,  leaving  Johnj  now  Earl  of  We^ 
mordandj  and  the  Honourable  Thonuu  Fane^  her  sons  sDdco> 
heirs  according  to  the  custom  of  gavelkind ;  and  the  said  Jmos^ 
the  other  daughter  of  the  said  Lord  Montagu  Bertie^  died  in  or 
before  the  month  oi February  1771,  leaving  the  said  «A/b£ari 
of  JVestmorelancLf  and  the  said  JTwmas  Faney  her  nef^vs  and 
coheirs  according  to  the  custom  of  gavelkind. 

The  said  Lord  Robert  Bertie  at  the  time  of  his  death,  vhick 
happened  on  the  10th  March  1782,  as  before  stated,  lefttk 
said  Albinioj  the  wife  of  the  said  George  Earl  of  Buckin^um' 
shire^  Ann  Louisa,  the  wife  of  the  said  Charles  Stewart^  Jok 
Earl  of  Westmoreland^  and  Thomas  Fane,  the  lessors  of  tk 
Plaintiff,  his  heirs  according  to  the  custom  of  gavelkind. 

The  said  Lord  Robert  Bertie  being  in  possession  of  thesnd 
estates  in  Chislehurstf  Moitingham,  and  Bromley,  devised  to 
him  by  the  said  will  of  the  said  Thomas  Farrington,  and  boag 
seised  in  fee-simple  of  certain  other  freehold  estates  in  Oak' 
hurst  aforesaid,  which  he  had  purchased  or  taken  in  excbaogc^ 
duly  made  and  published  his  last  will  and  testament  in  writii^ 
which  bears  date  the  7th  day  oi  March  1782,  and  is  attested 
by  three  witnesses ;  and  he  thereby  gave  and  devised  unto  his 
dear  wife  and  her  assigns,  during  her  life,  all  such  freehold  ud 
copyhold  lands  which  he  had  purchased,  and  which  he  «s 
seised  of  in  fee-simple,  or  in  exchange  for  other  lands  in  JEo^; 
and  he  thereby  also  gave  and  devised  in  manner  folio wing^  dot 
is  to  say,  ^^  And  whereas  I  have  granted  a  lease  of  CkiddM 
house,  gardens,  meadows,  and  other  lands  in  hand,  andib 
o(  Holbrookwoodf  to  the  Honourable  Mrs.  Ann  Marie  Bkf^ 
dell,  for  the  term  of  eleven  years  from  Lacfy  I>ay  1 77S,  at  the 
yearly  rent  of  84/.  \s. ;  which  lands  and  woods  were  valued  bf 
Richard  Busby  of  Chidekurst,  steward  to  the  Right  Hoool^ 
able  Thomas  Tawnshend,  and  James  Wiffin  of  Chisldmnt,  flf 
steward,  at  the  yearly  value  of  4/.  l5.   Now  my  will  and  bmb- 
ing  is,  that  in  case  such  of  my  relations  as  shall  be  fAnff">  or 
tenants  for  life  or  lives  of  the  Chislehurst  estate,  by  virtue  d 
my  unde  Mr.  Thomas  Farrington's  will,  shall  not  molest  tk 
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said  Honourable  Mrs.  Ann  Maria  Blundell^  in  the  quiet  pos- 
session of  the  said  house  and  lands  so  leased  Co  her,  and  shall 
at  the  expiration  of  the  said  lease  grant  a  new  lease  of  the  said 
bouse  and  lands  to  my  wife,  Lady  Robert  Berti^j  for  the  term 
of  eleven  years,  if  she  my  said  wife  shall  so  long  live,  and  renew 
it  as  often  as  she  may  require,  under  the  same  covenants,  and 
at  the  same  rent,  so  that  she  may  enjoy  it  during  her  natural 
life;  I  do  then  and  in  that  case  give  and  devise  my  lands  and 
bouses  purchased  of  William  SussM^  and  lands  purchased  of 
Lord  Camden^  with  the  houses  thereon,  and  all  lands  that  I 
now  have  or  may  have  a  right  to,  both  freehold  and  copyhold^ 
arising  from  exchange  of  lands,  acts  of  Parliament,  or  other- 
wise in  Kentj  devised  to  my  wife  for  her  life,  to  go  with  and  be 
subject  to  the  same  entail  as  the  estates  at  Chislehurst^  left  to 
me  by  my  uncle  Thomas  Farringtouy  are  or  may  be  subject  to 
by  virtue  of  his  said  will,  to  take  efiect  immediately  after  the  de» 
cease  of  my  said  wife ;  and  then  and  in  such  case  I  do  recom- 
mend and  desire  my  said  wife  to  give  the  furniture  which  now 
belongs  to  the  house  and  farm  to  whomsoever  may  be  living, 
to  enjoy  the  Chislehurst  estate  after  her  decease ;  but  in  case 
Charles  Tatxmshend^  Esq.  or  such  of  my  relations  as  shall  be 
tenant  or  tenants  for  life,  or  otherwise  entitled  to  the  Chislehursi 
estate,  by  virtue  of  the  said  will,  shall  refuse  or  neglect  from 
time  to  time  to  grant  such  lease  or  leases  in  manner  aforesaid, 
or  disturb  the  said  Honourable  Mrs.  Ann  Maria  BlundeU  or 
her  assigns,  or  my  wife  or  her  assigns,  in  the  possession  of  the 
said  house  or  prenlises  during  her  life,  then  and  in  such  case 
I  give  and  devise  to  my  said  wife,  her  heirs  and  assigns,  for 
ever,  all  my  said  freehold  and  copyhold  houses  and  lands,  which 
I  have  before  devised  to  her  for  her  life  only,  and  aH  the  rest 
and  residue  of  my  real  estates  whatsoever;  and  all  the  rest  and 
residue  of  my  personal  estate,  of  what  nature  or  kind  soever 
or  wheresoever,  I  give,  devise,  and  bequeath,  to  my  said  wii^ 
her  heirs,  executors,  administrators,  and  assigns,  for  ever." 

The  Honourable  Mrs.  Ann  Maria  Blunddt,  named  in  the 
will  of  the  said  Lord  Bobert  Bertie^  was  not  molested  in  the 
quiet  possession  of  the  house  and  premises,  of  which  he  had 
granted  her  a  lease.  She  died  on  the  16th  of  November  1798, 
and  at  or  before  the  expiration  of  the  said  lease,  the  said  Charles 
Tamnshend  being  then  the  tenant  for  life  of  the  Chislehursi 
estate,  by  virtue  of  the  said  will  of  the  said  Thomas  Farrington^ 
granted  a  lease  of  th^  said  house  and  premises  to  Lady  Bobert 
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1801.  Berticj  the  widow  of  the  said  Lord  Hoberi  Bertiej  as  directed 
by  his  said  will,  under  which  she  enjoyed  and  had  the  possessioo 
of  the  said  house  and  premises  so  long  as  she  thought  proper. 


«tUt. 


Evi  of  The  said  Lady  Robert  Bertie  died  on  the  1 3th  of  April  1 798, 

-BocKivo.      leaving  Mary^  the  wife  of  Arthur  Marquis  of  Dawnshire^  her 
beir  according  to  the  custom  of  gavelkind. 

The  premises  for  which  thb  ejectment  was  brought  were  part 
of  the  estates  devised  by  the  will  of  the  said  Thomas  Farrington^ 
and  the  question  for  the  opinion  of  the  Court  was,  Whether  the 
Icitors  of  the  Plaintiff,  or  any  of  them,  were  entitled  to  recover 
ibe  possession  of  the  premises  in  question  in  &is  action,  or  any 
part  thereof?  And  if  this  Court  should  be  of  opinion  that  the 
lessors  of  the  Plaintiff,  or  any  of  them,  were  entitted  to  recover, 
the  verdict  was  to  be  entered  according  to  such  opinion :  but 
if  the  Court  should  be  of  opinion  that  the  lessors  of  the  Plain- 
til^  or  any  of  them,  were  not  entitled  to  recover,  then  a  verdict 
was  to  be  entered  for  the  Defendants. 

This  case  was  argued  three  times ;  1  st,  In  Easter  Term  last  by 
Shepkard^  SeijL,  for  the  Plaintiffs,  and  Best,  Seijt.,  for  the  De- 
fendants; 2dly,  By  Z>n5,  Serjt,  for  the  former,  and  BayUy,  Seijt, 
Ibr  the  latter,  and  now  again  in  this  term  by  Shepherd,  Serjt, 
S»  the  Piaintifis,  and  Williams^  Serjt.,  for  tiie  Defendants. 

Arfwmentsjbr  the  Plaintiffs. — Admitting  that  the  residuary 
€laii:$e  in  Lord  Bobert  Berti^s  will  be  sufficiently  oomprebeo- 
9ivt>  to  carry  the  ultimate  reversion  of  the  estates  devised  by 
Mr.  tarrim^toH^s  will  to  which  he  was  entitled,  yet  if  it  appear 
to  havt>  been  hb  intention  not  to  include  such  reversion  in  die 
vetoduary  clause,  it  will  not  pass  under  that  clause,  though 
no  express  mention  was  made  of  it  in  the  former  part  c^the 
wUk  Strong  v.  TVo//,  2  Burr.  912.  1  Bl.  200.  The  question 
therefore  turns  upon  the  intention  of  the  testator,  as  it  is  to 
be  collected  from  the  situation  of  the  parties,  and  fit»m  the 
will.  From  the  situation  of  these  parties,  and  the  interest  of 
Lord  Robert  Bertie,  it  appears  not  only  that  he  meant  to  give 
this  reversion,  but  the  reason  is  plain  why  he  did  so.  Loiti 
Robert  Bertie  had  a  power  over  the  whole  estate  for  his  life ;  but 
in  case  he  died  without  children,  his  whole  interest  (excluave 
of  his  share  in  the  ultimate  reversion)  became  extinct.  The  next 
^in  remainder  was  Mr.  C.  Tawnshend,  to  whom  the  estate  was 
limited  in  strict  setdement.  The  object  therefore  of  Lord  Robert 
Bertie  was  after  his  death  to  secure  to  Mrs.  BhmdeU  the  quiet  en- 
joyment of  the  house  and  lands  at  Chislehurst  durmg  the  cond- 
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nuance  of  the  lease  granted  by  him,  and  a  renewal  of  the 
lease  upon  the  same  terms  on  the  expiration  thereof,  to  his 
wife  for  her  life.     In  order  therefore  to  induce  Mr.  C.  Tcnxm9' 
hendBnA  his  issue,  and  the  heirs  of  Mr.  Farrington  (of  which 
Lord  Robert  Bertie  was  but  one)  to  acquiesce  in  these  view% 
he  declares  that,  provided  they  do  so,  all  the  lands  over  which 
he  has  a  control,  and  which  he  has  devised  to  his  wife  for  lifi^ 
shall  go  in  the  same  line  as  the  estates  left  to  him  by  Mr.  FoT'- 
rington's  will,  to  take  effect  immediately  after  the  decease  ot 
his  wife.     And  though  indeed  he  uses  the  expression  <^  subject 
to  the  same  entail,"  yet  the  meaning  of  that  expression  roust 
be  understood  to  be,  that  they  shall  be  subject  to  the  same 
sort  of  limitation,  in  which  case  the  ultimate  limitation  to  the 
heirs  of  Mr.  Farrington  will  be  included ;  and  Lord  Robett 
Berti^s  share  of  the  reversion,  instead  of  going  to  his  wife, 
will  go  among  the  heirs  of  Mr.  Farrington,    The  manifest  in- 
tention of  the  testator  appears  to  have  been  to  secure  to  his 
wife  for  her  life  every  thing  over  which  he  had  no  contrcd ; 
and  in  order  to  effectuate  that  intention,  he  was  willing  to  give 
every  thing  over  which  he  had  a  control  to  the  persons  in 
whose  power  it  might  be,  as  entided  to  the  Farrington  estates, 
to  contravene  his  intention  in  favour  of  his  wife.   This  appears 
strongly  from  the  recommendation  to  his  wife  to  give  ^e  fur* 
niture  belonging  to  the  Chislehurst  house  to  the  person  who 
should  be  living  to  enjoy  the  house  after  her  decease,  provided 
she  were  permitted  to  continue  in  it  during  her  life.    It  caa 
scarcely  be  supposed  to  have  been  the  intention  of  the  testator 
to  give  this  remote  reversion  to  his  wife  by  the  residuary  clausei 
when  the  manifest  object  of  the  will  appears  to  have  been,  to 
seeure  a  provision  to  his  wife  for  her  life;  and  when  it  is  coii4 
gidered  that  the  lands  which  be  had  himself  purchased  are  only 
given  to  her  in  fee,  in  case  she  should  not  be  permitted  to 
enjoy  the  Farrington  estate  for  her  life.     Besides,  considering 
that  Mr.  C.  Tonxmshendj  who  was  the  next  in  the  entail,  was 
only  thirty-six  years  of  age,  whereas  Lady  Robert  Bertie  waa 
sixty-four  (a),  the  probability  was,  that  she  would  never  enjoy; 
the  reversion  during  her  life.    It  seems  indeed  tb  have  been 
decidedly  the  testator's  wish,  that  the  Farrington  estate  and  hie 
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own  estates  should  be  enjoyed  together,  and  go  in  the  same 
line,  which  object  would  be  altogether  defeated,  by  holding 
that  the  ultimate  reversion  in  the  former  passed  to  Ijody  Robert 
Bertie  under  the  residuary  clause,  while  the  latter  are  expressly 
limited  to  follow  the  entail  of  iheFarrtngtan  estate,  and  must  there- 
fore go  to  the  heirs  of  Mr.  Farrtngton,  If  then  it  appear  to  have 
been  the  intention  of  the  testator  that  the  reversion  should  go 
according  to  the  limitation  of  the  Farrtngton  estate,  the  words 
in  the  will  are  fully  sufficient  to  effect  that  purpose.  For  the 
testator  first  gives  to  his  wife  for  life  all  the  estates  of  which  he 
was  seised  in  fee-simple ;  and  he  aflerwards  directs  that  all 
lands  in  Kent,  both  freehold  and  copyhold,  arising  from  ex- 
change of  lands,  acts  of  parliament,  or  otkerivise  devised  to  his 
wife  for  life,  shall  go  with  and  be  subject  to  the  same  entail  as 
the  Farrtngton  estates.  Now  the  words  "  seised  in  fee-simple," 
in  the  first  devise  to  his  wife  for  life,  are  sufficient  to  iodade 
the  reversion,  and  the  words  ^^  or  otherwise,'^  in  the  subsequent 
limitation,  will  also  include  the  same  whether  it  came  to  the 
testator  by  descent  from  Mr.  Farrtngtony  or  by  the  devise  in 
his  will ;  and  the  words  ^<  shall  go  with^'  will  carry  the  limita- 
tion to  the  heirs  of  Mr.  Farrtngton,  even  supposing  the  words 
**  subject  to  the  same  entail"  to  be  inadequate  to  that  purpose. 
It  is  not  necessary  to  contend  that  the  right  heirs  of  Mr.  Far^ 
rington  would  take  as  purchasers ;  for  tliough  they  should  be 
entitled  to  take  by  descent,  yet  the  mention  of  them  in  the  will 
as  devisees,  is  sufficient  to  except  the  estate  devised  out  of  the 
residuary  clause.  Smith  d.  Davis  v.  Saunders,  2  BL  736.  and 
Ameshury  v.  Brawn,  coram  Lord  Hardwicke,  cit.  ibid.  If,  how- 
ever, it  can  be  supposed  that  the  reversion  was  altogether  out 
of  the  contemplation  of  the  testator,  then  it  neither  passed  by 
the  special  limitations  or  by  the  residuary  clause ;  and  it  most 
therefore  descend  to  the  lessors  of  the  PlaiiitifF  as  the  heirs  of 
Mr.  Farrington. 

Arguments  far  the  Defendants. — Unless  this  reversion  can  be 
held  to  pass  by  implication  under  the  limitations  in  the  former 
part  of  the  will,  it  will  pass  under  the  residuary  devise  to  Lady 
Robert  Bertie;  for  although  this  particular  reversion  may  not 
have  been  in  the  contemplation  of  the  testator,Lord.fio&er/jB£7ff€^ 
yet  as  it  appears  to  have  been  his  intention  that  every  thing  to 
which  he  was  entitled  should  pass  to  his  wife,  and  the  words  are 
large  enough  to  include  the  reversion,  it  will  accordingly  pass. 
Freemanv. TheDukeofChandos,Cawp.  360.563.  Supposing Iiord 
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Sobert  Bertie  not  to  have  been  aware  that  he  was  entitled  to  de» 
vise  this  reversion,  it  clearly  would  not  pass  under  the  special  li- 
mitations in  his  will ;  on  the  other  hand,  supposing  him  to  have 
been  aware  that  he  was  entitled  to  devise  it,  he  has  not  used  ex«, 
pressions  calculated  to  convey  it  to  the  heirsof  Mr.  Farrington  ; 
for  the  limitation  of  the  ultimate  reversion  in  Mr.  Farrington^s 
will  had  no  operation,  since  that  will  only  directed  that  the  re- 
version should  go  to  those  very  persons  who  would  take  it  by  de- 
scent. Mr.  FarrtTtgton's  will  therefore  created  nothing  but  estates 
for  life  and  estates  in  tail,  consequently  when  Lord  Robert  Bertie 
directs  that  the  reversion  shall  go  according  to  the  entail  in  Mr. 
Farringtoti^s  will,  that  devise  can  extend  no  farther  than  the 
estates  created  by  the  will  to  which  he  alludes.  There  is  nothing 
upon  the  face  of  Lord  Robert  Bertie's  will  to  shew  that  he  had 
this  reversion  in  contemplation,  for  though  the  words  <^  seised  in 
fee-simple"  in  the  first  limitation  to  his  wife  for  lif<^are  sufficient 
to  include  the  reversion,  provided  an  intention  to  pass  it  be  ma- 
nifest, yet  those  words  seem  rather  to  describe  estates  in  posses-*; 
sion ;  and  if  the  reversion  was  not  included  in  the  first  limitation, 
it  cannot  be  included  in  the  second,  which  is  expressly  confined 
to  the  estates  before  devised  for  life  to  Lady  Robert  Bertie.  In 
the  next  place,  it  does  not  appear  to  have  been  in  the  contem- 
plation of  Lord  Robert  Bertie  that  the  heirs  of  Mr.  Fitrrington 
could  have  it  in  their  power  to  molest  his  wife,  but  only  the  per- 
sons claiming  under  the  will ;  it  is  not  therefore  to  be  presumed 
that  any  thing  was  given  as  a  reward  for  abstaining  from  such 
molestation,  to  any  persons  but  those  whom  he  thought  entitled 
to  molest  her ;  for  Lord  Robert  Bertie  speaks  only  ^^  of  tenant  or. 
tenants  for  life,  or  otherwise  entitled  to  the  said  Ckislehurst  estate 
by  virtue  of  the  said  will."  It  has  been  contended  that  the  testator 
must  have  intended  to  devise  the  reversion  to  the  heirs  of  Mr. 
FarringtoTif  because  otherwise  the  lands  which  he  had  himself 
purchased  would  go  in  a  different  channel ;  but  that  is  not  so,  for 
under  the  word  ^^entail"  neither  the  one  nor  the  other  description 
of  lands  were  limited  to  any  persons  but  the  lineal  descendants  of 
yix.C.Taumshend.  It  is  not  to  be  presumed  that  the  testator  was 
ignorant  of  the  meaning  of  the  word  ^*entail,^'but  that  he  knew  tibe 
law  as  well  as  any  other  person.  Pwrefby  v.  Rogers^  2  Sound.  S64. 
If  the  devise  of  the  reversion  be  extended  to  the  right  heirs  of  Mr. 
Farringtonyyet  itcannot  go  withandbesubject  tothesame  entails,, 
for  in  one  case  the  heirs  of  Mr.FarriTigtan  would  take  a  different 
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IMl.  species  of  estate  from  tbat  which  tbej  would  take  in  the  odier. 
The  Farrington  estate  they  would  take  by  descent,  the  reverskxi 
they  must  take  by  purchase.  The  Jjgmwg/Qii  estate,  if  itdescended 
among  daughters,  might  be  heki  in  coparoenery,  whereas  the  re- 
version must  be  held  by  them  in  joint-teuancy  or  tenancy  in  com- 
mon. The  former  would  be  held  in  gavelkind,  which  could  not 
be  the  case  with  the  latter,  that  species  of  tenure  only  applying 
to  lands  coming  by  descent.  From  the  words  used  in  the  defise 
to  the  persons  entitled  to  the  Farrington  estate  it  further  ap* 
pears,  that  the  testator  could  not  intend  to  include  a  remote  re- 
version, since  he  directs  that  immediately  upon  the  decease  of 
his  wife  the  lands  should  go  to  the  devisees,  which  shews  that 
such  lands  were  intended  as  might  pass  all  together,  whereas  re- 
versionary lands  might  or  might  not  be  in  a  state  to  pass  ac- 
cording to  circumstances.  As  to  the  directions  respecting  the 
furniture,  it  might  be  reasonable  for  the  testator  to  advise  that  his 
wife  should  give  that  at  her  decease  to  the  persons  who  woold 
then  be  entided  to  the  estates  in  possession,  the  furniture  bong 
of  a  perishable  nature,  and  not  likely  to  last  till  the  reversion  iu 
the  lands  would  fiedl  in ;  but  the  reversion  itself  being  a  perma- 
nent thing,  there  was  good  reason  for  including  it  in  the  residuaiy 
devise  to  Lady  R,  Bertie^  since  her  heirs  might  enjoy  it  though 
she  herself  should  not  survive  the  persons  entitled  to  the  parti* 
cnlar  estates.  The  Court  therefore  cannot  hold  that  the  ul^ 
mate  reversion  passed  to  the  heirs  of  Mr.  Farrington  under 
Lord  Bobert  Bertie's  will,  without  doing  violence  to  the  eip 
pressions  of  that  will,  and  possibly  defeating  the  intention  of 
the  testator. 

Cur.ado,  oA. 
On  this  day  the  opinion  of  the  Court  was  delivered  by 
Lord  Alvanley,  Ch.  J.  After  this  case  had  been  argned  the 
second  time  at  the  bar,  the  Court  expressed  adesire  to  be  inlbniied 
of  the  ages  of  Lady  Robert  Bertie  and  Mr.  Charles  Tawnshend  at 
the  time  when  Lord  Robert  Bertie  made  his  will,  and  alao  whether 
Lordi2^>ferf  B^r^Vhadanyestates  inpossession  excqit  bisestatei 
in  Kent.  This  was  done  with  a  view  to  ascertain  the  intentof  die 
testator  respecting  the  annexation  of  the  estates,  and  the  effect  of 
theresidaary  clause.  It  had  been  argued  that  Mr.  Charles  TVnV" 
hend  was  so  much  younger  than  Lady  Bobert  Bertie  that  the  tea* 
tator  could  never  have  thought  of  guaiding  hit  wife  agraist  any 
thing  which  wts  to  happen  aftcrtbc  death  of  Mr*  CL  Tam$uhad 
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without  issue;  but  it  now  appears  that  at  the  time  when  he 
made  his  wDl  Lady  Robert  Bertie  was  64  years  of  age  and  Mn 
C.  Toamskend  49,  and  unmarried.    There  was  therefore  only 
15  years  difierence  between  their  ages;  and  as  Mr.  C.  Towns- 
hend  had  no  issue,  the  possibility  of  the  event  taking  place  was 
not  very  remote.     It  also  appears  that  the  testator  was  seised 
of  a  fee  fiutn  rent  in  Middlesex  of  about  16/.  per  annum;  his 
right  to  which,  although  disputed,  and  the  arrears  of  rent 
withheld  for  four  years  before  his  death,  was  constantly  as- 
serted by  him.    This  must  therefore  be  taken  to  be  a  subject 
upon  which  the  residuary  clause  might  operate  out  of  the 
county  of  Kent»    The  question  then,  and  the  only  question 
in  this  case  is.  Whether  the  one  third  of  a  moieQr  of  the 
estates  devised  by  Thomas  Farrington  to  his  right  heirs  (but 
which  notwithstanduig  certainly  descended  upon  them),  and 
€if  which  right  heirs  Lord  Boberi  Bertie  was  one,  passed  by 
the  residuary  clause  of  Lord  Bobert  Bertie^s  will?    The 
prindples  upon  which  this  case  is  to  be  determined  were  not 
disputed.    It  was  admitted  on  the  part  of  the  lessors  of  the 
Flaintifl^  that  it  was  incumbent  upon  them  to  prove  by  neces- 
sary consequence  arising  from  the  other  parts  of  the  will,  that 
the  residuary  clause  had  not  the  operation  which  according  to 
the  rules  of  construcdon  it  was  allowed  to  have^  namely,  that 
of  carrying  every  real  interest  of  every  kind  whatsoever,  whe- 
ther known  or  unknown  to  the  testator,  provided  it  were  not 
manifestly  excluded.    It  was  admitted  that  it  was  necessary  to 
shew  that  it  would  be  inconsistent  with  the  general  intent  of 
the  testator  and  the  particular  provisions  of  the  will  to  impute 
to  the  testator  any  intention  to  convey  the  one-third  of  a  moiety 
of  the  estate  of  which  he  was  seised  as  right  heir  of  Mr.  Far-- 
rington  /  and  that  it  was  not  necessary  that  the  testator's  mind 
should  be  active  in  including  the  subject-matter,  but  that  even  if 
he  did  not  know  that  he  had  it,  still  it  would  pass,  provided 
he  did  not  mean  to  exclude  it.    Looking  therefore  at  the  pro- 
visions of  this  will  we  are  to  consider,  not  whether  the  testa- 
tor had  not  this  particular  estate  in  contemplation,  but  whe« 
tber  he  meant  that  the  residuary  clause  should  not  have  that 
eflfect  which  the  law  attributes  to  it    This  is  the  principle 
upon  which  analogous  cases  have  been  determined.    Of  these 
I  win  presendy  mention  two  or  three.    I  will  state  the  govern- 
ing^ principle  of  those  cases,  and  the  grounds  upon  which  it 
was  held  in  one  case  that  the  testator  did  not  mtend  that  the 
lands  should  pass>  and  in  another  that  they  did  pass ;  and  bjr 
VOL.  II.  R »  comparipg 
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comparing  the  grounds  of  these  cases  with  the  case  now  befi>ie 
the  Court,  I  will  endeavour  to  shew  how  far  they  are  analo- 
gous in  the  construction  of  this  testator's  intent,  and  whether 
any  one  of  them  will  enable  us  to  decide  that  the  lands  in  ques- 
tion were  not  included  in  the  residuary  clause.  In  order  to 
prove  that  the  lands  in  question  were  not  included,  much  ar- 
gument was  used  to  shew  that  the  effect  of  this  will  was  to  an- 
nex the  purchased  estates  to  the  settled  estates,  not  only  dar- 
ing the  continuance  of  the  estate  tail,  but  also  when  the  settled 
estates  should  come  into  the  liands  of  those  who  should  be  en- 
titled to  the  reversion  in  fee.  For  the  sake  of  argument,  I 
will  suppose  this  to  have  been  the  intent  of  the  testator,  it  not 
being  a  very  improbable  intent,  considering  that  the  general 
object  of  the  testator  was  to  secure  at  all  events  to  his  wife  that 
part  of  the  settled  estates  over  which  he  had  no  power,  by 
holding  out  to  those  entitled  to  the  settled  estates  that  diey 
should  have  the  enjoyment  of  his  unsettled  estates  after  the 
death  of  his  wife.  Then  taking  this  to  be  the  case,  it  is  said 
to  be  a  necessary  consequence  of  that  intent,  tliat  those  per- 
sons who  claimed  the  purchased  estates  under  hiin  would  also 
be  entitled  under  him  to  one-tliird  of  a  moiety  of  the  rever- 
sion of  the  settled  estates,  of  which  he  was  seised  as  heir  at 
law  of  Mr.  Fannngton.  But  turn  constat  that  the  testator 
knew  he  was  seised  of  this  estate  at  the  time  when  he  made  his 
will,  and  what  he  would  have  done  had  it  been  stated  to  him 
at  that  time  that  he  was  so  seised,  I  will  not  allow  myself^  sit- 
ting as  a  judge,  to  speculate,  because  I  consider  that  to  be  the 
most  dangerous  mode  of  construction  which  can  possibly  be 
adopted.  There  is  indeed  nothing  absurd  in  supposing  that 
his  object  was  to  annex  the  two  estates  together,  provided  his 
wife  should  not  be  molested  :  and  taking  it  for  granted  that 
this  was  his  object,  it  has  been  argued,  that  it  would  be  incon- 
sistent witli  that  object  to  suppose  that  the  testator  intended 
any  person  to  take  this  third  of  a  moiety,  except  those  who 
should  lie  the  heirs  at  law  of  Mr.  Farrington.  But  tlus  aigu- 
ment  proceeds  upon  the  supposition  that  the  testator  knew 
that  he  was  one  of  tlie  heirs  of  Mr.  Farringtan.  Suppofing 
however  that  the  testator  had  been  the  sole  heir  of  Mr.  Jor- 
rington^  this  circumstance  would  not  be  sufficient  to  restrain 
the  operation  of  the  residuary  clause.  In  that  case  the  an- 
nexation of  the  two  estates  would  have  been  unnecessary  to 
guartl  his  wife  from  molestation  after  the  expiration  of  the  en- 
tail :  for  if  he  were  entitled  to  the  reversion,  his  wife  would 

derive 
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^derive  the  best  security  for  her  quiet  enjoyment,  by  taking  the 
Teversion  under  the'!'  residuary] clause.     We  are  therefore  of 
opinion,  that  if  the  testator  had  been  the  sole  heir  of  Mr.  jPor- 
ringiofiy  the  residuary  words  would  have  been  suflBcient  to 
carry  the  estate.     The  case  then  would  have  amounted  to  this, 
that  the  testator  at  the  time  when  he  made  his  will  was  seised 
of  an  estate,  of  which  he  was  not  cognizant ;  and  that  it  b  not 
inconsistent  with  the  rest  of  his  will  to  permit  that  estate  to  be 
included  in  the  residuary  clause.     I  will  now  state  the  cases 
from  which  it  appears  to  me  that  we  are  not  at  liberty  to  ex- 
clude any  real  interest  from  the  operation  of  this  residuary 
clause.     The  first  case  which  I  shall  mention  is  that  of  Strong 
T.  Teattf  in  which  it  was  held  that  the  reversion  was  not  in- 
cluded in  the  residuary  clause.     Lord  Mansfield^  in  giving  his 
judgment,  which  was  afterwards  confirmed  in  the  House  of 
'Lords,  states  the  question  to  be,  <^  Whether  by  this  sweepuag 
residuary  clause  the  testator  intended  to  devise  the  reversion  ?^ 
•  He  then  says,  **  The  generality  of  the  expression,  <  and  also  aU 
other  the  lands,  tenements,  and  hereditaments,  in  the  said  coun- 
ties of  Tyrone  and  Meathj  or  either  of  them,  whereof  I  am  seised 
in  fee-simple,  or  of  which  any  other  person  is  seised  in  trust  for 
me,  together  with  their  and  every  of  their  appurtenances,'  if  uu- 
itstrained  and  unqualified  by  any  other  words,  would  carry  all 
the  testator's  estate  in  possession,  reversion  or  remainder.  But 
these  general  words  may,  by  other  words  and  expressions  in  the 
will  be  restrained  to  any  or  either  of  these:  and  it  is  the  same 
thing  whether  it  be  directly  expressed,  or  clearly  and  plainly  to 
be  collected  from  the  will.  Now"  he  observes,  "  here  are  plain 
expressions,  which  are  fully  sufficient  to  shew  that  the  testator 
did  not  intend  to  devise  the  reversion  of  this  settled  estate." 
Then  afler  stating  the  numerous  inconsistencies  which  would 
arise  from  supposing  that  the  reversion  was  intended  to  pass, 
he  says,  ''The  consequence  is  too  manifest  to  bear  an  argu- 
ment: if  it  be  but  attended  to,  what  absurdities  must  follow 
'fibm  construing  the  reversion  to  pass;"  and  afler  comment- 
ing upon  the'  partibular'  eX|)ressionsof  the  will,  and  the  de- 
Btnp'tion  of  locality  iii  the  residuary  clause,  he  adds,  «  But 
'these  minute  and  critical  observations  serve  only  to  weaken  the 
'  argument ;  since  there  are  in  this  will  sufficient  general  words, 
which  expressly  and  clearly  shew  that  the  testator  had  no  iq- 
'^ten^ion  to  include  the  reversion  of  the  settled  estate  in  his  will, 
''9S  much  as  if  he  had  used  particular  words  and  expressions 
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to  declare  it  directly  and  explicitly;''  and  cpndudesy    ^It 
appears  clearly  upon  the  very  words  of  the  w&ole  will  takes 
together,  that  there  can  be  no  doubt  of  the  testator's  inteDtion, 
that  the  reversion  of  the  settled  estate  should  not  be  included 
in  it,  but  only  the  lands  which  be  had  in  possesskm."    Mc 
Justice  Wilmot  wondered  how  any  one  could  entertain  any 
doubt  upon  the  question ;  it  being  as  clear,  bq  said,  upon  die 
whole  tenor  and  complexion  of  the  wiU  as,  the  strongest  ex- 
press negative  clause  could  make  it.    The  Court  therefiKedid 
not  proceed  upon  the  argument  of  presumptioa  of  an  intention 
to  exclude,  but  upon  the  inconsistencies  and  absurdities  which 
would  arise  from  including  the  estate  in  question.     In  the  next 
case  which  I  shall  state,  it  was  held  that  the  estate  in  ques- 
tion was  included  in  tlie  residuary  clause,  and  that  inference 
and  presumption  were  not  sufiicient.to  exclude  it.     That  was 
the  case  of  Freeman  v.  The  Duke  ofChandos*     As  £ur  as  infer- 
ence, conjecture,  and  supposition  could  avail,  there  was  every 
reason  for  holding  that  the  estate  was  intended  to  be  induded; 
but  there  was  no  inconsistency  in  holding  the  contrary.    Tb^ 
Court  certified,  '<  that  though  the  remote  reversion  might  not 
be  particularly  thought  of,  yet  the  general  words  were  sofli- 
cient  to  include  it,  and  the  intention  of  the  parties  was  to  in- 
clude all.    Therefore  they  were  of  opmion  that  the  revenaon 
in  fee  of  one  undivided  seventh  part  of  the  estate  in  questioo 
did  pass  by  the  act  of  parliament  in  the  pleadings  mentioued  to 
the  Defendant  the  Duke  of  CAandosJ'     From  this  case  I  col- 
lect, that  the  same  principle  which  induced  the  Court  in  Stnmg 
V.  Teatt  to  hold  the  estate  excluded,  here  prevailed  to  induce 
them  to  hold  it  included  :  there  being  no  inconsistency  in  per- 
mitting the  words  to  have  their  legal  effect,  the  Court  would 
not  by  surmise  contract  their  operation.   There  is  another  case 
which  is  not  immaterial  in  the  present  consideration,  namely, 
that  of  Smith  d.  l)avis  v.  Saundersy  in  which  a  principle  was 
laid  down  u|K>n  which  we  must  decide  this  case,  xnz.  that  a  resi- 
duary clause  will  extend  to  every  latent  reversion  which  the 
testator  may  have  in  him,  unless  it  be  expressly  excluded  by  de- 
vise to  some  other  person,  though  indeed  if  such  latter  devise  be 
to  the  testator's  own  right  heirs,  it  will  equally  operate  as  an  eii- 
elusion  of  the  residuary  devise,  though  the  heirs  cannot  take  as 
purchasers.   The  question  therefore  recurs  to  this^  Whether  it 
appears  from  any  particular  clause  of  this  will,  or  from  the  ge- 
neral intent  of  the  testator  manifestediu  the  will,  thatit  would  be 
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inconsistent  with  the  other  parts  of  the  will  to  permit  the  resi- 
duary clause  to  take  its  legal  effect  ?  We  are  of  opinion,  that 
there  is  not  sufficient  in  this  will  to  shew  any  such  inconsist- 
ency or  repugnancy.  The  general  intent  would  not  be  ob- 
structed, but  on  the  contrary  would  rather  be  promoted,  by 
suffering  the  testator's  wife  to  take  this  share  of  the  reversion, 
since  she  would  thereby  be  enabled  to  protect  herself  to  the 
extent  of  such  share  against  molestation  :  and  yet  this  is  the 
only  circumstance  which  has  been  materially  relied  upon  for 
the  lessors  of  the  Plaintiff.  With  respect  to  the  circum- 
stance of  the  testator  having  had  an  estate  out  of  the  county  of 
Kent  J  which  might  satisfy  the  words  of  the  residuary  clause, 
it  does  not  follow  from  thence  that  the  reversion  in  question 
was  to  be  excluded:  for,  I  have  before  observed,  that  it  is  not 
necessary  that  the  testator's  mind  should  be  active  in  includ- 
ing it  The  will  as  it  stands,  speaks  thus,  ^^  If  Mr.  Charles 
Tawnshend  shall  die  without  issue,  my  wife  will  take  my  share 
of  the  reversion."  Whether,  if  the  testator  had  been  informed 
that  he  was  entitled  to  dispose  of  this  reversion,  he  would 
have  given  it  to  his  wife  or  not,  we  cannot  undertake  to  de- 
cide ;  but  there  certainly  is  nothing  in  the  particular  provisions 
of  the  will,  or  the  general  intent  of  the  testator,  to  warrant  the 
Court  in  saying  that  such  a  disposition  is  manifestly  repugnant 
to  either. 

Per  Curiam^ 

Let  the  Postea  be  delivered  to  the  Defendants. 
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CONTAINED    IN    THIS    VOLUME. 


A. 

ABATEMENT. 

1»  A  wuiT  in  debl  may  be  abated  in  |>art 
and  stand  good  for  the  remainder. 
Powell  ?.  Fullartoriy  £.41  Geo.  3. 

Page  420 

2.  If  a  plea  in  abatement  contain  matter 
which  is  in  part  al>atementof  the  writ 
only,  but  concludes  with  a  prayer  that 
the  whole  writ  may  be  abated^  the 
court  may  abate  so  much  of  the  writ 
as  the  matter  pleaded  a]>plies  to.  id,  ib, 

ACCOMPLICE, 
iSfe  Larceny. 

ACTION  ON  THE  CASE. 

In  an  action  for  maliciously  holding  to 
bail,  it  is  not  sufficient  to  proye,  that 
the  writ  was  sued  out  after  payment 
of  the  debt,  if  the  circumstances  afFbrd 
no  inference  of  mahce ;  but  in  such 
case  evidence  of  actual  malice  must  be 
given.  "  Gibson  v.  Chaters,  E.  40 
Geo.  3.  129 

ADMINISTRATOR, 

See  Executor  and  Administrator. 

AFFIDAVIT  TO  hold  to  BAIL, 
See  Practice,  18,  19. 


1.  If  an  affidavit  to  hold  to  bail  state  the 
circumstances  under  which  a  debt 
accrued,  and  conclude  •'  by  reason 
whereof  the  defendant  stands  indebted 
in  <£  which  he  hath  refused  and 
still  refuseth  to  pay,"  it  is  bad.  Fowler 
V.  Morion,  M.  40  Geo.  3.        Page  48 

2.  If  such  an  affidavit  negatiire  a  tender 
"  in  notes  of  the  Bank  of  England 
payable  on  demand,*^  it  is  a  sufficient 
Compliance  with  the  37  Geo,  3.  c.  45, 
5.  9.  though  the  words  of  that  act  are 
"  expressed  io  be  payable  on  demand,-" 
id.  ih. 

3.  If  a  Plaintiff  executor  hold  a  Defend- 
ant to  bail  upon  an  affidarit  staling  the 
debt  to  be  due,  "  as  appears  by  the . 
testator's  books"  but  omitting  to  add,  *^ 
"  and  which  the  deponent  beliei^es  to 
be  true,"  the  court  of  C.  B.  will  allow 
the  Plaintiff* to  swear  to  his  belief  in  a 
supplemental  affidavit.  Gamham  exe- 
cutrix  V.  Hammond,  M.  41  Geo.  3. 298. 

4.  If  an  affidavit  to  hold  to  bail  made  by 
the  plaintin*'s  clerk  expressly  negative  ' 
a  tender  iu  bank-notes,  it  is  bad. 
Smith  V.  Tyson,  M.  41  Ggo.  3.  339 
Hammersley  v.  Mitchell,  £.41  Geo.  3. 
S.  P.  389 

5.  In  an  affidavit  to  hold  to  bail  .the 
Plaintiff  deposed  that,  at  the  time  of 
the  assignment  thereinafter  mentioned 
the  Defendant  was  indebted  to  him  on  - 
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m  bin  of  exchange,  and  that  he  after- 
wards assigned  the  debt  by  indenture 
to  A.  B.  C.  and  D.  in  trust :  A,  then 
depiMed,  tliat,  at  the  time  of  the  affi- 
davit being  made,  the  Defendant  was 
indebted  to  them  A.  B,  C.  and  D.  as 
such  assignees  and  trustees  as  afore- 
said. Helcl,  that  the  affidavit  was  in- 
sufficient, because  it  did  not  deny  that 
the  debt  had  been  satisfied  to  the 
PlaintifT  between  the  assignment  and 
the  time  of  the  affidavit  being  made. 
Mann  v.  Sheriff,  H.  41  Geo.  3. 

Page  355 

6.  But  a  supplemental  affidavit  was  al- 
lowed. I  ia.  ib, 

7.  A  person  employed  in  London  as 
agent  to  one  residing  at  a  distance  in 
the  country,  with  a  power  of  attorney 
to  collect  his  debts,  may  make  an  laf- 
ffdavit  of  debt,  positively  denying  any 
lender  in  bank-notes.  Ckatterly  v. 
Finck,  E.  41  Geo,  3.  390 

8.  An  affidavit  of  debt,  made  by  one  of 
three  partners,  denying  any  tender  in 
baidi  notes  to  himself  or  to  either  of 
hb  partners  to  the  best  of  his  know- 
ledge and  belief  is  sufficient.  Siacey 
V.  Federici,  E.  41  Geo.  3.  ib. 

9.  An  affidavit  to  hold  to  bail  in  which  a 
tender  in  bank-notes  is  negatived  by 
the  Plaintiff's  clerk  alone,  then  resi- 
dent in  London,  is  insufficient,  if  the 
Plaintiff  be  also  resident  in  London, 
though  the  debt  arose  upon  a  bill 
transaction  of  which  the  clerk  had  the 
sole  management.  Bolt  v.  Miller,  E. 
41  Geo.  3.  420 

10.  If  an  affidavit  to  hold  to  bail  be  made 
by  a  person  prima  facie  incompetent 
tomaKe  it,  qu.  Whether  circumstances 
proving  him  to  be  competent  can  be 
shewn  by  affidavit  for  cause  against  a 
rule  for  discharging  the  Defendant  on 
a  common  appearance  ?  t^. 

11.  iTbe  Court  will  not  set  aside  proceed- 
ings, and  order  the  bail-bond  to  be  de« 
iiVered  up,  because  a  Defendant  has 
been  arrested  on  a  special  capias  in 
which,  as  well  as  in  the  affidavit  to 
iKold  to  bail,  the  initials  only  of  his 
CKristian  name  were  inserted.  Howell 
T.  Ci}leman^  T.  41  Geo.  3.  466 

1%  4]teiavit  to  hold  to  bail  made  by  A. 


m  respect  of  a  debt  doe  to  R  bdot 
his  discharge,  under  an  insolvent  set, 
whereby  fi.'s  estate  becomes  vested  io 
the  clerk  of  tbe  peace,  and  negatifio^ 
a  tender  in  bank-notes  to  tbe  koov- 
ledge  or  belief  of  A.  held  sufficient,  tk 
Court  allowing  A.  and  B.,  by  a  sabs^ 
quent  aAdavit,  to  shew  that  jL  usibBj 
transacted  B.'s  business  when  out  of 
town,  and  that  at  the  time  when  tk 
affidavit  to  hold  to  bail  was  mad^  U. 
was  out  of  town,  and  that  an  iibok- 
diate  arrest  was  necessary,  as  tbe  De- 
fendant was  about  to  sail  on  a  voy^ 
Luwson  V.  M' Donald^  M.  42  Geo.  3. 

AGENT, 
See  Affidavit  to  hold  to  baiu 

1.  A.  entrusted  B.  with  goods  to  tdlia 
India,  agreeing  to  take  back  from  B. 
what  he  should  not  be  able  to  sd,ttd 
allowing  him  wbat  be  should  o^ 
bevond  a  certain  price»  with  liberty  to 
sell  them  for  what  he  could  get  if  be 
could  not  obtain  that  price.  jB.Dot 
being  able  to  sell  tbe  goods  in  loda 
himself  left  them  with  an  agent  to  be 
disposed  of  by  him,  directing  tbe  ^aX 
to  remit  the  money  to  him  (B.)  is 
England.  Held  that  A.  could  not 
maintain  trover  against  B.  for  tbe 
goods.  Bromley  v.  Coxwell,  L 
41  Geo.  3.  4ti 

2.  And  it  seems  tbat  he  could  not  maio- 
tain  any  action,     id.  i^ 

AGREEMENT, 

See  Assumpsit,  2. 
Penalty,  1. 
Stamps,  I,  2,  3,  4. 
Trover,  2. 

1.  A  being  tenant  to  B.  anderabr 
containing  covenanU,  by  whidi  ibe 
former  was  bound  to  fetch  75  bobdi 
of  coals  from  Pod  yearly,  and  deto 
them  at  the  mansion-house  of  tbe 
latter,  and  also  to  supply  him  aitbn 
much  good  wheat  as  he  should  want  is 
his  family  at  5  sbillmgs  per  batA,^ 
was   agreed  between    tb^  tbit  ^ 
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lease  should  be  surrendered  up  and  a 
new  one  granted,  omitting  the  above 
covenants.     A  new  lease  was  accord- 
ingly executed,  and  at  the  same  time 
an  agreement  was  entered  into»  where- 
by A.  agreed  with  B.  that  he  would 
fetch  and  bring  to  the  dwelling-house 
of  B.,  his  heirs  and  assigns  75  bushels 
of  coals  yearly,  for  12  years,   (the 
term  of  the  new  lease,)  and  yearly 
supply  B.>  his  heirs  and  assigns,  with 
as  much  good  wheat  as  he  should  want 
in  his  family  at  5  shillings  per  bushel. 
B.  having  parted  with  his  reversion  in 
the  farm,  and  also  quitted  the  mansion- 
house,  in  which  he  resided  at  the  time. 
Mrhen  the  agreement  was  made :  Held 
that  he  was  not  entitled  to  maintain  an 
action  against  A.  for  refusing  to  deli- 
ver the  wheat  at  the  stipulated  price ; 
that  the  agreement  being  entire  must 
receive  one  uniform  construction,  and 
as  it  was  clearly  local  in  respect  of  the 
delivery   of    coals,    it  could  not  be 
deemed  personal  with  respect  to  the 
wheat.      Chker  v.  Guy,  ikf.  42  Geo.  3. 
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2.   Held  also   that  no   parol   evidence 
could    be  admitted    to  explain  the 
agreement,  there  being  no  latent  am- 
biguity, id.  ih. 

AID-PRAYER. 


1.  Aid-prayer  is  a^dilatory  plea  within 
the  4  Ann.  c.  16.  and  must  be  verified 
by  affidavit.  Onslow  v.  Smith,  f. 
41  Geo.  3.  384 

2.  If  the  tenant  in  a  writ  of  right  pray 
aid  afler  a  general  imparlance,  it  ia  a 
good  cause  oif  demurrer,  and  the  Court 
will  give  judgment  thereupon,  that  the 
tenant  answer  alone,    id.  ib. 

AUEN. 

The  Defendant,  an  alien  within  the  terms 
of  the  38  Geo.  3.  c.  50.  #.  9.  (which  ex- 
empts from  arrest  for  debts  contracted 
abroad,  aliens  residing  in  this  counti^ 
in  consequence  of  a  revolution  in  their 
own,)  having  entered  into  ap  agree- 
ment with  Uie  Plaintiff  in  a  foreign 
country,  the  latter,  in  pursuance  of  iBe 


agreement,  laid  out  money  \n  Hqg« 
land ;  afier  which  the  parti^  qtme  lo 
an  adjustment  in  England,  and  the 
Defendant  acjcnowledgei)  the  debt. 
The  Defendant,  having  been  holden 
to  bail  for  monev  laid  out  by  the  FUip- 
tiff  in  England,  and  on  aq  .acc9|iiit 
stated  in  England,  disclosed  the.  attire 
circumstances,  by  afidayii,  wH^neup^o 
the  Court  discharged  him  on  a  C0Riq|l<|ii 
appearance.  Sinclair  v.  Cl^ki  .f^f^ 
lippe  Monsieur  dc  FrfincCfH*  4^fCreat9. 
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AMENDMENT, 

See  Common  Recoyekt. 
Fine. 

1 .  A.B.  having  been  arrested  on  a  capiiu 
sued  out  against  him  by  the  name.pf 
B.  C,  a  baiT-l)ond  was  given,  by  w)iiqh 
A.  B.,  arrested  by  the  name  of  J$.  C, 
became  bound,  conditioned  for  the 
appearance  of  A.  B.  arrested  by  the 
name  of  JB.  C.  The  affidavit  to  hold 
to  bail  named  the  Defendant  pcoperly 
A.  B.  The  Court  amended  the  capiat 
and  return,  (but  without  pir^udii^  to 
the  Sheriff)  and  rejected  an  .^pfdiip^- 
tion  by  the  bail  to  set  aside  Hbt^  bail* 
bond.  Suvcnton  v.  BanvaUp  Jf. 
40  Geo.  3.  109 

3.  A  scire/acioi  against  bail  ia  emr  voi^ 
be  amoided  by  the  record  or  the  f|» 
cognizfmce.  Perkins  v.  jRe^  7}^ 
40  Geo.  3.  j 

3.  A  fieri  facias,  being  made  retumi 
on  a  JIT.  B.  return-day  instead  of  a  A  ^ 
retum*day«  was  amended  by  Ui^^wa||d 
of  execution  on  the  roll  4lii9«9»  f  . 
Newton,  M.  41  Geo.  3.  ijffi 


ANNUITY. 

1.  At  the  time  of  executing  an  aonoitf* 
deed,  one  R.  W.,  the  argent  of  /.  (J, 
the  grantee,  entered  into  aa  tlgfjef- 
ment  for  redemption,  beginningU^ik: 
'*  Memorandum.  I  undertaJDa  ,w^ 
agree,  ^c."  and  concluding^ "  Witjaoi 
mv  ^and,  R.  W.  arait  for  /.  & 
Tne  memorial  stated  uiat  J.  C  cntjeffd 


into  the  agreement  hjR,W*  hit  JMrnl, 
and  that  it  was  witnessed  by  J^wJ: 

Held 
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'  Hekl  that  the  memorandum  was  tuffi- 
deat.    Caior  y.  Hone,  M.  49  Geo.  S. 

Page  557 
S.  If  io  the  deed  securing  an  annuity,  it 
be  declared  that  the  judgment,  to  be 
obtained  under  a  warrant  of  attorney 
gtren  at  the  tame  time,  shall  be  only  a 
coHateral  security  for  the  regular  pay- 
nent  of  the  annuity^  and  that  no  exe- 
cution shall  issue  thereon  till  default 

'  nade  in  thie  payment  for  14  days,  and 
the  memorial  does  not  notice  the 
riiove  declaration,  and  in  setting  forth 
the  warrant  of  attorney,  only  states 
generally  that  **  such  warrant  of  at- 
torney was  executed  for  the  better  se- 
curing the  payment  of  the  annuitv,  as 
in  the  above  stated  deed  is  particukrly 
nenlioQed/'  the  Court  will  set  aside 
the  annuity  for  such  defect  in  the  me- 
morial.   Qmningham  v.  Mackenxie,  M, 

-4»€l€0.^.  698 

ARBITRATION. 

1.  If  il.  and  B.  in  consideration  of  a 
aum  of  money  paid  by  one  to  the 
other,  enter  into  partnership,  and  co- 
vienant,  in  case  or  a  dissolution  of  the 
partnership,  to  submit  all  matters  re- 
mting  thereto  to  arbitration ;  the  ar- 
bitrators are  not  thereby  authorized 
to  determine  whether  any  part  of  the 
aiiod  of  money  which  was  the  consider- 

'  iatioD  of  the  partnership  shall  be  re- 
funded. Tattersall  v.  Groote,  E. 
40  Geo.  3.  131 

2.  It  seems  that  no  action  can  be  main- 
tained for  refusing  to  nominate  an  ar- 
bitrator in  pursuance  of  a  covenant  to 
refer  matters  to  arbitration,  id.        ib, 

3.  If  a  debt|  arising  out  of  an  illegal 
transaction,  due  from  one  of  two  part- 
nera  to  the  other,  be  referred,  toge- 
ther with  other  causes  of  dispute,  to 
ao  arbitrator,  wlio  awards  a  sum  due 
fnian'  ope  partner  to  the  other,  ex- 

-pr^sly.  oh  account  of  such  debt,  the 
Ckiurt  will  set  aside  that  part  of  the 
a^ward.  jMberi  v.  iUiose,  H.  41  Geo.  3. 
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4.  If  a  bond  of  submistion  to  arbitration 
b^psa  tfa^  trustee,  of  a  wife  and  her 
iMrtnnd- recite,  that  a  suit  for  separa* 


tion  baa  been  instituted  betw« 
husband  and  wife  in  the  Cooii 
and  that,  in  order  to  put  an  e 
any  contest  about  the  terms  of  m 
tion,  it  had  been  agreed  that  all 
ters  should  be  referred  to  /.  S. 
either  of  the  parties  sbqul^  be 
liberty  to  apply  to  the  Court  toi 
the  atoard  a  rule  of  Court;"  such 
mission  may  be  made  a  rule  ol 
Court  of  Common  Pleas  uoder 
4- 10  Will.  3.  SoiUeux  v.  Herln 
41  Geo.  3.  Pagt 

ARREST, 

See  Affioayit  to  hold  to  bail,  II 
PaACTicE,  27. 
Process,  2. 

ASSAULT, 
See  Daitauss,  1  • 

ASSIGNMENT, 
See  Deed,  1. 


ASSUMPSIT, 

See  Money  had  and  received. 
Pleading,  7,  8. 

1.  A.  declared  a^inat  B.  and  bis  \rifi 

administratrix    of  C.  deceastni ;  - 

that  whereas     C.  died    intestate,  p 

sessed  of  South  Sea  stock,  arhicb  i 

held  in  trust  for  A.  and   upon  vhi 

certain  dividends  were  due;  ina 

sideration  that  A.  at  his  own  expo 

would   procure    admiiiistratioo  to ! 

eranted  to  the  wife  of  B.  as  oext 

kin  to  C,  and  would  furnish  efidem 

to  enable  B.  aixl  his  wife  to  rrcer 

the  dividends;  B.,  and  his  wifea»»v 

administratrix  promised  to  pay  orer: 

A.  the  amount  of  the  dirideods  ifef 

received  :*'    Held  that  the  coo>iiicn 

tion  stated  was  insuflicient  to  suppc' 

the  promise.      Parker  v.  BayHi  et  Ci 

H.  40  Geo.  3.  7 

2.  An  agreement  between  parties  to 

suit  in  chancery,  Undimr  iberoselifc 

their  executora,    and  adopiiil^^ 

made  an  order  of  that  Ogurt  aadaciei 
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upon  therein  at  tucb,  baay  be  the 
ground  of  an  assumpsit  at  law.  Smith 
V.  Whailey,  T.  41  Geo.  3.      Pt^e  482 

ATTACHMENT, 

See  Bail,  8,  9. 
Practice,  3. 

ATTESTING  WITNESS, 
See  Evidence,  3. 

ATTORNEY, 

SeeBAiL,  11. 
Costs,  8. 
Courts,  1. 

A  Plaintiff  may  sue  out  execution  by  a 
difi&rent  attorney  from  the  attorney  in 
the  cause,  without  obtaining  an  order 
of  Court  for  changing  the  attorney. 
Tipping  V.  Johnson,  H.  41  Geo.  3. 
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ATTORNEY'S  BILL, 

See  Evidence,  4,  5. 

1.  Delivery  of  an  attorney's  bill  at  the 
counting-house  of  his  client,  one  month 
before  the  commencement  of  an  action 
upon  the  bill,  is  not  a  good  delivery 
within  the  2  Geo,  2.  c.  23.  Hill  v. 
Humphreys,  H.  41  Geo,  3.  343 

2.  If  an  attorney  introduce  into  his  bill 
certain  items  connected  with  his  pro- 
fesssional  capacity,  thous^h  not  imme- 
diately within  the  terms  of  the  2  Geo.  2. 
c.  23.;  and  in  an  action  upon  the  bill 
fail,  because  it  was  not  delivered  ac- 
cording to  the  directions  of  the  statute 
be  must  fail  altogether,  and  will  not 
be  allowed  to  recover  for  such  items 
only.  Hill  v.  Humphreys,  H.  41 
Geo.  3.  343 

3.  9tf.  Whether  the  same  rule  would 
not  prevail,  if  such  items  were  not  at 
all  connected  with  his  professiohal  ca« 
pacity  ?  id,  iB. 


AUTHORITY, 

Bills  of  Exchange  and  PiOMfs* 

SORT  Notes,  4. 
OrpicsH,  1, 2.  . 


1.  The  crown  by  letters  patent  granted' 
to  the  master  and  wardens  of  tbe  cor- 
poration of  bakers  (there  being  four 
wardens)  by  themselves  and  their  de- 
puty or  deputies  full  power  to  overlook 
and  correct  the  trade  of  baking :  Held 
that  the  master  and  one  warden  oould 
not  justify  entering  the  house  of  a 
baker  to  overlook  bread :  for  if  they 
acted  as  principals,  they  did  not 
amount  to  a  majority. of  persona  to 
whom  the  power  was  given;  and  if 
they  acted  as  deputies,  they  were 
bound  to  shew  that  they  were  ip-. 
pointed  by  the  majority.  Cook  y. 
Loveland,  M.  40  Geo.  3.        P^  31 

2.  dtf.  Whether  an  authority  to  enter 
the  house  of  a  person  of  a  particular 
tradcy  be  incident  to  an  ancliority 
given  by  charter  to  overkiok  and  oof- 
rect  that  trade  ?  id.  53 

3.  Also,  whether  the  crown  have  powisr 
to  grant  such  authority  }  i6. 


B. 


BAIL, 

■  •  f 
See  Amendment,  2. 

Alien,  1.  .^ 

Practice,  3.  5.  17^  18, 10.  23.  ^. 

Pleading,  1. 

Variance,  3.  ( 

1.  In  C  B.  two  days'  notice  of  jostillca* 
tion  must  be  given  whether  the  bail  i 
originally  put  in,  oir  added  bail  'ht 
brought  up.    Nation  v.  Barrttii  M. 
40  Geo.  3.  tit  notis.  SO 

2.  Secus  in  K.  B.    Wright  v.  Ley,  H. 
15  Geo.  3.  B.  R.  91 

3.  It  is  not  a  suflBbient  ground  for  ngect- 
ing  a  person  as  bail,  that  he  is  de- 
scribed to  be  ''  of  i4.  in  the  county  of. 
B.  goal'keeper."     Faulkner  v.'  irmii 
E.  40  Geo.  S.  '      '  IM 

4.  The  Court  will  not  discharge  a  90^ 
fendant  on  coniiii6n  appearance,  bd 
the  ground  of  bis  having  bbtiiibed  fetf 
certificate  as  a  bankrupt,  and  of  the 
debt  being  thereby  barred,  if  tlie  inn  ; 
lidity  of  the  certificate  is  m«Mlt'ld  tt  ^ 
disputed.  Stdcey  r.  ^Merieif*'M' 
4h^Gto.  3.  :^M 

5.  If 
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5.  If  a  Dtfeodant  in  error  (the  PkuntiflT 

•  ip  the  acUoo)»  upon  judgment  being 
affirmed^  trioe  in  eiecution  the  body 
of  the  PUintiff  in  error,  for  the  debt, 
damagesy  and  costs  in  error,  he  do^ 
not  th^rebydischarge  the  bail  in  error, 
but  may  sue  them  upon  theb  recogni- 
zance* Pcrkin  v.  Petit  and  Cfaie, 
K  41  Geo.  8.  Page  440 

6.  A  recognizance  entered  into  by  the 
bail  in  ecfor  without  the  principal,  is 
good.  '  Jbixon  V. Dixon,  £.  41  iSeo.  3. 
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?•  If  on  a  bond  debt,  double  the  sum 

.  secured  by  the  bond  be  the  sum  for 

vhich  the  bail  bind  themselves  in  the 

lecognizance  in  error,  it  is  sufficient, 

•  though  a  fiirvher  sum  be  due  for  in- 
terests and  costs,  and  nominal  damages 

•  bare  been  recovered.  ib, 

8.  if  bail  be  put  in  with  the  filazer  of 
tfie<jomity  in  which  the  Defendant  is 
arrested  on  a  tutahun  capiat,  the  bail 
may  be  treated  as  a  nulhty  and  an  at« 
tachment  issue.  Clempion  v.  Knox, 
M.  43  Geo.  3.  516 

9.  But  if  the  Plaintiff  appear  to  have 
been  aware  that  the  b$it  were  actually 
pat  in,  though  with  the  wrong  filazer, 
the  Court  will  relieve  against  the  at- 
tachment, id.  ih. 

to.  An  indorser  of  a  bill  of  exchange 
,  may  be  bail  for  the  drawer,  in  an  ac- 
tion against  him  on  the  same  bill. 
UarrUY.ManUy,M.A2Qeo.Z.  596 
11*  An  attorney's  cle/k,  though  not 
derk  to  the  Defendant's  attorney, 
cannot  become  bail  above.  Redit  v. 
Btomnhead,  M.  42  Geo.  3.  564 


BAIL  BOND, 

Set  AmHOMENT,  1. 
Escape,  1,  2. 
Lunatic,  1. 
Peacticb,  5.  23. 

Stating  and  setting  aside  Pro- 
ceedings, 3. 

Final  judgment  may  be  entered  on  a  bail 
bond,  without  executing  a  writ  of  inr 
'^iry.     Mood^  v,  Phea$anif  E.  41 
0.3.  .    4tf 


r! 


BAILMENT, 
SeeCAERiBa,  1. 

BANK  ACT, 

See  Affidavit  to  hold  to  Bail,  2. 4. 
7,  8,  9.  13. 

BANK-NOTES, 

See  Tend e a.  ^ 

BANKRUPT, 
See  Pleading,  !• 

1.  A  debt  accrued  subsequent  to  an  act 
of  bankruptcy,  but  previous  to  ik 
issuing  of  the  commission,  is  not  barred 
by  the  certificate.  Bw^ford  f .  Bv* 
rell,  M.  40  Geo.  S.  P^l 

3.  A.  being  arrested,  B.  became  baiffir 
him  to  the  sherifi;  and  judgmeniwas 
obtained  against  B.  lipon  the  btilboad, 

A.  then  became  bankrupt,  a  writ  of 
error  at  that  time  depending  on  tk 
bail-bond,  whiqh  w^  aftervaids  non- 
prossed ;  upon  this  the  debt  and  costs 
were  levied  on  JB.  h^JLfa^  after  whieb 
^.  obtained  hia  certificate:  Heldtiat 

B.  was  not  barred  bj  the  ctt^&ak 

from  recover! Dg  from  A.  the  amoat 

of  the  debt  and  costs  levied  by  tbe> 

fa.  I  Goddard  v.  Vanderheyden^MM 

Geo.  8.  in  notism  ^ 

3.  The  acceptor  of  a  biU  of  exdnoee, 
two  days  Mfore  the  expiratioD  of  the 
time  for  which  the  bill  was  origtDt& 
drawn,  called  upon  the  IndorMr,  <2a 
informed  him  privately  that  he  was  a* 
solvent ;  the  indorser  insisted  <mBdif^ 
paid  the  amount  of  the  bill,  ofiriof  at 
the  same  time  to  become  secoritj  u> 
the  creditors  for  so  much  as  tkotste 
should  produce;  whereupon  thea^ 
ceptor  pM  it»  and  four  days  after  ix^ 
cama  bankrupt :  it  also  appeand  t^ 
the  bill  bad  been  altered  so  as  to  im^ 
it  fall  due  before  this  transacdan,  be: 
without  the  Defendant's  bunrU^^ 
Held  that  this  was  sufficient  prM  of 
frudulent  preference    to  de^  ^ 

Syment  of    the   bill.     I^ii^dm  r. 
Uler;Miek.  41  Geo.  Z.  ^ 

4.  Payment  to  a  crditar  uder  m  urei 
after  a  secret  act  of  k4rikiaplcy»  * 
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prolecled  by  19  Geo.  3.  c.  82.  as  a  pay- 
ment '<  in  the  usual  and  ordinary  course 
of  trade  and  dealing/*  Cox  v.  morgan, 
E.  41  Ged.  3.  Page  S98 

S.  P.  Holmes  v.  Wennington,  Scacc,  T. 
30  Geo.  3.  in  notig.  S199 

5.  If  a  debtor,  at  the  instance  of  his 
creditor,  give  goods  out  of  his  shop  in 
part  payment  of  a  bond  not  then  due, 
and  shortly  afterwards  become  bank- 
rupt, the*  mere  circumstance  of  the 
bond  not  being  .due  will  not  alone 
vitiate  the  part  payment  on  the  ground 
of  fraudulent  preference.  Hartshorn 
V.  Slodden,  M.  43  Geo.  3.  582 

BARON  AND  FEME, 
See  Arbitration,  4. 

1.  A  feme  covert  sole-trader  in  the  city 

of  London  is  not  hable  to  be  sued  as 

>6uch   in   the  courts    at    Westminster. 

Beard  if  Wife  v.  Webb,  in  Error,  H 

40  Geo.  3.  93 

£.  Though  the  custom  of  the  city  of 
London  be  stated  on  the  record,  id.  ib, 

3.  And  even  in  the  city  courts  the  hus- 
band should  be  joined  for  conformity. 
td.  lb. 

4.  An  Englishman  employed  in  the  ser- 
vice of  the  British  government  residing 
in  a  foreign  country,  aiid  having  lands 
there,  upon  the  cessation  of  his  em- 
ployment in  consequence  of  war  be- 
tween the  two  countries,  sent  his  wife 
and  family  to  this  country,  but  con- 
tinued to  reside  abroad  himself:  Held 
that  the  wife,  not  having  represented 

•  herself  as  a  feme  sole,  was  not  liable  to 
be  sued  as  such.  Marsh  v.  Hutchin' 
son,  Trin.  40  Geo.  3.  226 

BENEFICE, 
See  Pleading,  20i 

BILL  OF  PARTICULARS, 

See  Evidence,  6. 

Payment  of  Money  into  CoubI^  2. 

An  order  for  a  bill  of  particulars  does 
not  suspend  the  time  for  pleading,  and 
therefore  Plaintifl*  may  sign  judgment 
immediately  after  delivering  the  parti- 


cular, if  the  tim€  for  pleading  be  then 
out.  Hifferman  v.  LimgeUe,  H.  41 
Geo.  3.  Page  363 

BILL  OP  SALE, 
See  Fraudulent  Convbyancb,  1. 

BILLS  OF  EXCHANGE  and  PRO- 

missory  notes. 

See  Bail,  10. 
Bankrupt,  3. 

Money  bad  and  received,  1. 
Pleading,  7. 
Payment,  1,2. 
Practice,  8,  9, 

1.  If  the  indqrser  of  a  bill».biviiig  sued 
the  acceptor  to  judgment,  add  taken 
out  execution,  receive  of  him  a  iiim  of 
money  in  part  payment,  and  take  hia 
security  for  the  remainder,  with  the 
exception  of  a  nominal  aum  odIj,i  he 
is  thereby  precluded  from  afterwards 
suing  the  indorser.  Engii^  ?•  DarUy, 
H.  40  Geo.  3.  : .  61 

2.  Debt  lies  by  the  payee  against  the 
maker  of  a  prooiisBory  note  expresaed 
to  be  for  value  received.  Btshop  r. 
Young,  H.  40  Geo.  3.  78 

3.  An  action  will  not  lie  on  a  promissory 
note  g^ven  in  payment  of  a  wager  on 
the  amount  of  the  hop  duties.  SktrUfy 
y.  Sank^,  R  40  Geo.  S,  ISO 

4.  A  warrant  was  directed  to  an  o4cer 
of  excise  by  the  commissioneri,  com- 
manding him  to  apprehend  a  pqcson 
convicted  in  several  penah^^i^iKl  take 
him  to  pri8on,and  keep  him  M^ei^.ipiptil 
the  amoupt  <^  the  penalties  was  paid ; 
the  officer  having  arrested  the  pvty, 
discharged  him  on  a  promissory  no^ 
for  the  amount  of  the  penalties  pay- 
able at  a  future  day :  and  the  commis- 
sioners afterwards  approved  of  bist»o.- 
duct :  Held  that  the  diiobarge  iras  a 
good  consideration  for  the  note^  ^d 
that  an  action  might  be  maiptfined 
thereon.  Pilkington  r.  Grtm,  £  40 
Geo.  3.  .  l51 

5.  ^.  with  a  view  to  aocoomiodate:  fi. 
Jent  him  a  bill,  drawn  by  bicviae(f  upon 

and  accepted  by  (X,  who  had  cK«tf  of 
A.\  in  bis  hands;  B.  indorsed  it  to  D. 

who 


INDEX  TO  THB 


wbo  ipdDwed  it  o?er;  the  day  before 
the  bill  became  due  B,  paid  the 
amooiii  to  A.,  who  on  bearin^^  that  C. 
bad  fkiled  gave  JB.  a  check  for  the 
amouDt  of  the  bill,  and  lent  him  with 
it  to  D.  to  enable  him  to  pay  the  bill 
when  due;  four  days  after  that  time 
A.  learning  that  payment  had  not  been 

'  demanded,  de>ircd  D,  not  to  pay  the 
bill,  at  DO  notice  of  non-payment  had 
been  given  by  the  holders,  and  offered 
lo  indemnify  him;  notwithstanding 
this  I>.  afterwards  paid  the  bill :  Held 
thai  D.  JMiid  the  bill  in  his  own 
wrong.  WkUJield  v.  Savage,  M.  41 
Geo.  d.  Page  277 

&  A  note  promising:  to  pay  **  on  the  Fale, 
or  produce  immediately  when  sold,  of 
IIm  White  Hart  Inn  St.  Alban's  Hert«, 
and  the  goods  and  value  received" 
CMiDOl  be  declared  upon  as  a  promis- 
•ofj  note  witliin  the  statute,  though  it 
be  averred  that  before  the  action  com- 
MM^nrcd  the  White  Hart  Inn  and  the 
foodt  were  aok).  Hill  v.  Halford,  £jr* 
dkfacr  Chamber,  K  41  Geo.  3.      413 

BOND, 

COMTIIBUTION. 

Sn  EvioKMCB,  3. 
Pbnalty,  1. 

h  A  bond  taken  by  commissioners  ap- 
pointed under  an  inclosure  act,  to  in- 
demnify themselves  against  the  ex- 
pences  of  a  suit  brought  to  try  the 
right  to  an  allotment  made  by  them, 
and  in  which  they  are,  according  to 
the  directions  of  the  act,  made  defend* 
•nt«,  is  not  void.  Ila  v.  Boxall,  H. 
40  Geo.  3.  89 

9.  Though  there  be  a  fund  provided  out 
of  which  such  expences  may  in  some 
cases  be  satisfied,  id.  ib, 

9.  At  least  if  the  commissioners  doubt 
whether  the  case  in  question  be  one  of 
those  cases^  id.  ib. 

4.  i4.  executed  a  bond  as  the  joint  and 
aeveral  bond  of  himself  and  B.,  and 
•igned  it  "  A.  and  B,"  having  no  au- 
thority from  B.  so  to  do :  Held  that 
lh«  bond  was  good,  as  the  several  bond 
Uf  A.    Eiliot  V.  Davis,  M.  41  Geo.  3. 

338 


BURGLARY, 

See  Larceny. 

Indictment  for  a  burglary,  laid  in  the  1st 
count  to  have  been  committed  in  the 
house  of  M.  R.  B.,  in  the  2d,  of  /.  K 
and  in  the  Sd,  of  IV.  iV.  It  appeare4 
that  the  place  where  the  robbery  was 
committed,  was  tlie  centre  of  a  building 
having  two  wings;  that  in  the  centre 
building  the  business  of  ilf.  R.  B.,  I.  B. 
W.  N.,  and  several  other  persons  was 
carried  on ;  that  in  part  of  on^  of  the 
wings  was  the  dwelling  of  M.  R.  B., 
and  in  the  other  part  that  of  /.  R, 
neither  having  any  internal  communi- 
cation with  the  centre,  except  by  a 
window  in  the  dwelling  of  LB.,  which 
looked  into  a  passage  that  ran  the  whole 
length  of  the  centre,  and  that  the  other 
wing  was  occupied  by  IF.  N.,  from 
which  there  was  no  conamiimcation 
with  the  centre.  Semb^  That  the  rub- 
bery did  not  amount  in  law  to  a  bur- 
glary. The  Kiing  v.  Jdbs  EggitUon  tmd 
others,  T.  41  Geo.  3.  Page  ^ 


C. 


CARRIER. 

If  A.  send  goods  by  B.,  who  says  "  I  wH 
warrant  they  shall  go  safe/'  B.  is  liable 
for  any  damage  suaUined  by  the  goods, 
notwithstanding  A.  send  one  of  his  ova 
servants  in  B.'s  cart  to  look  after  then. 
Robinson  v.  Dunmore,  E.  41  Geo.  3* 

416 

CERTIFICATE. 
See  Bankrupt,  1,  2. 

CHARTER, 
See  Authority,  2,  3. 

COGNOVIT. 
See  Stamps,  1,  2,  3. 


COIN, 


See  Plbading,  9. 


COMMON, 


PRINCIPAL  MATTERS. 


COMMON, 
See  Pleading,  12.  18.  29. 

COMMON   RECOVERY. 

1.  The  Court  amended  a  recovery  by  in- 
serting; a  new  parish  in  the  writ  of 
entry,  upon  an  affidavit  of  the  original 
intent  of  the  parties  to  include  all  their 
property  within  the  county,  and  of 
the  assent  of  all  persons  interested  at 
the  time  of  the  amendment.  Wheeler 
V.  Heseltine,  M.  42  Geo.  3.    Page  560 

2.  A  writ  and  the  subsequent  proceed- 
ings in  a  recovery,  were  amended  by 

i  inserting  the  words,  "  all  and  all  man* 
ner  of  tithes  whatsoever  yearly  arising 
&c.  from  and  out  of  (he  said  premises," 
on  an  affidavit,settingout  the  vouchee's 
title  to  the  tithes,  and  stating  his  in- 
tention to  have  passed  all  his  interest 
in  the  premises,  the  word  *'  heredita- 
ments '*  being  contained  in  the  deed 
to  lead  the  uses,  and  the  recovery 
being  of  Michaelmas  term  i  89  Geo,  3. 
Dowse  V.  Reeve,  M.  42  Geo.  3.      578 

3.  On  the  23d  June  12  Geo.  3.  a  recovery 
suffered  in  the  2d  Oct.  U.  Geo.  1.  of 
the  manor  or  deanery  of  Chester  le 
Street,  with  its  members  and  appurte- 
nances,  30  messuages,  &c.  and  400 
acres  of  moor,  was  amended  by  insert- 
ing, in  the  writ  of  entry  and  subsequent 
proceedings,  afler  the  words  "  quadra- 
ginta  acras  morse,''  the  words  "ac 
etiam  advocationem,  presentationem> 
donatfonem,  nominationero,  liberam 
dispositionem,  et  jus  patronatus  eccle- 
sie  dc  Chester  le  Street,  ac  etiam  advo- 
*cationem,  &c.  de  curatione  de  Chester 
le  Street,"  the  word  "hereditaments" 

.  being  contained  in  the  deed  to  lead 
the  uses,  and  the  intention  to  pass  the 

.  advowson  with  the  rest  of  the  premis)ro 
appearing,  although  the  amendment 
was  contested.  Milbank  v.  Joliffe, 
Court  qf  Pieas  at  Durham,  23d  June, 
12  Geo.  S.  in  notis.  680 

• 

COMPOSITION  REAL, 
See  Tithes,  4. 


CONSIDERATION, 

See  Assumpsit,  1. 

Bills  of  Exchange  and  Promissort 
Notes,  4. 

CONSIGNOR  AND  CONSIGNEE, 
See  Stoppage  in  transitu. 

CONTRACT, 

See  Frauds,  Statute  of. 
Pleading,  13,  I4,*15. 

CONTRIBUTION. 

1 .  It  seems  that  one  of  several  co-mreties 
in  a  bond  may  recover  against  any  one 
of  the  others  his  aliquot  proportion  of 
the  money  paid  by  him  under  the 
bond,  regard  being  had  to  the  number 
of  sureties.  Cawell  v.  Edwards,  Trin* 
40  Geo.  3.  Pi^268 

2.  Even  though  the  insolvency  of  the 
principal  and  of  the  other  snretiei  be 
not  proved.  ih, 

3.  If  Ji.,  B.,  and  C.  become  bound  as 
sureties  for  D.  in  three  separate  bonds 

*  and  any  one  of  them  be  compdled  to 
pay  the  whole  debt  of  the  principal, 
the  two  others  are  compellable  to  con- 
tribute in  proportion  to  the  penalties  of 
their  respective  bonds.  Sir  E.  Deer^ 
ing  v.  The  Earl  qf  WincKekea,  Feb.  8, 
1787,  m  notis.  270 

CONVICTION, 
See  Habeas  Corpus,  9.  ' 


^c^  Ship,  2. 


CONVOY, 


COSTS, 


See  Courts,  1.  3. 
Lunatic,  3. 

1.  The  costs  of  two  actions  between  the 
same  parties  though  in  two  diflferent 
courts  may  be  set  off  against  each 
other.     Hali  v.  Ody,  M.  40  Qeb.  3. 

98 

2.  And  in  C.  B.  this  may  be  done'  nbt- 
withstanding  the  lien  of  th^  Mbrtley 
for  his  costs,  id.  *      ''  '#6. 

8.  In 


INDEX  TO  THE 


S.  In  C.  H.  if  a  Plaintiff  obtain  judg- 
ment upon  one  of  the  several  counts 
in  a  declaration^  he  is  entitled  to  the 
costs  of  the  whole.  Spicer  v.  Teasdale, 
M.  40  Geo.  8.  Page  49 

4.  In  C.  jB.  if  the  Plaintiff  proceed  to 
trial  after  money  paid  into  court,  and 
the  verdict  be  againf4.  him^  he  is  not- 
withstanding entitled  to  costs  up  to  the 
time  of  the  money  paid  in.  IViUon  v. 
Flact,  M.  40  Geo.  3.  56 

5.  The  Court  wiU  not  compel  a  prisoner 
of  war  wh6  sues  for  wages  earned  on 
board  an  Bullish  ship  to  give  security 
for  costs.  Maria  v.  Hall,  Trin.  40 
Geo.  3.  336 

6.  Covenant  by  the  Plaintiff  as  admini- 
stratrix oo  a  breach  subsequent  to  the 
death  of  her  intestate^  and  judgment 
against  her  on  demurrer:  Held  that 
ibe  waa  not  liable  to  costs.  Taitenall 
▼.  Groote,  Trin.  40  Geo.  3.  253 

7*.  In  an  action  on  a  policy  of  insurance 
with  a  count  for  money  had  and  re- 
ceived, if  the  Defendant  pay  no  money 
into  court,  but  establish  as  a  defence 
.that  the  risk  never  commenced,  if  the 
Plaintiff  obtain  a  verdict  for  the  pre- 
mium only,  neither  party  is  entitled  to 
the  cost  of  the  special  count,  but  the 
Plaintiff  is  entitled  to  the  costs  of  the 
count  on  which  he  succeeds,  and  so 
much  of  the  expences  of  the  trial  as 
were  necessarily  incurred  by  him  in 
support  of  that  count.  Penson  v.  Lee, 
M.  41  Geo.  3.  330 

8.  [The  Court  of  C.  B.  in  the  above  case 
declared  that  they  had,  since  the  case 
of  Spicer  v.  Teasdale,  determined  to 
adopt  the  practice  of  K.  B.  respecting 
costs  in  cases  of  this  nature.] 

9.  If  a  Plaintiff  in  replevin  plead  several 
pleas  in  bar  upon  which  issues  are 
joined  and  some  issues  are  found  for 
the  Plaintiff  and  some  for  the  De- 
fendant, the  latter  is  entitled  to  such 
costs  of  the  trial  as  relate  to  the  issues 
on  which  he  has  succeeded,  as  well  as 
to  the  costs  of  the  pleadings.  Vollum 
v.  Simpson,  H.  41  Geo.  3.  368 

10.  If  an  avowant  in  replevin  after  trial 
and  verdict  for  the  Plaintiff  obtain 
judgment  non  obstante  veredicto,  in 
consequence  of  the  Plaintiff's  pleas 


in  bar  being  bad,  he  is  not  entitled  to 
any  costs  on  the  pleadings  sub^ueat 
to  the  pleas  in  bar,  because  he  should 
have  demurred  to  them.  Da  Costa  ?. 
Clarke,  H.  41  Geo.  S.  Page  37G 

1 ) .  Defendant  having  lieen  arrested  on  a 
capias^  returnable  on  the  first  return  of 
the  term,  on  the  day  before  the  essoin 
day  took  out  a  summons  to  btay  pro- 
ceedings upon  payment  of  the  debt 
and  costs;  on  the  essoin  day  PlaintiiT 
filed  a  declaration  de  bene  esse,  and  on 
the  day  after  the  essoin  day  Defendant 
obtained  an  order  to  stay  proceeding!:; 
Held  that  the  Plaintifl'  was  enlitkd  to 
the  coslb  of  the  declaration.  Favxeu 
s.' Christie,  M.  43  Geo.  3.  515 

COVENANT, 

See  AcaEEMBNT,  1. 

ARBlTfcATlONy  1,  2. 

Costs,  6. 
Deed,  1. 

1.  A.  after  granting  certain  premises  in 
fee  to  B.  and  after  warranting  tiie 
same  against  himself  and  bis  beins 
covenanted  that  notwithstanding  any 
act  by  him  done  to  the  contrary,  he 
was  seised  of  the  premises  in  fee,  snd 
that  he  had  full  power,  tfc.  to  coKcty 
the  same  ;  he  then  covenanted  for  him- 
self,  his  heirs,  executors,  and  adipi- 
nistrators  to  make  a  cart-way,  and 
that  B.  should  quietly  enjoy  without 
interruption  from  himself,  or  any  per- 
son claiming  under  him;  andkstlj, 
that  he,  his  heirs  and  assigns,  and  all 
persons  claiming  under  him  should 
make  further  assuranc^e:  Held  that 
the  intervening  general  words  "  full 
power,  &c.  to  convey/'  were  either 
part  of  the  preceding  special  cove- 
nant, or  if  not,  that  they  were  quali- 
fied by  all  the  other  special  covenants 
against  the  acts  of  himself  and  his 
heirs.  Brorjming  v.  Wright,  M.  40 
Geo.  3.  13 

2.  A.  being  possessed  of  a  lease  for  years, 
covenanted  in  an  indenture  for  making 
a  family  provision  that  if  he  should  die 
during  the  continuance  of  the  term  of 
the  lease,  his  executors  or  administra- 

ton 
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tors  should  eissign  the  residue  to  B. ;  A, 
.  afterwards  purchased  the  reversion  in 
fee,  and  died  :  Held  that  A,  did  not, 
by  the  terms  of  the  covenant,  intend 
to  preclude  liimself  from  purchasing 
the  fee,  ?jid  therefore  his  executors 
were  not  liable  upon  that  covenant. 
mUiamson  v.  Buiterjieid,  Nil.  40 
Geo,  3.  Page  68 

COURTS. 

See  Baron  and  Feme,  1,  9,  3. 
Extortion,  1. 

1 .  If  an  attorney  of  C  B.  bring  an  action 
by  original  in  that  court  against  a 
Defendant  resident  in  Middlesex,  and 
recover  under  40*.  the  Court  will  al- 
low a  suggestion  to  be  entered  under 
23  Geo.  2.  c.  33.  *.19  to  entitle  the  De- 
fendant to  double  costs.  Parker  v. 
Vaughan,  M,  40  Geo,  3.  29 

2.  An  action  for  use  and  occupation,  may 
be  brought  in  the  county  Court  of 
Middlesex,     id,  ib. 

3.  If  the  Plaintiff  in  an  action  of  assault 
having  recovered  only  205.  damages 
whereby  he  is  entitled  to  no  more  than 
20*.  costs,  bring  an  action  on  the  judg- 
roenty  and  obtaining  judgment  by  de- 
fault in  that  action,  enter  it  up  for 
debt  and  costs,  the  Court  on  affidavit 
of  the  Defendant  being  resident  in  the 
city  of  London,  and  liable  to  be  sum- 
moned to  the  Court  of  Requests  will, 
under  the  39  &  40  Geo.  3.  c.  104.  set 
aside  the  judgment  as  to  the  costs. 
Foot  V.  Coare,  M.  42  Geo.  3.        588 

CUSTOM, 

See  Baron  and  Feme,  1,  2,  3. 
Pleading,  12. 

D. 

DAMAGES, 

See  Penalty,  1. 
Waste,  1,2. 

In  trespass  for  assault  and  battery,  and 
not  guilty  pleaded,  the  jury  are  not  at 
liberty  to  take  into  consideration  the 
'  circumstances  of  the  assault  and  bat- 
tery with  a  view  to  redaoe  the  ver- 

VOL.  II. 


diet  l>elow  the  amount  of  the  damage 
actually  sustained,  if  those  circum- 
stances could  have  been  pleaded. 
Watson    V.    Christie,  T.   40  Geo.   3. 

Page  224 

DEBT, 

See  Abatement,  1,  2. 

Bills  of  exchange  and  promissory 
notes,  2. 

DEED. 

A.  by  indenture  (reciting  that  a  suit 
was  depending  l>etweeD  him  and  B. 
respecting  certain  patents,   and  that 
the  same  could  not  be  assigned  with- 
out   hazard    of   defeating   the  suit) 
granted  absolutely  the  said   patents, 
together  with  some  others,  to  C,  ex- 
cepting, however,  until  the  determi- 
nation of  the  above-mentioned  suit^' 
such  patents  as  should  be  necessary  to 
support  A,'s  legal  title ;  then  followed 
a  covenant,  that  A,  upon  the  determi- 
nation of  the  suit  should  assign  the  ex- 
cepted patent  to  C,   and  that  until 
such  assignment  A.  should  stand  le- 
gally possessed  of  the  same :    Held 
that  the  legal  interest  in  the  excepted 
patents  voted  in  C.  upon  the  determi- 
nation without  assignment.  Cariwrighi 
v.  Amatt,  M.  40.  Geo.  3.       ^         43 

DETAINER, 

See  Practice,  18,  19, 
Prisoner,  1. 

DEVISE, 

See  Evidence,  11.  ' 

1.  A.  afler  giviAg  a  life  estate  in  certain 
copyholds  to  B.  devised  as  fdlows : 
<'  All  the  rest  of  my  lands,  tenements, 
and  hereditaments,  either  freehold  or 
copyhold,  whatsoever  and  whereso- 
ever, and  also  all  my  goods,  &c.  after 
-  payment  of  my  just  debts  and  ftineral 
expence^y  I  give,  devise  and  bequeath 
the  same  unto  my  wife  S.  d**  Held 
that  under  this  devise  S.  C.  took  only 
an  estate  for  life.  Moor  t.  Deknid. 
Mellor,  in  error,  T.  40.  Geo.  8.  917 
s  s  3.  Devise 
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S«  Devise  'Mo  G.  L.  the  testator's  heir  at 
law  for  life,  and  from  and  after  his 
death  to  C.  B.  her  heirs  and  assigns. 
In  case  she  shall  survive  and  outlive 
the  said  6.  L.  but  not.  otherwise,  and 
in  case  she  shall  die  iu  the  lifetiine  of 
the  said  G.  L.  then  to  G.  L.  his  heirs 
and  assigns  for  ever'' :  Held  thai  the  de- 
vise to  C.  B'  was  a  contingent  remain- 
der, and  barred  by  a  recovery  suffered 
by  G.  L,  Doe  d.  Planner  v.  Scuia- 
more,M.A\  Geo.S.  Page  989 

S.  Under  a  general  devise  of  all  manors, 
messuages,  lands,  tetiements,  and  here- 
ditaments, leasehold  messuages  will 
not  pass  unless  it  appear  to  have  been 
the  evident  intent  of  the  devisor  that 
they  should  pass.  Thomson  v.  Loio- 
l^,M.  41  Geo.S.  303 

4.  iSevise  "  to  S.  S.  her  heirs  and  assigns 
fbr  ever,  but  if  she  shall  happen  to 
die  leavitig  no  child  or  children  law- 
ful ittue  of  her  body  living  at  the 
time  of  her  death,  then  to  F.  B,  and 
bit  heirs :"  Held  the  devise  in  fee  to 

"  S.  S,  was  not  restrained  by  the  subse- 
quent words  to  an  estate-tail,  and  that 
the  devise  over  to  F.  B,  was  a  good 
executory  devise.  Doe  d,  Bamfield 
V.  Wetton,  M.  41  Geo.  3.  824 

5.  A,  devi<«d  all  his  estates  in  the 
county  of  D.  to  a  trustee  for  200 
years,  to  the  use  of  the  trustee  during 
the  life  of  his  son  J.  S.  to  preserve 
contingent  remainders,  nevertheless 
to  permit  J.  S.  to  receive  the  rents 
and  profits;  and  after  his  decease 
to  the  use  of  the  first  son  of  the  said 
J.  S.  to  be  begotten  on  the  body  of 
the  woman  he  should  happen  to  mar- 
ry, and  the  heirs  male  of  such  first 
son,  and  for  want  of  such  issue  to  the 
use  of  the  second,  third,  fourth,  and 
every  other  son  of  J.  S.  and  the  heirs 
male  of  their  bodies  in  succession, 
and  for  want  of  such  issue  male,  then 
to  the  use  of  his  daughter  E,  S.  her 
heirs  and  assigns  for  ever  ;  the  testa- 
tor afterwards  made  a  codicil  where- 
by he  devised  all  his  estate  to  bis  son 
J.  S.  and  his  children  lawfully  to  be 
begotten,  with  power  for  him  to  set- 
tle the  same  by  will  or  otherwise  on 
inch  of  th^in  as  he  should  think  pro- 


per, and  fordefadlt  of  such  iasoef  tko 
to  his  daughter  E.  S.  and  her  chil- 
dren lawfully  to  be  begotten  with  i 
similar  power,  and  in  default  of  sudi 
issue  to  J.  S.  and  E,  S.  equaDy  be- 
tween them  :  and  be  furt  fier  profided 
that  a  settlement  of  200/.  per  asmm 
should  be  made  on  any  woman  whoa 
his  son  should  happen  to  marry,  lad 
that  his  estates  should  be  chaiii;eibk 
therewith.  And  at  the  time  of  inak* 
ing  the  codicil  •/'•  &  was  married  bat 
had  no  child  :  Held  that  the  codicil 
was  to  be  construed  independent  of 
the  will ;  and  that  under  the  codicil 
J.  S.  took  an  estate-taili  with  a  power 
to  settle  the  estates  on  all  or  any  of  b 
issue  in  such  way  as  he  should  appoint, 
and  thereby  determine  the  estate-tal 
so  far  as  it  should  be  ioconsisteDt  with 
such  settlement.  Scale  t.  Barta,  7. 
41  Geo.  3.  Page4l& 

G.  A.  by  will  devised  '«  all  his  frcebeld 
and  copyhold  lands,  tenemeDti^  vA 
hereditaments*'  in  trust  for  certui 
purposes^  and  aflerwards  purdnitd 
new  lands:  he  then  made  a  codicil 
whereby,  after  reciting  that  be  bid 
devised  "all  bis  freehold  and  copy- 
hold l.inds,  tenements,  and  here&s- 
ments"  to  the  trustees  named  io  tbe 
will,  he  revoked  the  devise  wo  biu^ 
related  to  two  of  the  trustees,  tad  de- 
vised "his  said  lands^  tenements, aai 
hereditaments''  to  the  other  trastces 
upon  the  same  trusts^  and  coododed 
with  declaring  the  codicil  to  be  put 
of  his  will :  Held  that  the  after-par* 
chased  lands  did  not  pass.  Basaf. 
Bowes,   Dom.  Proc.    T.  41  G»  i 

7.  A  devised  certain  estates  to  &  for  % 
remainder  to  his  sons  and  dao«btffi 
in  strict  settlement^  remainder  to  C  far 
life,  remainder  to  his  sods  and  diod^ 
ters  in  like  manner,  remainder  to  bii 
own  right  heirs,  and  died;  ^  bdi^ 
seised  of  the  above  estates  as  tenaolfi^ 
life,  and  also  entitled  to  oDe^xtb^' 
the  reversion  as  one  of  the  rigbt  bcus 
of  ^.  made  his  will,  whereby  be  gaie 
to  his  wife  for  life  all  such  freeboU 
and  copyhold  lands  as  be  had  ptf* 
chased,  or  waa  seiaed  of  ia  feeaafik 
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or  in  exchange  for  other  lands  in  Kent ; 
and  then  after  reciting  that  he  had 
granted  a  lease  for  years  to  D,  of  the 
lands  whereof  he  was  tenant  for  life 
under  A,'s  will*  declared  that  in  case 
such  persons  as  should  be  tenants  for 
life  or  otherwise  of  that  estate,  by  vir- 
tue of  AJa  will,  should  not  molest  2>. 
in  the  possession  of  the  said  lands  as 
leased,  and  at  the  expiration  of  the 
lease  should  grant  a  new  lease  to  his 
(B/»)  wife  for  life,  then  he  devised 
his  lands  purchased  of  E,  and  K,  and 
all  lands  that  he  then  had  or  might 
have  a  right  to,  both  freehold   and 
<x>pvhold,  arising  from  exchange  of 
land,  act  of  parliament,  or  otherwise 
in  Kent,  devised  to  his  wife  for  her 
life,  to  go  with  ahd  be  subject  to  the 
same  entail  as  the  estates  iefl  by  A. 
were  or  might  be  subject  to  by  virtue 
of  A,'b  will,  to  take  effect  immediately 
after  the  decease  of  his  wife,  and  in 
such  case  recommending  his  wife  to 
give  the    furniture  which  belonged 
to  the  house  on  the  estates  left  by  A, 
to  whomsoever  might  be  living  to  en- 
joy it,  but  in  case  such  persons  as 
should  be  tenants  for  life  or  otherwise 
by  virtue  of  A.'s  will  should  refuse  to 
grant  such  lease  or  should  disturb  2>. 
then  he  gave  to  his  said  wife  and  her 
heirs  all  his  freehold  and  copyhold 
lands  and  houses  which  he  had  before 
devised  to  her  for  life  only,  and  all  the 
rest  and  residue  of  his  real  estate  what- 
soever, and  all  the  rest  and  residue  of 
his  personal  estate  of  what  nature  or 
kind  soever  or  wheresoever  he  gave  to 
his  said  wife  and  her  heirs,  executors, 
administrators,  and  assigns  for  ever ; 
Z>.  was  not  molested,  aM  a  new  lease 
was  granted  to  the  wife  of  B.  for  her 
life :  Held  that  the  wife  of  B.  was  en- 
titled to  the  one-sixth  of  the  reversion 
under  the  residuary  clause  in  B.'s  will. 
Goodrightf  d.  Earl  qf  Buckingham- 
shire and  otJi€r$,  v.  Marguit  qf  Dovon- 
shire  and  Wife,  M.  43  Geo.  3. 

Page  600 

DOMICILE. 

1.  Personal  property  follows  the  person 
of  the  owner,  and  in  caae  of  his  de- 


cease must  be  distributed  according  to 
the  law  of  the  country  in  which  he 
was  domiciled  at  the  time  of  his 
death,  without  regard  to  the  actual 
situs  of  the  property.  Bruce  v.  Bruce, 
•  Dom.  Proc,  April  1790.  Page  229. ». 
8.  A  person  born  in  ScotUnM  having 
gone  out  to  India  in  the  service  of  the 
East  India  Company,  and  having  died 
there,  it  was  held  that  India  was  the 
place  of  his  domicile,  id.  ib. 

3.  For  the  place  where  a  man  is,  shall 
primd  facie  be  taken  to  be  the  place  of 
his  domicile,  id.  ib. 

4.  But  if  such  person  had  gone  to  India 
in  the  King's  service,  or  for  any  tem- 
porary purpose,  it  seems  that  the  do- 
micile of  his  birth  would  not  have 
been  altered,  id.  ib. 

5.  Mere  intention  to  return  to  his  native 
country  at  some  future  period,  is  not 
sufficient  to  prevent  the  change  of  do- 
micile if  the  person  die  before  such  in- 
tention be  put  in  execution,  id.      ib. 

E. 

EJECTMENT, 

See  Limitations,  statutbs  op. 
Mortgage,  1. 
Practice,  7.  II. 

ERROR,  WRIT  OF, 

See  Bail,  5,  6,  7. 

Practice,  13.21.25. 


ESCAPE, 
See  Pleading,  26,  27. 

1.  The  sheriff  having  arrested  a  party, 
permitted  him  to  go  at  large  without 
taking  a  bail  bond,  returned  c€f>t'  cor* 
jms,  and  before  the  expiration  of  the 
rule  to  bring  in  the  body  put  in  bail : 
Held  that  be  was  not  liable  either  to  an 
action  of  escape,  or  false  return.  Pa- 
riente  v.  Plumbtree,  M.  40  Geo.  3.    35 

2.  Ifafler  ^Recommencement  of  anaction 
of  escape  against  the  sheriff  for  not 
takine  a  bail  bond  good  bail  be  put 
in  and  justified  in  the  room  of  bail  be- 
fore put  in,  who  by  the  practice  of  the 
court  were  a  mere  nullity,  the  Plaintiff 
cannot  recover.  Aliingkam  t«  Flower, 
T.4QGeo.3.  246 
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ESTOPPEL. 

Debl  on  bond  conditioned  for  the  per- 
formance by  R,  G.  of  all  the  covenants 
on  his  part  nit- ntioned  in  a  certain  in- 
denture bearing  even  date  with   thg 
bond,  made  or  expresset^  to  be  made 
between    the   Plaintiff  and  the   said 
R.  G.     Plea,  that  before  the  execu- 
tion of  the  bond  it  was  agreed  that  the 
Plaintiff  should  grant  to  R,  G,  a  lease 
under  certain  covenants,  and  that  the 
Defendant  should  enter  into  a  bond  as 
surety  for  the  performance  of  these 
'  covenants ;  that  the  Defendant  did  ac- 
cordingly enter  into  the  bond  on  which 
.  the  action  was  brought,  but  that  the 
indenture  mentioned  in  the  condition 
thereof  is  the  lease  so  agreed  upon  and 
no  other,  but  that  the  said  lease  never 
was  executed  :  Held  on  demurrer,  that 
the  Defendant  was  estopped  by  the 
condition  of  the  bond  from  ])leadi!ig 
this  matter.     Hosier  v.  Searle,  M.  41 
Geo.  8.  Page  299 

EVIDENCE, 

See  Action  on  the  case,  1. 
Damages,  1. 
Insurance,  6. 
Payment,  1,  2. 
Stamps,  1,  2,  3,5. 
Tithes,  3. 
Variance,  1,  2. 

1.  If  a  Plaintiff's  attorney  previous  to 
bringing  an  action  for  a  distress  under 
the  warrant  of  a  nia<;istratc  make  out 
two  papers  precisely  similar,  purport- 
ing to  be  demand  sofa  copy  of  the  war- 
rant, pursuant  to  the  24  Geo.  3.  c.  44. 
s,  G.  and  sign  both  for  his  client,  and 
then  deliver  one  to  the  Defendant,  the 
other  will  be  sufficient  evidence  at  the 
trial.  Jorys, Orchard,  M.  40  Geo.  3.  39 

3.  If  A,  agree  to  acknowledge  an  old 
warrant  of  attorney  given  by  him  "  so 
as  to  enable  B.  to  enter  up  judgment 
thereon,"  judgment  may  be  entered 
up  under  a  Judge's  order  without  an 
affidavit  of  the  subscribing  witness. 
Laing  v.  Raine,  M.  40  Geo.  3.         85 

3.  A  bond  having  been  executed  by  A> 
and  attested  by  one  witness,  was  car- 
ried into  an  adjoining  room  and  shewn 
to  B.,  who  was  desired  to  attest  it  also, 
which  he  accordingly  did  in  the  prf- 


Mnce  of  A. :  Held  that  B.  was  a  good 
witness  to  prove  the  execution.  Parke 
V.  Mears,  Trin.  40  Geo.  3.     Pflge  217 

4.  A  copy  of  an  attorney's  bill,  the  ori- 
ginal of  which  has  been  delivered  to 
the  Defendant,  may  be  admitted  in 
evidence  without  proof  of  notice  to 
produce  the  original*  Anderson  v. 
Mayy  T,  40  Geo,  3.  9S7 

5.  And  is  conclusive  as  to  the  reason- 
ableness of  the  iiemSf  id.  ib, 

6.  If  a  bill  of  particulars  state  the  Plain- 
tide's  demand  to  be  for  goods  soki  and 
delivered  to  the  Defendant,  no  evi- 
dence can  be  received  of  goods  soki 
by  the  Defendant  as  agent  for  the 
PlaintifT.  Holland  v.  Hopkins,  T.  40 
Geo.  3.  343 

7.  If  at  the  bottom  of  an  unstamped 
drafl  (not  within  the  exception  of  the 
23  Geo.  3.  c.  49.  *.  4.)  there  be  an  ac- 
knowledgment of  the  drawee,  that  a 
third  person  paid  it  for  him,  that  ac- 
knowledgment cannot  be  received  in 
evidence;  because,  if  received,  it  woold 
give  effect  to  the  draft.  Castlewuin  r. 
Ray,  E.  41  Geo.  S.  383 

8.  Evidence  to  the  character  of  a  De- 
fendant is  not  admissible  upon  the  trial 
of  an  information  in  the  Exchequer. 
Tlte Attorney  General  v.  Jokn  Bowmen. 
Sittings  at  Westminster ,  coram  Eyre, 
Ch.  B.  16  June  1791 .        53^  in  noiU. 

9.  If  a  Defendant  give  in  evidence  ao 
answer  in  Chancery  of  the  Plaintiff,  it 
will  not  entitle  the  Plaintiff  to  avail 
himself  of  any  matters  contained  in 
such  answer  which  are  only  stated  as 
hearsay.  Semh.  Roe  d.  Ptllati  v.  Per* 
rars,  M.  4^  Geo.  3.  542 

10.  No  parol  evidence  can  be  received 
to  explain  an  agreement  in  which 
there  is  no  latent  ambiguity,  (^ee 
A^reetnent,  1,  2.)  Coker  v.  Guy,  M. 
42  Geo.  3.  565 

M.  A.  devised  his  estate  at  Lushill  in  the 
county  of  Wilts,  and  Heame  and  Buck- 
land  in  the  county  of  Kent,  *'  to  his  soa 
in  fee;"  at  the  time  of  the  devise  A.b^ 
lands  in  the  parish  of  Heame,  and  zho 
in  the  several  parishes  of  C.  W.  S.  A 
and  S.,  all  which  he  purchased  by  one 
contract  of  one  person,  and  used  to  call 
his  "  Heame  esUite/' or  *'  Htame-Bay 
estate ;"  the  estate  at  Loishill  in  Wits, 

and 
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and  also  a  farm  called  Buckland  Farm 
in  Kent,  were  sold  before  the  testator's 
death,  and  at  the  time  of  his  death  he 
bad  noestate  in  iir<;n/,  except  that  which 
lay  in  the  parishes  of  Heame,  C.  W.  S, 
R.  and  S  ;  Qu,  Whether  the  ahove 
facts  were  admissible  in  evidence  to 
shew  that  the  testator  intended  to  pass 
the  land  in  the  several  parishes  of  C.  IF. 
S.  R,  and  S.  as  well  as  thajt  in  the 
parish  of  Heame  f  Whithread  v.  May^ 
M.  42  Geo.  3.  Page  593 

EXCHEQUER  CHAMBER,  Court  of. 
See  Interest  of  Money,  1. 

EXCISE, 
See  Habeas  Corpus,  1,  2. 

EXECUTION, 

See  Attorney,  1. 

The  Court  will  not  discharge  a  prisoner 
out  of  execution,  becausethejudgment 
against  him  is  not  dockelted  and  en- 
tered upon  the  rolls  of  the  court. 
Pariente  v.  Castle,  E.  40  Geo.  3.     163 

EXECUTOR  &  ADMINISTRATOR, 

Set  Costs,  6. 

Pleadings,  2,  3.  21. 

EXTORTION, 

^^eBoND,  1,2,3. 

If  by  abuse  of  the  process  of  one  of  the 
courts  at  Westminster,  a  sherill'^s  officer 
extort  a  promissory  note  from  a  suitor, 
and  then  declare  upon  that  note  in 
another  of  the  courts  at  Westminster, 
the  latter  court  cannot  interfere  sum- 
marily to  punish  the  officer,  under  the 
32  Geo.  2.  c.  28.  #.  1 1 .  Ex  parte  Evan 
Evans,  H.  40  Geo.  3.  88 

F. 

FALSE  JUDGMENT, 
^ee  Pleading,  28,  29. 

FALSE  RETURN, 
^ee  Escape,  1.  ' 


FILAZER, 


See  Bail,  8,  9. 


FINE. 

The  Court  refused  to  amend  a  fine  passed 
two  years  back,  by  altering  the  sur- 
names of  the  Deforciant;*,  though  it 
was  sworn  that  a  wront;  imme  had  been 
inserted  by  mistake.  Ex  parte  Motley 
et  Ux.  T.  41  Geo.  3.  Page  455 

FISHERY, 
^ee  Sea-Shore,  1,  2,  3. 

FRANKING. 

A  Roman  Catholic  Peer  is  not  entitled 
to  frank.  Lord  Petre  v.  Lord  Auckland, 
E.  40  Geo.  3.  1 39 

FRAUD, 

See  Bankrupt,  3. 

Payment  of  Money  into  Court^  4. 

FRAUDS,  STATUTE  of, 

1.  A  bill  of  parcels  in  which  the  vendor's 
name  is  printed,  delivered  to  the  ven- 
dee at  the  time  of  an  order  given  for 
the  future  delivery  of  goods,  seems  to 
be  a  sufficient  memorandum  of  a  con- 
tract within  the  Statute  of  Frauds. 
Saunderson  v.  Jackson,  TAO  Geo.3. 238 

2.  At  all  events  a  subsequent  letter,  writ- 
ten and  signed  by  the  vendor,  referring 
to  the  order,  may  be  connected  with 
the  bill  of  parcels  so  as  to  take  the  case 
out  of  the  Statute,  id.  ib. 

FRAUDULENT  CONVEYANCE. 

The  goods  of  A.  being  taken  in  execu- 
tion and  put  up  to  sale,  B.  became  the 
purchaser,  and  took  a  bill  of  sale  of  the 
sheriff  but  permitted  A.  to  continue  in 
possession  ;  A.  then  executed  another 
bill  of  sale  of  the  same  goods  to  C.  a 
creditor,  under  which  the  latter  took 
possession ;  whereupon  A.  brought  an 
action  against  C.  for  the  goods :  Held 
that  the  tirst  bill  of  sale  was  valid,  and 
that  A.  was  therefore  entitled  to  reco- 
ver^ Kidd  v.  Rawlinson,  H.  40  Geo.  S.  59 

FREIGHT, 
See  Pleadings,  16,  17. 

G. 
GAOLER, 
^er  Haueas  Corpus,  1,  2. 
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H. 
HABEAS  CORPUS. 

1.  Service  of  a  demand  of  a  copy  of  the 
commitment  on  the  turnkey  of  a  prison, 
is  not  sufficient  to  support  an  action 
against  tlie  gaoler  for  the  penalty  in- 
curred hy  him  under  the  habeas  cor- 
pus act  for  not  delivering  the  copy  to 
the  prisoner  within  due  time  after  de- 
iDand  made,  if  the  gaoler  himself  were 
in  the  prison.  Huntlty  v.  Luscombe, 
M.  42  Geo.  3.  Page  530 

S.  dtf.  Whether  a  commitment  in  ezecu- 
tion  for  a  penalty  on  conviction  hefore 
a  magistrate  for  an  ofiencc  against  the 
excise  laws  be  a  commitment  for  "  a 
criminal  matter/^  within  the  provisions 
of  the  habeas  corpus  act,  so  as  to  en- 
title a  prisoner  to  an  action  against  the 
gaoler  for  not  delivering  a  copy  of  the 
commitment  within  a  certain  time  after 
demand  made  ?  id,  ib, 

HOPS, 

See  Bills  op  Exchange  and  Promis- 
sory Notes,  3. 
Tithes,  1,2,  3. 

HORSE-RACE, 
See  Wageb,  1. 

I. 

ILLEGAL  CONTRACT, 

See  Arbitration,  S. 

Bills   of   Exchange  and  Promis- 
sory Notes,  3. 
Money  had  and  received,  2. 
Partners,  1,  2. 

IMPARLANCE, 
See  Practice,  12.  14. 

INCLOSURE  ACT. 

If  an  act  of  parliament  for  inclosing  and 
allotting  the  common  and  waste  lands 
of  a  parish  through  which  a  navigable 
river  flows,  empower  Commissioners  to 
set  out  such  public  and  private  roads 
and  ways  as  they  shall  think  necessary, 
and  direct  that  all  roads  and  ways  not 
60  set  out  shall  be  deemed  part  of  the 
lands  to  be  allotted,  an  ancient  towing- 
path  on  the  bunk  of  the  riveri  though 


not  set  out  by  the  CommiflrioneTs,  itill 
subsists,  for  it  is  not  within  their  jurb- 
diction.  SimnscnT.ScaU$,TAl  Geo.S. 

Pagei% 

iNDEMNrry, 

See  Bond,  1. 

INDICTMENT, 
See  Pleading,  9* 

INFORMATION, 
^€e  Evidence,  8. 

INaUIRY,  WRIT  OF, 

See  Bail-bond,  1. 
Practice,  15. 


INSURANCE, 

See  Partners,  1,  2. 
Pleading,  10. 

1 .  Policy  on  the  Ceres  **  at  and  from  Oporto 
to  L^fntif  with  liberty  to  touch  at  any 
ports  on  the  coast  of  Portugal  to  join 
convoy,  particularly  at  Lisbon,  at  13 
guineas />er  cent,  to  return  six  pounds 
if  she  sail  wUh  cowocy  from  ihecoatt<f 
Portugal  and  arrive  ;''  the  Ceret  ssM 
from  Oporto  with  a  sloop  and  cutter  ap- 
pointea  to  protect  the  trade  of  tlul 
place  to  Luhon,  from  whence  it  was  to 
proceed  with  the  Lisbon  trade  under  a 
larger  convoy  for  England  ;  in  the  way 
from  Oporto  to  Lisb&n  thefleetwas  dis- 
persed by  a  storm,  and  the  Cervt,  judg^ 
ing  for  the  best,  ran  for  Ei^landt  m 
arrived :  Held  that  the  assured  was  en- 
titled to  a  return  of  premium.  Audky 
y.  Duff,  H.  iO  Geo.  S.  Hi 

2.  So  where  the  words  were  "if  she  de- 
part with  convoy  from  Portugal  and 
arrive."  Everard  v.  HolHngwerth,  H, 
42  Geo.  3.  f6.  in  notis. 

3.  If^.  and  B,  declare  upon  a  policy  of 
insurance,  and  aver  that  they  were  in^ 
terested  until  and  at  the  time  of  the  lossi 
and  it  be  proved  that  C,  after  the  po- 
licy effected,  but  before  the  loss,  be- 
came a  partner  with  A.  and  B.  io  the 
goods  insured ;  it  seems  that  the  va- 
riance is  not  fatal,  for  the  averment  ci 
interest  relates  to  the'  time  of  making 
the  policy.  Perchard  v.  Whttmaitt 
Guildhall  Sitting  qfUr  MicL  178^ 
coram  BuUcr «/.  155  s- 
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4.  A  warranty  to  depart  with  convoy  is 
not  complied  with,  unless  sailing  in- 
structions be  obtained  before  the  ship 
leaves  the  place  of  rendezvous,  if  by 
due  diligence  of  the  roaster  they  can* 
be  obtained.  Anderson  v.  Pitcher,  E. 
40  Geo.  S.  Pagel64c 

5.  If  a  policy  be  effected  on  a  foreign 
built  ship  British  owned  (which  not 
being  required  to  be  registered  may 
sail  without  convoy),  it  is  not  incum- 
bent on  the  assured  to  communicate  to 
the  underwriter,  at  the  time  of  making 
the  policy,  the  circumstance  of  her  t)e- 
ing  foreign  built.     Long  v.  Duff,  T. 

40  Geo.  3.  209 

6.  In  a  declaration  on  a  policy  of  insur- 
ance, the  Plaint iffaverred  that  Messrs. 
if.,  at  the  time  of  effecting  the  policy, 
and  at  the  time  of  the  loss,  were  inte- 
rested in  the  cargo  which  was  the  sub- 
ject of  the  insurance  "  toa  large  amount, 
to  wit,  to  the  amount  of  all  the  money 
ever  insured  thereon  :"  at  the  trial  it 
appearedythat  previous  to  effecting  the 
policy  Messrs  if.  had  admitted  another 
mercantile  house  to  a  joint  concern  in 
the  cargo  insured  :  Held  tbat  the  aver- 
ment was  supported  by  the  evidence. 
Page  V.  Fry,  T.  40  Geo.  3.  240 

7«  In  an  action  on  a  policy  of  insurance, 
with  a  count  for  money  had  and  re- 
ceived, if  the  Defendant  pay  no  money 
into  court,  but  establish  as  a  defence 
that  the  risk  never  commenced,  the 
Plaintiff  is  entitled  to  a  verdict  for  the 
premium,  though  no  demand  of  pre- 
mium was  made  by  his  counsel  in 
opening  the  case.    Penson  v.  Lee,  M. 

41  Geo.  3.  330 
8.  Insurance  on  goods   from  A.  to  B. 

"  until  they  should  be  there  discharged 
and  safely  landed  i*'  on  their  arrival  at 
B.,  the  merchant  to  whom  the  goods 
belonged  employed  and  paid  a  public 
lighter  to  land  them,  and  the  goods 
being  damaged  in  the  lighter  without 
negligence,  the  underwriters  were  held 
liable  for  the  kns.  Hurry  v.  The  Royal 
Exchange  Asmrance  Company^  E.  41 
Geo.  3.  430 

S*  P.  Rucker  y.  London  Assurance  Com' 
pony,  GuHdhaU,  8  June  1784,  coram 
Butler  J.  433  ». 


INTEREST  OF  MONEY, 
See  Money  had  and  received,  3. 

1.  If  judgment  for  the  Plaintiff  on  an  at- 
torney s  bill  be  affirmed  in  the  Exche- 
quer Chamber,  that  Court  will  not 
allow  interest.  Walker  v.  Bayley  in 
Error,  T.  40  Geo.  3.  Pagd  219 

2.  In  a  contract  for  the  sale  of  goods  if 
any  particular  time  be  limited  for  pay« 
ment  of  the  price,  the  vendor  is  entitled 
to  interest  on  the  price  from  that  time. 
Mountfordy.  Willes,  M.  41  Geo.  3. 837 

INTEREST  INSURABLE, 
^etf  Pleading,  10,  11, 

ISSUABLE  PLEA, 
See  Practice,  28. 

J. 

JUDGMENT, 

^ee  Bail-bond,  1. 
Execution,  1. 
Practice,  6.  26. 
Prisoner,  2. 
Waste,  1,2. 

1 .  If  the  jiidgment  of  Commissioners  of 
Appeal  in  certain  cases  be  declared 
final  by  statute,  their  judgment  cannot 
be  questioned  in  an  action  of  trespass. 
The  Earl  qf  Radnor  v.  R«re,  K  41 
Geo.  3.  391 

L. 

LARCENY. 

If  a  servant  being  solicited  to  become  an 
accomplice  in  robbing  his  master's 
house,  inform  his  master  thereof,  who 
thereupon  tells  him  to  carry  on  the 
business,  and  consents  to  his  opening  a 
door  leading  to  the  premises,aDd being 
with  the  robbers  during  the  robbery, 
and  also  marks  his  property  and  lays  it 
in  a  place  where  the  robbers  are  ex« 
pected  to  come,  this  conduct  of  the 
master  will  not  amount  to  a  defence  in 
an  indictment  against  the  robbers.  Tkc 
King  V.  John  Eggington  and  others, 
Trin.  41  Geo.  3.  508 


LETTERS, 


See  Franking. 
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UBEL, 

See  Staying  and  setting  aside  Pro- 
ceedings, 1. 


LICENCE, 


See  Wages*  1. 


See  Costs,  % 


UEN, 


LIMITATIONS,  Statutes  of, 

^^TlME,  1. 

Usury,  1. 

l!  S.  demised  lands  to  the  rector  of  D, 
for  40  years  at  a  certain  rent  in  the 
lease,  the  rector,  afler  covenanting  for 
payment  of  the  rent,  further  granted 
to  /.  S.  the  tithe  of  oats  for  the  parish 
of  D. ;  the  lease  also  contained  a  pro- 
viso for   re-entry,  in   case    the    rent 
should  be  in  arrear,  or  /•  S*  his  heirs, 
&c.  should  be  disturbed  by  the  rector 
or  his  assigns  in  the  receipt  of  the 
tithe,  and  concluded  with  a  covenant 
on  the  part  of  /.  S>  that  the  rector 
should  quietly  enjoy  the  lands  under 
the  covenants,  grants,  and  agreements 
contained  in  the  lease.     After  the  ex- 
piration of  the  lease,  the  rector  con- 
tinued to  hold  the  land,  but  withheld 
the  rent  for  more  than  20  years :  the 
heirs  of  /.  S»  at  the  same  time  con- 
tinuing to  take  the  tithe  of  oats,  and 
some  confusion  existing  as  to  the  re- 
spective rights  of  the  rector  and  the 
heirs  of  LS,,  the  latter  being  portion- 
ists  of  the  tithes  of  the  parish  ;  Held  in 

'  ejectment  by  the  representatives  of 
/.  S»  against  the  rector  that  the  pos- 
session of  the  land  by  tlfie  latter  were 
not  adverse  so  as  to  let  in  the  opera- 

«lion  of  the  statute  of  limitations.    Roe 
vx.  dcm.  Pellatt  v.  Ferrars,  M.  42  G,  3. 

Page  542 

LONDON, 
See  Baron  and  Feme,  1,  2,  3. 

LUNATIC, 

l.If  a  person  against  whom  a  commission 
of  lunacy  has  issued  be  arrested,  the 
Court  of  Common  Pleas  has  no  power 


to  discharpre  bim  on  the  ground  of  bk 
lunacy.     Sieel  v.  Allan,  H.  41  Geo,  3. 

Pa§^^ 
2.  Nor  will  the  Court  compel  security  (or 
costs  in  error  on  the  ground  of  the 
Plaintiff  in  error  being  a  luoaih:. 
Steel  v.  Allan,  £.41  Geo,  3.         i^7 

M. 

MALICIOUS  PROSECUTION, 
See  Action  on  thb  Case«  1. 

MISJOINDER, 

See  Pleading, 91. 

MONEY, 

See  Pleading,  9. 

MONEY  HAD  and  RECEIVED, 

See  Bills  op  Exchange  and  Peoxij- 
soRY  Notes,  5. 

1.  A.  with  a  view  to  accommodate  Elect 
biro  a  bill  drawn  by  himself  u|K)n  and 
accepted  by  C.  who  had  effecU  of  hi$ 
in  his  hands;  B.  indorsed  it  toXX^wba 
indorsed  it  over  ;  the  day  before  the 
bill  became  due,  B.  paid  the  aroouct 
to  A.^  who  on    hearing  that  C  had 
failed  gave  B.  a  check  for  tbeamotfli: 
of  the  bill  and   sent  him  with  it  loD. 
to  enable  him  to  pay  the  bill  wbendue; 
four  days  after  that  time.  A,  leamiK 
that  payment  had  not  been  demaoded 
desired  D.  not  to  pay  the  bill,  as  w 
notice  of  non-payment  had  been  givfa 
by  the  holder,  and    offered  to  iodfla- 
nifyhim;  not  withst  and  mg  this /'al- 
ter wards  paid  the   bill:   Held  thai  D. 
paid  the  money  in  his  own  wron»;  ani 
that  A,  was  entitled  to  recoxerback 
the  money  paid  into  the  hands  of  D. 
by  B.  in  an  action  for  money  bail  irs 
received.      Whitfield    ▼.   Satagc.  .V. 
41  Geo.  2.  2?; 

2.  A,  in  consideration  of  200  guioeas 
paid  by  B,  gave  a  bond  for  ibe  par- 
ment  of  an  annuity  to  the  latter  of  lOQ 
guineas,  until  the  hop  duty  sbouki 
amount  to  a  certain  sum  ;  before  m 
event  had  token  place  A.  brought  m 
action  to  recover  back  the  SOOf.of  JR. 

Hdd 
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Held  that  the  action  was  maintainable. 
Tappenden  v.  Randall,  T.  41  Geo.  3. 

Page  467 

3.  In  an  action  for  money  had  and  re- 
ceived nothing  but  the  net  sum  received 
without  interest  can  be  recovered,  id, 

ib. 

4.  A.  being  indebted  to  B*  in  700/.  ap- 
plied to  O.  to  lend  him  that  sum,  who 
agreed  so  to  do,  provided  A,  would 
allow  him  to  deduct  therefrom  80/.  due 
from  B.  to  himself  upon  stockjobbing 
transactions ;  accordingly  C  advanced 
6'20/.  and  A.  gave  him  a  promissory 
note  for  700/. ;  A.  then  paid  over  to 
jB.  the  620/.  who  gave  him  a  discharge 
for  the  whole  700/. :  a  promissory  note 
for  700/.  given  by  A.  being  paid  when 
due,  B.  brought  an  action  against  C. 
to  recover  80/.  as  money  had  and  re- 
ceived by  C  to  his  use :  Held  that  B, 
could  not  maintain  the  action,  but  that 
it  must  be  brought  by  A  if  by  any  one. 
Scholey  v.  Daniel,  M.  42  Geo.  3.     540 

MORTGAGK 

1 .  The  trustees  under  a  turnpike  act  hav- 
ing demised  to  one  of  several  mort- 
gagees, such  proportion  of  the  tolls 
arising  from  the  road  and  of  ^he  toll- 
houses and  toll-gates  for  collecting  the 
same,  as  the  sum  advanced  by  him 
bore  to  the  whole  sum  raised  on  the 
credit  of  the  tolls,  the  mortgagee  ^ 
brought  ejectment  for  the  tolUhouses 
and  toll-gates  in  order  to  repay  him- 
self the  interest  due :  Held  that  he 
might  well  maintain  his  action,  not- 
withstanding a  clause  in  the  act  that 
all  the  mortgagees  should  be  creditors 
upon  the  tolls  in  equal  degree.  Doe,  d. 
Banks  v.  Booth,  T.  40  Geo.  3.         219 

N. 

NAVIGABLE  RIVERS, 
See  Inclosement. 

NON-RESIDENCE, 

SeCjVARIANCE,  2. 

NONSUIT, 
Judgment  as  in  case  of. 


NUL  TIEL  RECORD, 
See  Practice,  20. 

O. 


See  Bond. 


OBLIGATION, 


OFFICER, 


See  Bills  of  Exchange  and  Promis« 
soRY  Notes,  4. 
Extortion,  1. 

1.  If  an  officer  seize  goods  in  obedience 
to  the  warrant  of  a  magistrate,  whether 
that  warrant  be  legal  or  not,  he  cannot 
be  sued  without  a  previous  demand  of  a 
copy  and  perusal  ouhe  warrant, accord- 
ing to  the  24  Geo.  2.  c.  44.  Price  v. 
Messenger,  E.  40  Geo.  3.      Page  15S 

2.  If  the  warrant  be  to  seize  '*  stolen 
goods,"  and  he  seize  goods  which  turn 
out  not  to  have  been  stolen,  he  is  still 
within  the  protection  of  the  24  Geo.  2. 
c.  44.  id.  ib. 

OYER. 

Oyer  may  be  prayed  at  any  time  before 
the  expiration  of  24  hours  after  de- 
mand of  a  plea,  though  the  rule  to 
plead  be  out.  Sparkes  v.  Simpson,  H, 
41  Geo.  3.  379 

P. 

0 

PAPISTS, 
^^  Franking,  1. 

PARUAMENT, 
See  Franking,  1. 


PARTNERS, 

See  Affidavit  to  hold  to  bail,  8, 
Arbitration,  1. 
Pleading,  7. 
1.  Money  paid  by  one  or  two  partners 
for  the  other,  on  account  of  losses  in- 
curred by  them  on  partnership  insur- 
ances, cannot  be  recovered  in  an  action 
brought  by  him    against   the  other 
partner.  Auberi  v.  Maze,  H,  41  Gto.  3. 

871 
2.  And 
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9*  And  if  this  wiih  other  caases  of  dis- 
pute  between  the  two  l>e  referred  to 
an  arbitrator  who  awards  a  sum  due 
from  one  to  the  other  for  money  so 
paid,  the  Court  will  set  aside  that  part 
of  the  award,  id,  ib. 

PAYMENT, 
See  Bankrupt,  3, 4. 

MONBY  HAD  AND  RECEIVED,  1. 

I.  Assumpsit  for  goods  sold  and  deli- 
vered. Plaintiff  proved  that  having 
sold  foods  to  the  Defendant  he  re- 
ceived from  him  a  check  upon  J.  S. 
a  booker,  directing  the  latter,  two 
months  after  date,  to  pav  to  the  Pkun- 
tiflTa  bin  at  twomontns  for  the  amount 
of  the  goods,  which  check  was  indorsed 
by  the  Plaintiff,  and  paid  by  him  into 
the  banking-house  ot  J.  ^.,  wno  entered 
it  short  in  the  Plaintiff's  account;  that 
the  Plaintiff  and  Defendant  both  kept 
accounts  with  J.  ^.»  and  that  the  ge- 
neral coarse  of  business  between  J.  S. 
and  most  of  his  customers  was  to  settle 
accounts  on  certain  quarterly  days; 
when  be  advanced  bills  for  his  cus- 
tomers or  received  bills  from  them  he 
entered  the  whole  amount  in  his  books 
as  bills,  but  on  the  quarterly  days  he 
debited  his  customers  with  the  whole 
amount  of  bills  advanced  to  or  for  them, 
crediting  them  at  the  same  time  for 
interest  from  such  day  to  the  day  when 
the  bills  would  become  due ;  and  cre- 
dited his  customers  for  the  whole 
amount  of  bills  paid  in  by  them,  debit- 
ing them  for  theinterest  in  like  manner ; 
and  whenacheckwaspaidinfor  a  bill  to 
be  drawn  at  a  future  day,  he  calculated 
and  allowed  interest  on  the  next  quar- 
terly day  to  the  time  when  such  bill,  if 
drawn,  would  become  payable;  that 
the  account  between  the  Plaintiff  and 
J.  S,  had  been  settled  only  six  times 
between  May  1788  and  March  1793, 
but  that  each  of  those  settlements  took 
place  on  a  quarterly  day ;  that  on  the 
A8th  of  March  1793,  J.  S.  became 
^Mikrupt,  a  quarterly  day  having  in- 
tervened between  the  payment  of  the 
f^hedc  into  the  house  of  J.  S.  and  his 
bankruptcy,  upon  which  last  quarterly 


day  no  settlement  of  accounts  bettefo 
the  PlaintifFand  J.  S.  took  place,  &jf 
was  the  amount  of  the  check  ever  car- 
ried out  a«  cash,  in  any  cakriilaticQ  tf 
interest  made  thereon,  till  after  die 
bankruptcy  ;  and  when  the  chccJL  tis 
paid  into  the  banking-house  of  /  i. 
there  was  a  balance  of  51/.  Ilf.ioiit' 
vour  of  the  Plaintifll  which  vas  m\sd 
overdrawn  before  the  bankruptcjA' 
J.  S;  without  any  otlier  addition  'j 
the  credit  side  of  the  PlaintsfiTsamui;: 
than  the  check  in  question  :  HekJ  ik: 
the  check  in  que:»tion  did  not,u&kr 
all  the  circumstances  of  the  cat, 
amount  to  a  payment  for  theiiofri»4 
the  Defendant.  Brown  v.  KrJejn 
Error,  M.  43  Geo.  S.  Ptf-e^B 

2.  The  Defendant  offered  to  profc  \^ 
on  the  last  mentioned  quarter!  J  daj-JK 

account  between  himself  and  J.l  ^^ 
settled,  at  which  time  he  wasdetr: 
for  the  .whole  amount  of  the  cbeek.iii 
credited  for  interest  thereon  from  ibt 
day  of  settlement  to  the  day  wber.ibe 
bill  mentioned  in  the  chtrck,  if  J-aia, 
would  have  become  due:  Heldtbitib 
evidence  was  not  admissible,  il    '^ 

PAYMENT  OF  MONEY  int. 
COURT, 

See  Costs,  4. 

1.  In  assumpsit  against  a  carrier  for^ 
spoiled,  the  Defendant  was  not  alk'tdi 
to  pay  the  invoice  price  into  Cctit 
Fatly.  Pickford,T.4Q  Geo. %.    ^ 

2.  If  a  Plaintiff  by  his  bill  of  particeii'^ 
confine  his  demand  to  one  count  cfu 
declaration,  and  Defendant  pajioooey 
into  Court  generally,  the  Phinii* 
not  at  liberty  to  apply  the  noooei » 
paid  in  to  any  of  those  couDts  cc 
which  he  is  preckided  from  giTii^fT). 
denceby  his  bill  of  particulars.  ' Be- 
laud v.  Hopkins,  71  40  Geo.  3.     -^ 

3.  The  Court  will  not  order  mooej  pii 
into  Court  by  the  Defendant  lliw;fi 
a  mistake  to  be  ^^tored  to  bs- 
Vaughan  v.  Barnes,  K  41  Gfo.  I.  &* 

4.  Though  perhaps  in  case  of  friwi  ^ 
would,  id.  li 

5.  Where  money  b  paid  into  Cc*'- 
generally  upon  a  declaratkn  io  c»- 
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tract,  it  is  an  admistioh  of  the  exial- 
ence  of  a  contract  in  every  transaction 
which  is  ca}>able  of  being  converted 
into  a  contract  by  the  assent  of  the 
parties.  BenneU  v.  Francis,  M.  42 
Geo.  3.  Page  550 

6.  Therefore  where  a  Defendant  who  bad 
possessed  himself  of  goods  belonging  to 
the  Plaintiff^  and  had  sold  part  and 
kept  the  residue  in  specie,  paid  money 
into  Court  generally,  upon  a  declara- 
tion containing  a  count  for  goods  sold 
and  delivered^  it  was  held  that  he  had 
thereby  admitted  the  transaction  to 
have  been  converted  into  a  contract, 
and  that  the  Plaintill*  was  ^entitled  to 
recover  the  value  of  all  the  goods, 
under  the  count  for  goods  sold  and 
delivered,  id.  ib. 


PEER, 


Sec  Franking. 


PENAL  ACTION, 


See  Time. 


PENALTY. 


By  articles  of  agreement  between  the 
Plaintiff  and  Defendant,  it  was  agreed 
on  the  part  of  the  former  that  he 
should  pay  the  latter  so  mtich  j>cr  week 
to  perform  at  his  theatres,  with  her 
travelling  expences  of  removing  from 
one  theatre  to  another,  except  extra 
baggage ;  and  on  the  part  of  the  De- 
fendant, that  she  should  perform  at  the 
theatre  such  things  as  she  should  be 
required  by  the  Plaintiff)  and  attend 
at  the  theatre  beyond  the  usual  hours 
on  any  emergency  and  at  rehearsals, 
or  be  subject  to  such  fines  as  are 
established  at  the  theatres,  and  be  at 
the  theatre  half  an  hour  before  the 
{Performances  begin,  and  abide  by  the 
regulations  of  the  theatres,  and  pay 
all  fines ;  and  it  was  agreed  by  both 
parties,  that  **  either  of  them  neglect- 
ing to  perform  that  agreement  should 
pay  to  the  other  200/."  Atfumpsit 
upon  this  agreement,  stating  several 
breaches  and  concluding  to  the  Plain- 
tiff^s  damage  of  300/. :  Held  that  the 
sum  mentioned  \a  the  agreement  was 


in  the  nature  of  a  penalty  and  not  of 
liquidated  damages,  Astley  v.  Wddon, 
H.  41  Geo.  S.  Page  346 

PLEADING, 

See  Abatement. 
Aid  Prayer,  1,2. 
Baron  and  Feme,  1,  2,  $• 
Bills  of  exchange,  2.  6. 
Damages,  1. 
Estoppel. 
Insurance,  6. 
Practice,  1.  10.  20.  28. 
Trespass,  1. 
Variance,  1,2. 

1.  Bail  cannot  plead  the  bankmplcjr  and 
certificate  of  the  principal  in  their  own 
discharge.  Donetly  r.  Dtom,  H.  40 
Geo.  3.  ,      45 

2.  A.  declared  against  B.  and  hif  wife, 
administratrix  of  C  deceased,  "  for 
that  whereas  C  died  intestate,  posaesaed 
of  South  Sea  stock  which  she  held  in 
trust  for  A,  and  upon  which  certain 
dividends  were  due,  in  consideration 
that  A,  at  his  own  expeooe  would  pro- 
cure administration  to  be  granted  to 
the  wife  of  JB.  as  next  of  kin  to  C  and 
would  furnish  evidence  to  enable  B. 
and  his  wife  to  receive  the  dirkieiids ; 
JB.  and  his  wife,  as  such  administniUix, 
promised  to  pay  over  to  A.  iheamount 
of  thedividends  when  received :"  Held 
that  the  consideration  stated  wai  in- 
suflBcient  to  suppoK  the  promise. 
Parker  y.  Baylis  ei  iix.  H.  40  Gao.  3. 

73 

3.  It  was  also  held,  thai  as  the  dividends 
never  made  part  of  the  aotestate's 
estate,  the  action  against  B.  and  his 
wife  as  adminutrairix  oould  not  be 
maintained*  id.  ib. 

4.  Declaration  by  a  sailor  for  wages 
earned  *'  during  a  certain  voyagi^  to 
wit,  a  certain  voyage  from  the  port  of 
London  to  the  coast  of  4/iica,  and 
from  thence  to  the  Wui  Ju4Ue9.**  At 
the  trial  it  appeared  from  the  articles, 
that  the  voyage  was  **  from  the  port 
of  London  upon  an  intended  voyage 
to  the  coast  of  4fi'ica  for  daves,  nrom 
thence  to  the  West  India  to  America, 
and  afterwards    to  Lcmdm  in  Great 

Britain, 
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Britam,  or  to  her  delivering  p<»t  in 
Eyrope :"  Held  that  the  variance  be- 
tween the  description  of  the  voyage  in 
the  declaration^  and  that  in  the  articles 
was  fatal,  though  the  captain  put  an 
end  to  the  voyage  in  the  West  Indies, 
and  discharged  the  crew  there.  White 
▼.  WiUoH,  H.  40  Geo.  3.        Page  116 

5.  And  thouffh  the  description  of  the 
voyage  in  Uie  declaration  was  under  a 
Ktiwet,  id,  ih. 

6.  For  it  is  not  su  fficient  to  state  ''a  certain 
voyage/'  as  the  consideration  of  the 
wages,  without  specifying  what  that 
voyage  is,  tcf.  120 

7.  Assumpsit  by  A.  B.  and  C  against  D. 
aa  one  of  the  indorsers  of  a  promissory 
note,  drawn  by  E,  in  favour  of  C.  2>. 
and  (himselO  &,then  in  partnership^ 
and  by  them  indorsed  to  A^  B.  and  C. 
Plea  in  bar  that  C  one  of  the  plaintiff 
is  liable  as  an  indorser  togetherwith  D, 
and  held  good  on  special  demurrer. 
Maimoanng  v.  Newman,  H,  40  Geo.  3. 

120 
&  AMUmpsit  by  several  as  executors ;  plea 
in  bar  that  the  promises  were  made  by 
the  Defendant,  together  with  one  of  the 
Flaintiffi,  and  held  good  on  demurrer, 
MoffaJt  and  others  v.  Van  Millingen^ 
E.  S7  Geo.  3.  B.  R.  124  in  notis 

9.  In  an  indictmentonthelSCreo.S.  c.28. 
f.  3.  it  is  not  necessary  to  aver  that  the 
Defendant  is  a  common  utterer  of  false 
money. /2cx  v.  Smith,  E.  40  Geo.  3. 127 

10.  Declaration  on  a  policy  on  ship  and 
goods  at  and  from  London  to  Amster- 
dam, **  beginnins^  the  said  adventure 
on  the  said  goods  from  the  loading 
thereof  on  board  the  said  ship ;"  in  the 
policy  there  was  a  memorandu  m  where- 
Dy  the  said  insurance  was  declared  to 
be  on  15  hogsheads  of  tobacco,  marked 
B.  No.  51.  and  65. :  special  demurrer, 
first  because  the  goods  were  not  averred, 
to  have  been  put  on  board  at  London ; 
secondly,  because  the  goods  were  not 
alleged  to  have  been  marked  or  num- 
berra  asin  the  memorandum  but  only 
thus,  ''15  hogsheads  the  goods.  Sec.  in 
the  said  policy  mentioned;''  thirdly,  be- 
cause the  Plaintiff  was  stated  to  have 
been  interested  until  and  at  the  time  of 
theloss, without  shewingthathe was  in- 


terested at  the  time  of  the  policy  bdsg 
made';  fourthly,  because  no  venae  ira 
laid  to  the  allegation  of  loss  on  the  b^ 
seas:  Semb*  that  the  dedaratioo im 
bad.  De  Sym<mds  v.  Shedden,  £.40 
Geo.  3.  Page  153 

11.  If  >l.  and  B.  declare  upon  a  policjof 
insurance,  and  aver  that  they  were  in- 
terested until  and  at  the  time  of  the  ksi, 
and  it  be  proved  that  C,  after  the 
policy  efl^ted  but  before  the  los,  be- 
came a  partner  with  Am  and  B.  Id  the 
goods  insured  ;  it  seeras  that  tbe  n- 
riance  is  not  fatal,  for  the  avtraici^ 
of  interest  relatea  to  the  time  of  mak- 
ing the  policy.  Perckard  v^  I91»- 
more,  Guildhall  Sittings  qfttr  3Iid. 
1 7  86,  coram  Buller  J.  155  s. 

12.  The  Plaintiff  in  replevin  pleaded  in 
bar  to  an  avowry  for  damage  feaMnce 
that  the  locus  in  quo,  from  time  vber^ 
of  &c.  ought  to  be  open  and  cofDOwo 
'*  on  or  before  the   1 5th  of  OaoUr, 
when  the  corn  was  cut  and  carried,  aod 
from  thence  for  a  long  time,  to  wiuf^f 
three  hours  and  upwards,''  thit  die 
Plaintiff  when  &c.  put   in  his  cauk 
'*  the  same  time  being  when  the  $ui 
field  was  and  ought  to  be  open  iod 
com mon  as  qfaresaid:**     Held  that  tk 
plea  was  bad    for    unTcertainty,  e^a 
after  verdict,  the  right  of  coromoQ  be- 
ing too  generally  described  both  id  ;t< 
commencement  and  conclusion,  di 
Costa  V.  Clarke^  T.  40  Geo.  3.       ^ 

13.  A  declaration  stated  that  in  conside- 
ration that  the  Plaintiff*  had  sold  to  tbt 
Defendant  a  certain  horse  of  the  PlaiD- 
tiffat  and  for  a  certain  quantity  qf cer- 
tain oil,  to  bedeli  vered  within  a  cema 
tiftiCf  which  had  elapsed  before  the 
commencement  of  the  suit,  tbe  D^ 
fendanl  promised  to  deliver  the  said  oil 
accordingly :  Held  well  enough  ^r 
verdict.    Ward  v.  Harris,  T.  40  Gtro.  l 

14.  In  a  declaration  for  slander  the  PUin- 
tiff  stated  that  he  was  a  jobber  or 
dealer  in  the  funds,  and  assucbjobbtr 
or  dealer  had  been  accustomed  lawfully 
to  contract,  and  had  from  time  to  time 
lawfully  contracted,  &c. ;  that  the  De- 
fendant said  of  him  aa  such  jobber  or 
dealer, ''  he  is  a  lame  duck,"  meaniD; 

that 
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that  he  had  not  fulfilled  his  contracts 
in  respect  of  the  said  stocks  or  funds,  in 
consequence  of  which  divers  persons 
refused  to  fulfil  their  contracts  with 
him  (specifying  the  contracts,)  and  he 
was  prevented  from  fulfilling  his  con- 
tracts with  other  persons :  Held  that 
it  did  not  sufficiently  appear  either  that 
the  words  were  spoken  of  lawful  con- 
tracts, or  that  the  Plaintiff' was  a  law- 
ful jobber  or  dealer  in  the  funds ;  and 
that  the  declaration  was  therefore  bad. 
Morris  v.  Langdaky  M,   41  Gto.  3. 

Page  284 

15.  §lu.  Whether,  under  such  circum- 
stances it  can  be  stated  as  special  da- 
nuge,  that  divers  persons  refused  to 
fulfil  their  contracts  with  the  Plaintifl^ 
since  he  mi^ht  recover  a  compensation 
by  action  if  the  contracts  were  lawful  ? 
id'  ib, 

16.  Declaration  that  **\v\  consideration 
that  the  Plaintiff  had  taken  the  De- 
fendant's goods  on  board  his  ship  to  be 
carried  to  A,,  the  Defendant  promised 
to  pay  the  money  due  for  freight  and 
carriage  of  the  same  on  the  delivery  of 
the  bilTof  lading ;  that  the  bill  of  lading 
was  delivered,  by  reason  whereof  the 
Defendant  became  liable  to  pay  a 
large  sum,  to  wit,  20/.  for  freight  and 
carriage  of  the  said  goods:"  Held 
bad  on  demurrer,  because  it  did  not 
appear  that  any  thing  became  due  for 
freight  on  the  delivery  of  the  bill  of 
lading.  Blakey  v.  Dixon,  M,  41  Geo,  S. 

321 

17.  Sm.  Whether  in  alleging  the  promise 
to  pay  in  the  above  case,  the  rlaintiff 
should  not  have  stated  the  specific  sum, 
or  have  said  so  much  as  shoqld  be 
reasonably  due  ?  id,  ib. 

18.  In  an  avowry  Defendant  averred  that 
all  those  whose  estate  he  now  has  &c. 

from  time  whereof,  Sfc,  have  been  ac- 
customed to  have,  and  of  right  during 
all  the  time  qforesaid  ought  to  have  had, 
and  still  of  right  ought  to  have  common 
of  pasture  in  the  locus  in  quo  :  Held 
bad,  and  that  it  did  not  amount  to  an 
averment  of  right  of  common  at  all 
times  of  the  year.  Hawkins  v.  Eccles, 
H,  41  Geo.  3.  859 

19.  If  a  Defendant  in  replevin  plead  by 


way  of  justification  of  the  takingi  that 
he  was  possessed  of  a  messuaee  with 
common  appurtenant,  and  that  the 
Plaintiffs  cattle  were  damage  feasant* 
on  the  common,  and  conclude  in  bar 
without  praying  a  return^  it  teems  that 
such  a  plea  is  bad.  -P^^  859 

20.  Where  three  parish  churches  have 
been  united  by  22  Car.  2.  c.  11.  the 
benefice  may  be  described  in  pleading 
as  one  rectory.  Wilson  q,  U  v.  Van 
Mildert,  E.  41  Geo.  3.  394 

21 .  The  first  three  counts  of  a  declaration 
in  assumpsit  against  execators  stated 
promises  made  by  the  testator,  the 
fourth  was  for  money  had  and  received 
by  the  Defendants  "as  such  executors 
as  aforesaid/'  stating  a  promise  to  pay 
by  them  '*  executors  as  aforesaid,''  and 
the  last  was  upon  a  count  stated  by  the 
Defendants  "  executors  as  aforesaid/' 
and  stating  the  promise  to  pay  in  the 
same  manner :  Held  bad  upon  general 
demurrer.  Brigden  v.  Parhes,  &  41 
Geo,  3.  424 

22.  Trespass  for  assault  and  false  impri- 
sonment may  be  laid,  diversis  dUhuM  d 
vicibus.  Burgess  v.  Frtchve,  E.  41 
Geo,  3.  425 

23.  Assumpsit  on  a  note  payable  by  in- 
stalments, plea  in  bar  as  to  the  said 
several  causes  of  action,  except  the  last 
instalment*  that  "  the  said  several 
causes  of  action-did  not,  nor  did  any  of 
them  accrue  within  six  years :"  Held 
on  special  demurrer,  that  though  some 
of  the  instalments  might  be  bamd  and 
theothers  not,  yet  thatthe  introduction 

•  to  the  plea  and  the  body  of  it  were  in- 
consistent Chray  v.  Pindar^  £•  41  0. 3. 

427 

24.  Plaintiff  declared  against  Defendant 
as  acceptor  of  a  bill  of  exchange,  pay- 
able to  certain  persons  using  tbt  firm 
of  Messrs.  M'Brair,  Watson,  and  Co.; 
Defendant  pleaded  that  the  said 
Messrs.  M^Brair^  Watson^  and  Co.  had 
accepted  satisfaction;  Plaintiff  replied 
that  the  said  persons  so  as  aforesaid 
using  the  firm  of  Messrs.  M^Branr  and 
Co.  (leaving  out  the  name  of  Watson) 
did  not  accept  satisfaction,  and  con- 
cluded to  the  country.  Seti^.  that  thjm 
variance  could  only  be  taken  advaiiiage 
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oF  pti  special  demurrer.    Bett  ▼•  Da 
Coaa,  E.  41  Geo.  3.  Pag^  446 

25.  Replevin  of  cattle  taken  in  A.  The 
Defendant  avowed  the  taking  in  A., 
under  a  demise  of  certain  premises  of 
which  fi.  was  parcel,  and  because  the 
cattle  were  damage  feasant  in  fi.  he 
took' them  and  drove  them  through  A^ 
in  his  way  to  the  pound ;  and  upon 
geneial  demurrer  the  avowry  was  held 
to  be  well  pleaded.  Aharcromkie  v. 
Parklmnif  T.  41  Geo.  3.  480 

9B.  In  an  action  against  the  sheriff  for  an 
escape  on  mesne  processi  it  is  sufficient 
loaver  that  the  sheriflThad  not  the  body 
at  the  return  of  the  writ«  without  ne- 
gativing the  appearance  of  the  party 
or  bis  putting  in  bail.  Stovin  v.  Per- 
ruhM.^Geo.S.  561 

S7«  If  the  writ  issue  from  C.  B.  and  the 
dedaratioQ  for  an  escape  aver  that  the 
Defendant  had  not  the  body  "  before 
our  said  Lord  the  King ''  on  the  return 
day,  it  is  bad  on  special  demurrer, 

38-  If  a  Demandant  in  a  writ  of  right 
coont  upon  the  seisin  of  his  ancestor . 
"  in  domhuo  suo  ut  de  feodo/'  omit- 
ting "  et  dejure/*  it  seems  to  be  bad. 
Slide  ei  Ux.  v.  Dcwland  infaUejudg^ 
mem.  M.  43  Geo.  3.  570 

39.  If  the  Demandant  in  deducing  his 
title  through  a  female  describe  her  as 
^'  Asttr  tmaheir  of  J.  S.'*  and  it  appear 
upon  the  fiice  of  the  count  that  J.  S. 
left  a  son  who  survived  his  aunt,  it  is 
fatal;  although  it  also  appear  that 
upon  failure  of  issue  of  the  son,  the  is- 
sue of  the  sister  of  J.  S,  became  his  heir, 
id.  ib. 

POLICY, 
See  Insurance. 

POST-OFFICE, 
See  FaANKixfo. 

POWER, 
See  AuTHoaiTT. 

PRACTICE, 
See  Affidavit  to  hold  to  Bail. 


See  Amendmbnt* 
Attosmey. 
Baiu 
Costs. 
Escape,  9. 

Interest  of  Monet,  I. 
Lunatic,  1. 
Oyer. 

Payment  of  Money  into  Couit. 
Prisoner. 
Process,  2. 
Staying   and    setting   aside  Pro- 

CRRDINas. 

Venue. 

Warrant  of  Attorney. 

1.  The  Court  will  allow  nan  ett  ftutai 
and  usurj  to  be  pleaded  together  to 
debt  on  bond.  JLeckmere  v.  Rice,  M- 
40  Geo.  3.  Pa^  U 

2.  Copy  of  a  writ  against  William  iray- 
ta£e;  notice  to  appear  **  Ceikrim 
Waller  you  are  served,  &c. ;"  mNtike 
held  fatal.  Jonee  v.  Armtagtt  M- 
40  Geo.  S.  » 

3.  If  bail  be  brought  up  on  the  eoR 
day  on  which  an  attachment  bss  beea 
obtained  against  the  sherifl^  the  Cooit 
will  permit  them  to  justify  sod  set 
aside  the  attachment  on  paymeotot 
costs.  Tiimer  V.  Bristatv,  m,  40  G€0.l 

4.  In  C.  B.  notice  of  declaratioo  a  d^ 
necessary  in  bailable  actions.  Hoh^- 
Bargus,  M.  40  Geo.  3.  4i 

5.  If  two  attomies'  clerks  be  putiov 
bail,  the  PlaintifTmay  treat  such  baH» 
a  nullity^  and  take  an  assigDOieu  d 
the  bail-bond.  Wallace  v.  AnwsnA 
M.  40  Geo.  S,  49 

6.  If  a  Plaintifi^  afler  entering  up  jud|- 
ment  for  himself  upon  two  cootie 
discover  an  error  in  one  of  ibeiD)  ^ 
may  waive  his  judgment  on  thstooont, 
and  enter  it  for  tte  Defendant.  S^ 
V.  Teasdale.  M.  40  Geo.  3.  ^ 

7.  Service  of  a  declaration  in  ejcdBiai 
on  the  wife  of  the  tenant  in  poAessici 
is  sufficient.  J^oe  ex  dem.  Baddsm^ 
Roe,  M.  40  Geo.  S.  55 

8.  The  Court  of  C.  B.  will  refer  s  bill  of 
exchange  to  the  Prothonotarj^tocoffi- 
pule  principal,  interest,  ejcckuge,  ff 
eichatige   and    coats.    Gohimiii  ^ 

oAffi 
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others    v.     Taite    and   another,    M. 
40  Geo.  3.  Page  55 

9.  But  not  to  compute  charges  and  ex- 
pences.  t^. 

10.  The  Court  will  not  allow  non  aesump- 
sit  and  alien  enemy  to  be  pleaded  to- 
gether. Thyat  v.  Youngs  H.  40  Geo.  S. 

72 

1 1 .  Affidavit  of  service  of  a  declaration 
in  ejectment  made  by  a  person  who 
saw  the  declaration  served,  and  heard 
it  explained  to  the  tenant  in  possession, 
is  sufficient  to  entitle  the  Plaintiff  to 
judgment  against  the  casual  ejector. 

Gocdtitle  ex  dem,  Wanklin  v.  BadtitUf 
H.  40  Geo.  S.  120 

12.  The  Defendant  being  arrested  on  a 
writ  returnable  the  last  return  of  Mi- 
chaelmas  Term,  put  in  bail  on  the  last 
day  of  that  term,  who  justified  on  the 
first  day  of  Hilary  Term  ;  a  declara- 
tion was  delivered  on  the  third  day  of 
Iff'/aryTerm,  and  in  the  same  term 
judgment  was  signed  for  want  of  a 
plea :  Held  regular,  the  Defendant  not 
being  entitled  to  an  imparlance.  Baf- 
ley  v.  Hantler,  H.  40  Geo.  S.  126 

1 3.  The  allowance  of  a  writ  of  error  may 
be  served  before  the  Plaintiff  is  entitled 
to  sign  final  judgment.  Payne  v. 
fVhaley,R40Geo.S.  137 

14.  If  the  writ  by  which  a  replevin  is  re- 
moved be  returnable  on  the  first  return 
of  the  term,  and  the  Plaintiff  do  not 
declare  within  four  days  before  the  end 
of  that  term>  the  Defendant  is  intitled 
to  an  imparlance,  though  he  has  not 
appeared  within  the  term.  Thompson 
v.  Jordan,  E.  40  Geo.  3.  137 

15.  If  issue  be  joined  on  one  of  three 
pleas,  and  judgment  be  entered  by 
default  upon  the  two  others,  the  Plain- 
tiff cannot  execute  a  writ  of  inauiry  on 
those  pleas  on  which  he  has  judgment, 
but  must  award  jury  process  tarn  ad 
triandum  quamadinquirendum.  Dicker 
V.  Adams,  E.  40  Geo.  8.  163 

16.  When  the  Plaintiff  enters  an  appear- 
ance for  the  Defendant  under  the 
statute,  judgment  may  be  signed  with- 
out any  demand  of  a' plea.  North  v. 
Lambert,  T.  40  Geo.  3.  218 

17.  A  capias  ad  resp^mdendum  against 
bail  was  tested  of  a  day,  prior  to  the 


return  of  the  ca*  sa.  against  the  prkf* 
cipal,  but  was  not  in  fact  sued  out  till 
afterwards:  Held  regular,  Pinero  v. 
Wright,  T.  40  Geo.  3.  Page  235 

18.  If  a  Defendant  be  holden  to  bail  un- 
der a  Judge's  order,  a  material  fact 
being  concealed  from  the  Judge  which 
would  probably  have  induced  him  to 
refuse  the  order:  the  Court  will  on 
application  discharge  the  Defendant, 
even  though  there  was  a  sufficient  qf" 
fidavit  of  debt,  independent  of  the  or* 
der.  Davies  v.  C/appendale,  M, 
41  Geo.  S.  282 

19.  But  they  will  not  discharge  him  from 
a  detainer  lodged  against  him  by  a 
third  person  while  in  custody  under  the 
Judge's  order.  ib. 

20.  To  a  replication  o(nuliiel  record  and 
day  given,  if  the  Defendant  demur, 
the  Plaintiff  need  not  join  in  demur- 
rer, but  if  the  record  is  not  produoed 
may  sien  j  udgment.  Tipping  v.  John- 
son^  M.  41  Geo.  3.  302 

21*  If  the  Defendant's  attorney  admit  in 
efiect,  though  not  in  terms,  that  a 
writ  of  error  sued  out  by  him  has  been 
brought  for  delay,  the  Plaintiff  ia  at 
liberty  to  proceed  on  the  judgment. 
Miller  v.  Cousins,  M.  41  Geo.  3.  d29 

22*  A  joinder  in  demurrer  must  be  rign- 
ed  by  a  seijeant.  Brooker  v.  Simpson, 
M.  41  Geo.  3.  386 

23.  If  the  rule  of  allowance  of  bail  be 
not  served  on  the  Plaintiff's  attorney, 
he  may  take  an  assignment  of  the  bail 
bond,  though  he  kix>w8  of  the  jmtifi- 
cation.  Holland  v.  White,  M. 
41  Geo.  3.  341 

24.  If  a  declaration  be  indorsed   «to 

plead  in ,"  it  must  be  understood 

to  mean  within  the  number  of  days 
allowed  by  the  rules  of  the  Court. 
Hijferman  v.  Langelle^  H  41  Geo*  3. 

368 

25.  A  writ  of  error  operates  as  a  sifer^ 
aedeas  from  the  time  of  the  allowance 
though  it  be  not  served  till  after  exe- 
cution. Meagher  ?•  Van^^ck,  H, 
41  Geo.  3.  870 

26.  The  rule  that  final  judgment  cannot 
be  signed  till  four  days  after  the  re- 
turn of  the  habeas  corpora  Jmraiorum 
does  not  extend  to  the  case  were  the 

term 
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term  dotes  before  the  four  days  are 

expired.      Thomas  v.    Ward,  E.  41 

Geo.  3.  Page  393 

37.  If  a  Defendant  beings  arrested  upon 

process  in  K.  B,  give  a  warrant  of  at- 
torney to  confess  judgment,  and  be  af- 
terwards hoiden  to  kmil  in  C.  B.  in  an 

action  upon  tliat  judgment  the  Court     «     *  ,   ^ 

will  discharge  him  upon  a  common    ^^  insurance,  I.  ^. 

appearance.'    Salked    v.    Lands,    E, 

41  Geo.  3.  446 

9S.  A  Defendant  who  is  under  terms  to 

plead  istuably,  is  not  at  liberty  to  take 

advantage    of   any    objections    upon 

special  demurrer,  of  which  he  could 

not  have  availed  himself  upon  general 

demurrer.       Bell  v.  Da  Costa,   E. 

41  Geo.  8.  446 

if7.  If  A,  agree  to  buy  of  B.,  and  B.  to 

idl  to  A.  goods  at  a  certain  price,  to 

be  deliven^  between  soch  a  day  and 

auch  a  day.  and  B.  fail  to  deliver  the 

ffoods  within  the  time ;  it  is  sufficient 

ror  A.  in  declaring  on  the  contract  to 

aver,  that  he  was  during  all  the  time 

and  still  is  ready  and  willing  to  receive 

and  pay  For  the  goods  without  making 

any  allegpitlon  of  an  actual  tender  and 

refusal.       Wcuerhouse  v.  Skinner,  E. 

41  Geo.  S.  447 

38.  The   Defendant  in  replevin  having 

averred  in  his  cognizance   that    the 

Plaintiff  held  the  land  under  "  a  cer- 
tain demise  to  him  the  said  J.  L.,  (the 

PlaintiflF)   theretofore   made."      The 

PlaintiflP  pleaded  in  bar  that  he  did  not 
hold  under  a  demise  in  manner  and 
form.  Upon  this  Defendant  obtained 
an  order  to  amend,  by  striking  out  the 
words  '« to  him  the  said  J.  L."  with 
liberty  to  the  PlaintifiHo  plead  de  novo, 
and  that  in  case  the  Plaintiff  should 
plead  new  matter,  the  Defendant  See  Staying  and 
should  pay  all  the  costs  of  the  amend- 
ment. The  Defendant  having  amend* 
ed  accordingly,  the  Plaintiff  demurred 
specially,  and  assigned  for  cause  that 
it  did  not  appear  to  whom  the  demise    ^^  Amendment,  1. 


of  bankruptcy,  the  Court  of  C.  B.  will 
not  restrain  the  Defendant  from  plead- 
ing the  general  issue,  together  with 
special  justifications.  M'Cormell  r. 
Hector,  M.  40  Geo.  3.  Page  549 

PREMIUM, 


PREROGATIVE, 
See  Authority,  3. 

PRISONER, 

1^^  Execution,  1. 

Habeas  Corpus,  1,2. 

1.  The  Court  will  not  discharge  a  De- 
feiulant  out  of  custody  on  the  ground 
of  the  affidavit  of  the  delivery  of  the 
declaration  not  having  been  filed 
within  90  days  of  the  delivery,  if  it  be 
by  way  of  detainer.  JDavis  v.  Daven- 
port, H.  40  Geo.  S.  73 

3.  If  a  prisoner  be  prevented  from  justi- 
fying bail  by  the  Plaintiff*  desiring 
further  Ume  to  enquire  into  their  »uf- 
ficiency,  he  is  from  the  time  of  bis 
notice  of  justification  entitled  to  a 
demand  of  a  plea  before  judgment  can 
be  signed  against  him.  Davies  v.  Chip* 
pendale,  H.  41  Geo.  3.  367 

PRISONER  at  WAR, 
See  Costs,  5. 

PRIVILEGE, 
See  Fran  KINS. 


PROCEEDINGS,    STAYING 
SETTING  ASIDE, 


AND 


SETTING 
CEEDINOS. 

PROCESS, 


ASIDE    PfiO- 


was  made :  Held  that  the  demurrer, 
was  not  new  matter.  Lees  v.  Warlters, 
T.  41  Geo.  3.  465 

S9.  In  an  action  of  trespass,  directed  by 
the  Lord  Chancellor  to  try  a  question 


Extortion,  1. 
Practice,  2,  15. 

TlME,l. 

1.  The  day  inserted  in  a  notice  to  appear 
to  a  common  capias  must  be  the  return 

day 
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(lay  of  the  writ.    Rushtonv.  Chapman, 
M.  41  Geo.  3.  Page  340 

2  The  Court  wilf  not  set  aside  proceed- 
ings, and  order  the  bail  bond  to  be 
delivered  up,  because  a  Defendant  has 
been  airrestedorr  a  special  capias,  in 
Which,  as  well  as  in  the  affidavit  to 
hold  to  bail,  the  initials  only  of  his 
Christian  name  were  inserted.  Howell 
V.  Cotemari,  T.  41  Geo.  3.  466 

PROMSSSORY  NOTE, 

See    ifltti    OP    EXCI^ANGE   AND    PROMIS- 
SORY NOTl^. 


R. 

RACE, 

See  Wager,  1. 

RECOGNIZANCE, 

See  Amendment,  3. 
Bail,  5,  6,  7. 

RECOVERY, 

See  Common  Recovery. 

RECtORY, 

REGISTER, 

See  Ship,  1. 

REPLEVIN, 

See  Practice,  14. 
Pleading,  13.  25, 

RETURN  o^  WftlTfe, 

See  Time,  1. 

REVENUE, 
See  Bills   op  szcHAiiioE  akd  prOMis* 

SORY  NOTES,!  3. 

RrcHT,  vfTitr  OP, 

S*^  Aid-prayer,'1,  9. 
^LBADnto^  38,  99. 

ROMAJJ  CAtttOiilCfS, 
See  Franking, 

VOL.  II* 


S. 

SALE, 
See  Frauds,  statute  of,  1,  2. 

SCIRE  FACIAS, 
See  Amendment,  2. 

SAILOR, 
See  Wages,  1,2. 

SEA-SHORE, 

1.  Primd  facie  every  subject  has^a  right 
to  take  fish  found  upon  the  sea-elme 
between  high  and  low  water  mark. 
Bagott  V.  Orr,  T.  41  Geo.  S.  Page4ff2 

2.  But  such  general  right  may  be 
abiridged  by  the  existence  of  an  ex- 
clusive rifi;ht  in  some  individual,  id.  ih. 

3.  Qweref  If  there  be  a  primd  facie  right 
in  every  subject  to  take  fish  shells 
found  on  the  sea-shore  between  high 
and  low  water  mark  ?  id.  tb. 

SERVICE, 
See  Practice,  7. 11. 

SHfERIFF, 

See  Escape,  1,  2. 
Pleading,  26,  27. 
Practice,  3. 

SHIP, 
^M  Wages,  I,  3. 

1.  A  foreign  built  ship  British»ovmed  is 
not  required  to  be  regifftered.  Long 
v..  Duff,  T.  40  Geo.  3.  S09 

2.  Such  a  ship  may  therefore  aaif  with* 
out  corivoy,  being  within  tl»e  e&oep- 
tion  of  the  convoy  act.  38  Geo.  3.  c*  76. 
«.  6.  id.  ib. 

SLANDEtt, 
See  Pleading,  14, 15. 

StAMPS, 
See  Evidence,  7. 

1.  A  mere  cognovit  need  not  be  stamped. 
Ames  V.  Hul^  E.  40  Geo.  3.  \5a 

2.  BoV  if  it  coDtkiii  any  tMtts  df  i^rj^' 
ment  it  must,  id.  t&. 

t  T  3.  Ad 
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3.  An  as;recm€nt  to  confess  judgment 
for  30/.  to  secure  5/.  and  co^ts,  is  not 
an  agreement  for  more  than  20/.  within 
the  S3  Geo,  3.  c.  58.  s.  4.  and  therefore 
need  not  be  stamped,  id.        Page  150 

4.  An  unstamped  draft  drawn  on  A,  B. 
bricklayer  is  not  within  the  exception 
of  23  Geo.  3.  c.  49.  s,  4.  in  favour  of 
JrafU  drawn  on  persons  acting  as 
bankers  within  ten  miles  of  the  place 
where  the  draft  is  drawn.  Ccuueman 
?.  Bay^  E.  41  Geo.  3.  383 

5.  A  written  agreement  for  the  sale  of 
all  the  hops  which  shall  be  grown  upon 
a  certain  number  of  acres  of  land,  to 
be  delivered  in  pockets  at  a  certain 
ptace,  cannot  be  given  in  evidence 
unless  stamped  with  an  agreement 
stamp ;  such  an  agreement  not  being 
within  the  exception  in  the  23  Geo.  3. 
f.4.  respecting  agreements  for  the  sale 
of  gooasj  wares,  and  merchandizes. 
9¥addington  v.  Bristotv,  T.  41  Geo.  3. 

452 

STATUTES  CITED  or  COM- 
MENTED  UPON, 

Hen.  hi. 
52.  c.  9.  (Statute  of  Marlbridge)       272 

£ow.  I. 
6.  c.  5.  (Statute  of  Glocestcr  Waste)  86 

Hen.  VI. 
23.  c.  9.  (Bail  bond)  36.111 

Hen.  VIII. 

21.  c.  19.  s.  3.  (CosU)  376 

23.  c.  15.  (Costs)  253 

34.  if  35.  c.  4.  (Bankrupt)  9  n. 

JEdw.  VI. 
5.  Sf  6.  c.  5.  (Hops)  180 

Eliz.' 

13.  c.  7.  5. 1.  (Bankrupt)  2.  9.  n. 

—  c.  10.  (Restraining  Statute)  189. 198 
29.  c.  4.  (Extortion)  157 

Jac.  I. 
1.  c.  15. 1.  6.  (Bankrupt)  3.  9.  n. 


3.  c.  8.  (Bail  in  Error)  Pagr4ti 

21.  c.  19.  s.  14.  (Bankrupt)         2.  9.i. 

Car.  II. 

12.  c.  18.  (Navigation  Act)  213 

13  if  14.  c.  11.  4.  6.  (Foreign  ships  £i^ 

iisk  owned)  m 

15.  c.  7.  s.  6.  {English  shipping)  ii. 

16.  c.  7.  (Gaming)  &3 
16  if  17.  c.  8.  s.  3.  (Bail  in  Error)  444 

22.  c.  11.  s.  63.  (Churches)  394 

29.  c.  3.  s.  17.  (Sutute  of  Frauds)    2S 

30.  Stat.  2.  (Papiats)  I4a  d  kj. 

31.  c.  2.  (Habeas  Corpus)  5^1 

Will,  and  Mart, 

7  4-  8.  c.  22.  (^English  shipping)     2U 

Will.  111. 

8  4-  9.  c.  11.  s.  2.  (Costs)  i^ 

9  if  10.  c.  15.  (Arbitration)  4VS 
9  if  10.  c.  17.  (Bills  of  Exchaogc}  ^ 

Anne. 

3  4-  4.  c.  9.  (Promissory  Notes)  82. 415 
4.  c.  16.  «.  5.  (CosU)  $06 
*.  11.  (Dilatory  Pleas)       #4 

4.  c.  17.  (Bankrupt)  9.  s. 

5.  c.  22.  *.  1.  (Bankrupt)  3.9.- 

—  s,  2.  7 
9.  c.  14.  (Gaming)                       52,  i3 

Geo.  I. 

3.  c.  12.  (Bankrupt)  7 

5.  c.  24.  (  Bankrupt)  7. 9.  ■• 

7.  c.  31.  «.  1.  (Bankrupt)  i5 

Geo.  II. 

2.  c.  23.  (Attorney's  Bill )  J^ 

—  c.  36.  (Ship's  Articles)  116 
5.  c.  27.  *.  4.  (Process)  « 

—  c.  30.  s.  7.  (Bankrupt)  i5 
«.  27.  I 

«.  41.  4,i 

7.  c.  8.  (Stock  Jobbing)  9Si 

13.  c.  19.  (Horse  Racing)  M 

15.  c.  28.  s.  3.  (Counterfeit  Money)  12? 

18.  c.  34.  *.  11.  (Horse  Racin?)  '     51 

19.  c.  32.  s.  2.  (Bankrupt)  4, 5 

23.  c.  33.  *.  19.  (County  Court)       » 

24.  c.  44.  (Copy  Warrit)  1» 
32.  c.  28.  «.  11 .  (Extortion)  ^ 
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Geo.  hi. 

S  4-  4.  c.  68.  (Ship's  Registry) 

Page  2X7 

4.  c.  24.  (Franking)  140.  ei  teg. 

12.  c.  47.  *.  3.  (Bankrupt)  10.  3. 5. 

14.  c.  77.  (Bankrupt)  10 

19.  c.  32.  (Bankrupt)  898 

23.  c.  49.  s,  4.  (Stamps)  383 

23.  c.  58.  «.  4.  (Stamps)  150.  452 

24.  c.  44.  8.  6.  (Demand  of  a  Copy  of 

Warrant)  39 

24.  Sess.  2.  c.  37.  (Franking)  142 

26.  c.  60.  (Ship's  Registry)    21 1 .  e/  seq. 

27.  c.  19. «.  8.  (Ship's  R^istry)  215 
31.  c.  32.  (Franking)  141 
35.  c.  53.  s.  I,  %  3.  (Franking)  142 
37.  c.  45.  (Bank  Act)  48.  526 
37.  c.  73.  s.  3.  (Seamen's  Wages)       57 

37.  c.  144.  (Private  Acts  Croydon  Inclo- 

sure)  89 

38.  c.  50. 9.  9.  (Aliens)  363 

38.  c.  76. 5. 6.  (Convoy  Act)  209 

39.  &  40.  c.  104.    (Court  of  Requests) 

588 

STAYING  AND  SETTING  ASIDE 
PROCEEDINGS. 

1.  If  ^.  and  J3.  having  recovered  in 
separate  actions  for  libels  against  dif- 
ferent parties  engaged  in  the  manage- 
ment and  publication  of  the  samenews- 
papersycommence  fresh  actions  against 
the  same  parties,  each  suing  that  party 
against  whom  the  other  has  recovered, 
the  Court  wiU  not  interfere  in  a  sum- 
mary vi^ay  to  .set  aside  the  latter  pro- 
ceedings. Martin  v.  Kennedy,  H.  40 
Geo.  3.  69 

2.  The  Court  will  not  stay  proceedings 
iu  an  action,  on  the  ground  of  a  bill 
depending  in  Chancery  for  the  same 
cause.  Murphy  v.  Cadell,  £.  40  Geo,  3. 

137 

3.  When  only  two  of  three  joint  con- 
tractors are  sued,  the  Court  will  not 
stay  proceedings  upon  the  bail  bond, 
unless  the  De&ndants  undertake  not 
to  plead  in  abatement.  Govett  v. 
Johnson,  7. 41  Geo.  3.  465 

4.  llie  Court  will  not  set  aside  proceed- 
inesy  and  order  the  bail  bond  to  be 
delivered  up,  because  a  Defendant  has 
been  arrested  on  a  special  capias,  iu 


whicby  as  well  as  in  the  affidavit  to 
hold  to  bail  the  initials  only  of  hit 
Christian  name  were  inserted.  Howell 
V.  Coleman,  T.  41  Geo.  3.       Page  466 

STOCK.JOBBING, 

See  Pleading,  14, 15. 

STOPPAGE  IN  TRANSITU. 

A.  living  at  iV.  in  Devonshire f  ordered 
goods  of  jB.  in  London,  who  sent  them 
by  ship  tfid  Exeter,  consigned  to  A.p 
and  advised  him  thereof;  on  their  ar- 
rival at  Exeter  ihev  were  delivered  to 
C  a  wharfinger,  who  received  them  on 
A.*8  account  and  paid  the  freight  and 
charges ;  afler  their  arrival  A.  wrote 
to  jB.  informing  him  that  in  conse- 
Quence  of  his  afrairs  bein^  deranged  be 
should  not  take  the  goods,  and  telling 
him  that  they  were  at  Exeter  ;  at  this 
time  j1.  had  committed  an  act  of  bank* 
niptcy,  upon  which  he  was  afterwards 
declared  a  bankrupt;  B.  applied  to  C 
for  the  goodsy  and  tenderea  him  the 
freight  and  charges  due,  upon  which 
C.  promised  not  to  deliver  them  out  of 
his  custody,  but  afterwards  did  deliver 
them  to  the  assignees  of  A.  though  in- 
demnified by  JB. :  Held,  1st,  that  JB. 
had  a  right  to  stop  the  goods  in  the 
hands  of  C ;  and,  ^ly,  that  he  might 
maintain  trover  for  them  against  C 
Mills  V.  Ball,  T.  41.  Geo.  3.  457 

SUGGESTION, 
See  Courts,  1. 

SUPERSEDEAS, 
See  Practice,  25. 

SURETY, 

Set  Contribution. 


T. 


TENDER, 

Bank  notes  are  not  made  legal  tender  by 

the  37  Geo.  3.  c.  45.  Grigby  ▼.  Oakes, 

M.  42  Geo.  3.  526 

t  t  2  TIME. 


INDEX  TO  THE 


TIME. 

In  a  penal  action  a  capias  md  raponden" 
4im,  it9ued  within  a  year  aUcr  the  of- 
lenoe  epmnulted,  but  waa  neter  tarred 
on  the  Defendaot  or  returned ;  after 
the  expiration  of  the  year,  but  in  the 
•aine  term  a  capias  per  coffiMwpiec 
iaiuedf  and  was  duly  served  and  re- 
turned; the  declaration  was  of  the 
tern  in  #hich  both  writs  issued;  Held 
thM  the' first  writ  not  having  been  re- 
|unn>^  could  not  lie  connected  with 
the  second  so  as  to  support  the  action. 
Siaisw^jf  q*  ^  ▼•  Perry,  £.  40  Gto.  8. 

PagtXbl 

TITHES 

1  Hops  are  bv  law  titheable  afler  they 
are  picked  from  the  bind.  Knight  v. 
Haisq  in  Error,  E.  40  Geo.  8.      17? 

3.  And  no  usage  can  vary  this  rule^  id,  ib. 

3.  No  evidence  is  sufficient  to  support  a 
real  composition,  unless  it  have  some 
reference  to  a  deed  of  conipositioi\« 
id.  ih. 

TOLL, 

Set  MOUTGAGE,  1. 

TOWING-PATH, 
See  Inclosuee  act. 

TRESPASS, 

See  Damages,  1. 
Judgment,  4. 
Pleading,  22, 

A  private  person  may  justify  breaking 
and  entering  the  house  of  anotlier,  and 
imprisoning  his  person  in  order  to  pre- 
vent him  from  committing  murder  on 
his  wife.  Hancock  v.  Baker,  T,  40 
Cto.S.  260 

TROVER, 

See  Stoppage  in  transitu. 

1.  A.  entrusted  B.  with  goods  to  sell  in 
India  agreeing  to  take  back  from  B. 
what  be. should  upt  be  able  to  sell,  aiKi 


alkfwiiii^  him  whst  be  sbonUoteB 
beyond  a  certmin' price,  with  libertjlo 
seU  them  far  what  be  could  ^  if  ke 
could  pot  obtain  that  price.  R  nt 
beipg  fUe  to  sell  the  goods  iaUii 
himsMff  left  them  with  ao  agenttehe 
disposed  of  by  him,  directing  thespfnt 
to  remit  the  money  to  bimielf  in  %> 
land :  Held  that  A.  oosM  sot  ama- 
tain  trover  againat  B.  for  the  fooii^ 
finopi%  T.  CmuwU;  E.4lGto.t. 

9L  A"  having  agreed  to  imrchae  otR 
the  lefiiaioder  of  a  tena,  the  lua 
dcliverqd  to  hina  the  lease  in  onkr  \s 
gefi  an  assignment  ipade  out ;  A  tki 
obtained  an  enhtf^geoaent  of  tbsioB 
from  the  original  landlord^andiffciBi 
■to  accept  an  asaig^ment  or  paf  the  y 
price  agreed  on,  because  £L's  ssder- 
tenant  bad  removed  some  iitsia: 
Held  that  B.  might  insist  on i.accq4^ 
ing  the  assig^meyit,  and  after  daaand 
and  refusal  of  the  lease  might  taskiua 
trover  for  it.  Parry  v.  Framtt  L  41 
Geo.  3.  m 

TURNPIKES, 

See  Mortgage^  1. 


TYTHES, 


See  TiTHBs. 


V. 

VARIANCE, 

^^6  Amendment,  1. 
Insurance,  6. 
P4.BA01NG,  4,5,  6.  11.24. 
Practice,  2» 

1.  An  agreement  entered  into  bctwtta 
A.  and  B.  respecting  a  horse  nee  wis 
indorsed  '^  N.B.  to  start  p.  p.  13  dip 
from  this  date.*"  In  a  declarattoa  co 
this  agreement  no  notice  was  taken  d 
the  indorsement;  and  no  eTideoce  vtf 
given  at  the  trial  to  explain  the  wiaa- 
ing  of  the  letters  •'p.p.*'  The  Court 
after  verdict  held  that  the  variance  b^ 
tween  the  agreement  declared  od  aoi 
that  given  in  evidence  was  notmsterit 

the 
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the  letten  ^  p.  p.*'  bdiw  iQseiMible. 
fl^haley  V.  Pajoi,  M.40  Geo.  S. 

Page  51 

2.  In  an  actioo  for  pon^residence  the 
muriih  wn  styled  io  the  dedaratioD  5^. 
jBtk^hurg;  evidence  was  given  that 
the  real  qame  was  St.  Bthelhurga: 
Held  ^  fatal  variance.  Wtlaajt,  q*  <•  v. 
Gilbert  Qerk,  M.  41  Geo.  S.         281 

S.  If  the  writ  he  that  the  Defendant  an- 
swer in  **  a  certain  plea  of  trespass  on 
the  case  on  promises/'  and  the  declara- 
tion be  in  debt  for  goods  sold  and  de- 
livered^  and  money  borrowed^  the 
Court  will  discharge  the  Defendant  on 
entering  a  common  apncaraqce.  ffar 
V.  ^eriff,  H.  41  Geo.  i.  $58 

VENUE, 
See  Pleading,  10. 

USAJRT,  2. 

1  •  Taking  out  9  summons  iw  a  further 
time  to  plead,  is  no  waver  of  the  De- 
fendant's right  to  move  to  change  the 
'  venue.  Wilson  ^.Jlatris,  M.H  Geo.  3. 

320 

2.  It  seems  the  Court  will  not  change 
the  venue  in  an  action  on  an  award, 
even  though  the  declaration  contain 
the  common  counts.  Whitbume  v. 
Staines,  H.  41  Geo.  S.  3^6 

S,  Nor  will  they  oblige  the  Plaintifi*  to 
undertake  to  give  evidence  on  the 
count  upon  the  award.  ib. 

VERDICT, 
See  Insurance,  7. 


U. 

USAGE, 
See  Tithes,  1, 2. 

USE  AMD  OCCUPATION, 
See  CouRTSy  2. 

USURY. 

1.  A.  lent  B.  500/.,  and  at  the  time  of 
the  loan  it  was  agreed  Ui«t  th«  Uttl^ 


should  give  iOQMtlMOf  BKMre  than  legal 
interest  as  a  compensation,  but  no  par- 
ticular aiMD  was  specified.  After  the 
execution  of  the  deed  A  gave  A.  SOL 
and  paid  interest  ^t  the  r^.of  i  per 
cent  on  the  500I.  for  &w^  yev>i  at 
the  end  of  which  time  an  aptiiw  icaa 
hrought.  against  X  for  mory:  Hiiid 
that  the  action  was  not  b^md  oy  h|iK 
of  time,  for  that  the  Ipan  was  tiUMlaii- 
Ually  for  DO  move  than  4KM./ai|d  oop- 
sequoatly  the  intcicst  at  the  rUte  pf 
S  per  cent,  on  the  500/.  received  wiAin 
the  last  year  was  usuriont.  Scunyt* 
q.  t.  V.  Freempn,  E.  41  Qpo.  8. 

Page  881 
2*  If  a  draft  he  given  for  uiorieiia  inte* 
rest,  and  a  receipt  tdoen  for  it  in  the 
county  of  A.  and  the  dnft  be  after- 
wards exchanged  for  monejr  in  the 
county  of  J9*9  the  iisury  ia  committed 
in  the  county  of  B.,  an4  the  veque  ^ 
must  he  laid  there,  id.  ib. 


W. 


WAGES. 


1.  The  37  Geo.  e.  78.  §  8.  having  prdii- 
bited  more  than  double  monthly  wages, 
being  given  to  seamen  coming  from  the 
West  Indies,  unless  the  captain  be  spe- 
cially licensed  to  give  a  greater  rate 
by  the  chief  officer  of  the  port :  a  ge* 
neral  license  by  such  chiefoffioer  to  a 
captain  *'  to  procure  men  on  such 
terms  as  he  can,''  is  void.  Rogers  r. 
Lacy,  H.  40  Geo.  3.  57 

%  A  sailor  io  addition  to  the  wages  con- 
tained in  the  ship's  articles,  sued  for 
the  average  price  of  a  negro  slave,  for 
which  he  had  agreed  with  the  captain^ 
though  no  mention  of  such  perquisite 
was  made  in  the  articles:  Held  that 
the  contract  for  the  average  price  of  s 
negro  slave  was  void;  such  additional 
perquisite  being  in  fact  wages,  and 
therefore  only  to  be  recovered  where 
included  in  the  articles  according  to 
2  Geo.  2.  c.  36.  White  v.  Wikos^  H. 
4QGcob3*  116 

WAGER, 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


WAGER, 

See  BiLU  or  bxchamgb  and  pbomis- 
soiT  Notes,  3. 

No  action  will  He  on  a  wager,  though 
above  501.,  that  a  tingle  horse  shall  run 
on  the  high  road  from  J.  to  JB.,  and 
arrive  sooner  than  one  of  two  horses 
placed  at  any  distance  the  owner  shall 
pleaae;  such  a  race  not  being  legalized 
by  the  13  Geo.2.c.  ]9^and  18  Geo.2. 
c.  84.  #.  11.  WhaUjf  r.  Pagot,  M. 
40  Geo.  3.  Pag^  51 

WARRANT, 
See  BiLU  or  exchange  and  promis* 

SORT  NoTE8|  4. 

Officer,  1,2. 


'  years  for  converting  three  ckaci 
meadoitr  into  ~  garden  ground,  if  t 
jury  give  only  one  farthing  damai 
for  each  cloaey  the  Court  will  pern 
the  Defendant  to  enter  up  ju^^ 
for  himself.  The  Keepers  aud  (roa 
ncr,  ifc,  qf  Harrow  School  ?.  Alderu 
H.  40  Geo.  S.  Pagf\ 

9.  And  this  principle  holds  wbetbtr  tl 
waste  consist  in  the  alteration  of  tl 
property,  or  in  the  deterioratioo  of 
id.  i 

WAVER, 


See  Practice,  6. 
Venue^  1. 


WAYS, 


See  Inclosure  Act. 


WARRANTY, 

See  Carrier,  1.  WEST  INDIES, 

WARRANT  OF  ATTORNEY,         See  W^kqer,  I. 

WITNESS, 

See  Evidence,  3. 

WRIT, 


See  Evidence,  2. 
Practice,  37. 


WASTE, 


1.  In  an  action  of  waste,  on  the  sta- 
tute of  Glocester,  against  tenant  for    ^re  Abatement,  1,2. 


THE   end    of   the    second  VOLUME. 


G.  YfoovwALL,  Priateff  Angd  Court.  Skinner  StfMC,  London. 
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